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CASES 


THE  SUPREME  COURT 


PENNSYLVANIA. 


NORTHERN  DISTRICT,  JULY  TERM   1840. 


Freeman  against  Caldwell. 

The  principle  that  in  judicial  sales  there  is  no  warranty,  is  applicable  to  sales 
of  personal,  as  well  as  real,  property.  Hence,  a  judgment  is  satisfied  by  a  levy 
and  sale  of  goods  to  its  amount,  under  a  fieri  facias,  although  the  title  of  the 
plaintiff,  who  was  the  purchaser  thereof,  be  subsequently  defeated  in  an  action 
of  replevin. 

ERROR  to  the  common  pleas  of  Ly coming  county. 

James  D.  Caldwell  against  Brewster  Freeman.  The  plaintiff 
obtained  a  judgment  against  the  defendant  for  854  dollars  36  cents, 
upon  which  the  defendant  paid  400  dollars.  A  fieri  facias  sub- 
sequently issued  for  the  balance,  which  was  levied  upon  thirty- 
two  head  of  cattle  as  the  property  of  the  defendant,  but  which  were 
claimed  by  a  third  person.  The.  sheriff,  however,  proceeded  and 
sold  the  cattle,  for  an  amount  sufficient  to  pay  the  balance  of  the 
debt,  and  they  were  purchased  by  the  plaintiff  in  the  execution. 
Subsequently,  John  Pfoutz  and  John  A.  Gamble  brought  an  action 
of  replevin  for  the  cattle  against  James  D.  Caldwell  and  recovered 
them.  The  plaintiff  then  issued  this  scire  facias,  upon  his  original 
judgment,  to  show  cause  why  he  should  not  have  execution  for  the 
balance  due  thereon  previously  to  the  issuing  of  the  fieri  facias 
upon  which  the  cattle  were  levied  and  sold.  The  court  below  in- 
x. — B 
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structed  the  jury,  that  the  defendant  was  not  entitled,  under  the 
circumstances  of  the  case,  to  a  credit  for  the  amount  of  the  proceeds 
of  the  sale  of  the  thirty-two  head  of  cattle.  And  this  opinion  was 
assigned  for  error. 

Armstrong  and  Campbell,  for  plaintiff  in  error,  cited  2  Kent's 
Com.  370,473;  5  Serg.  &>•  Rawle  223;  9  Serg.  $  Rawle  162;  11 
Serg.  Sf  Rawle  138;  2  Bay  171;  6  Walts  229;  5  Peters'  Cond. 
Rep.  709;  9  Wheat.  616;  4  Serg.  8f  Rawle  246;  2  Rawle  206;  1 
Watts  425;  4  Cowan  65:  14  Mass.  Rep.  57;  2  Watts  453;  6  Watts 
400;  2  Watts  147;  13  Serg.  fy  Rawle  60,  96. 

Parsons  and  Greenoitgh,  contra,  cited  17  Serg.  &  Rawle  436; 
8  Serg.  Sf  Rawle  457;  5  ^  Cowan  280;  9  «7oAn*.  99;  4  Ztey  222;  3 
Littell  435;  2  TVettf  Hamp.  Rep.  72;  2  #ae.  .#6.  701;  2  .Bay  67;  1 
Rawlt  302;  1  «7oAn*.  CAaw.  410,  515;  2  Z>a//.  115;  3  Yeates  268; 
7  JFa//$  308;  5  Cowan  280. 


The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  3.  —  In  judicial  sales  there  is  no  warranty.  The  prin- 
ciple is  universal,  but  particularly  recognised  by  us  in  judicial  sales 
of  land,  which  we  treat  as  a  chattel  for  payment  of  debts;  and  it  is 
of  course  equally  applicable  to  the  judicial  sale  of  a  chattel  pure. 
What  interest  in  it  does  the  sheriff  propose  to  sell?  Not  a  title  to 
it,  but  the  debtor's  property  in  it,  whatever  it  may  be;  and  the  ven- 
dee, where  ihe  thing  has  been  recovered  from  him,  has  no  recourse 
to  the  price  of  it  in  the  hands  of  the  sheriff  or  the  creditor's  pocket. 
In  the  case  of  the  Montallegre,  9  Wheat.  616,  it  was  ruled,  that  a 
loss  sustained  by  the  marshal's  vendee  of  a  rotten  article,  sold  by  a 
sample  with  which  it  did  not  correspond,  should  not  be  made  good 
out  of  the  proceeds  in  court.  Why  shall  not  the  same  principle  be 
applied  to  a  purchase  by  the  judgment  creditor  himself?  By  his 
bid  he  may  have  prevented  a  sale  to  a  stranger  who  could  have  had 
recourse  to  no  one;  and  thus  have  deprived  the  debtor  of  the  bene- 
fit of  his  doubtful  title,  which  may  have  been  a  legitimate  subject 
of  value.  In  the  one  case  and  in  the  other,  the  produce  of  it  has, 
in  contemplation  of  law,  been  brought  into  court  and  distributed; 
and  the  matter  has  consequently  passed  in  rem  judicatam.  In 
Canon  v.  Small  wood,  3  Lev.  203,  it  was  said  arguendo  that  though 
the  sheriff  may  pay  directly  to  the  plaintiff,  his  license,  in  that  re- 
spect, is  by  permission  of  the  court,  and  not  by  force  of  the  law  :  and 
to  the  same  effect  is  Wortman  v.  Conyngham,  Peters'  C.  C.  Rep. 
243.  Indeed,  the  very  command  of  the  writ  makes  it  the  sheriff's 
duty  to  return  it.  Even  when  the  plaintiff  is  the  purchaser,  he  is 
supposed  to  have  paid  the  price  in  the  first  instance,  and  to  have 
received  it  back  under  an  order  of  the  court.  It  is  a  trite  but  inva- 
luable maxim,  and  of  course  conclusive  evidence  of  the  law,  that 
when  different  rights  or  characters  exist  together,  they  are  to  be 
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treated  as  if  they  existed  separately — cum  duo  jura  in  una  per- 
sona concurrunt  sequum  ac  si  essent  in  diversis — from  an  appli- 
cation of  which,  it  results  in  the  case  before  us,  that  had  the  original 
judgment  been  reversed,  the  price,  and  not  the  cattle,  would  have 
been  restored.  For  the  same  reason  the  judgment  creditor  might 
have  been  compelled  to  pay  the  sheriff  surplus  purchase  money,  had 
there  been  any,  nor  could  he  have  recovered  it  back  from  the  debtor 
after  the  sheriff'  had  paid  it  over.  It  is  not  pretended  that  either 
party  might  not  hold  the  other  to  the  sa'le  as  to  that;  but  the  plain- 
tiff asks  to  treat  the  execution,  and  the  property  levied  in  satisfac- 
tion, as  a  shopkeeper  treats  a  bad  note;  and  to  proceed  as  if  the 
whole  were  a  nullity.  But  if  want  of  consideration  may  be  set  up 
to  annul  a  part  of  the  sale,  why  might  it  not  be  set  up  to  annul  the 
whole.  There  is  no  foundation  in  reason  or  justice  for  a  distinction. 
Thus  stands  the  question  on  principles  of  analogy;  and  how  stands 
it  on  the  authorities  cited  to  us  as  in  point? 

Adams  v.  Smitb,  3  Cowan  280,  was  a  motion  to  amend  by  strik- 
ing out  the  amount  of  sales  endorsed  on  the  execution  to  make  way 
for  an  alias;  which,  it  will  be  perceived,  involved  no  more  than  an 
exercise  of  judicial  discretion,  which  in  that  case  seems  to  have  been 
a  pretty  sharp  one.  Yet  even  that  case  concedes  the  necessity  of 
getting  the  sheriff's  return  out  of  the  way  of  a  fresh  proceeding.  In 
Lansing  v.  Quackenbush,  Ibid.  38,  the  court  refused  leave  to  amend 
in  the  case  of  land,  on  a  supposition  that  the  purchaser  could  be 
relieved  only  in  equity;  though,  how  a  chancellor  could  rescind  a 
judicial  sale  by  a  common  law  court  and  at  the  instance  of  a  pur- 
chaser who  had  taken  the  risk  of  the  title,  can  be  known  only  to 
those  who  are  familiar  with  the  practice  in  that  state.  Still  the 
question  regarded  amendment,  and  no  one  dreamed  of  treating  the 
return  as  a  nullity.  In  Stoyel  v.  Cady,  4  Day  222,  there  was  nei- 
ther return  nor  sale,  but  payment  extorted  by  an  illegal  levy,  which 
was  of  course  discharged  by  the  receipt  of  the  debt.  None  of  those 
cases,  then,  resemble  the  present;  and  in  Whiting  v.  Bradley,  2  N. 
H.  Rep.  79,  in  which  the  scire  facias  was  founded  on  a  statute, 
every  thing  said  by  the  judge  who  delivered  the  opinion  of  the 
court  in  relation  to  the  principle  of  the  common  law,  was  extra- 
judicial,  and,  it  seems  to  me,  without  foundation  in  authority.  That 
the  return  on  a  fieri  facias  is  always  parcel  of  the  record,  is  unre- 
servedly asserted  in  2  Saund.  344,  n.  2;  and  that  it  is  conclusive 
betwixt  the  parties,  is  as  plain,  from  the  assertion  that  nildebet  can 
not  be  pleaded  to  an  action  of  debt  on  it.  It  may,  indeed,  be  im- 
peached, when  put  in  issue;  but  can  it  ever  be  in  issue  betwixt  the 
parties  to  the  action?  The  cases  cited  to  the  contrary  prove  that  it 
can  not;  and  instances  of  its  conclusiveness  in  regard  to  strangers, 
are  not  to  the  purpose.  On  the  common  principle  of  estoppel,  it 
concludes  only  parties  and  privies,  and  can  therefore  be  falsified  by 
any  one  else — a  distinction  to  which  the  American  courts  seem  not 
to  have  duly  attended — but  can  any  man  lay  his  finger  on  an  Eng- 
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lish  case  in  which  a  sheriff's  return  lo  an  execution  has  not  been 
allowed  to  have  that  indisputable  verity  attributed  by  Lord  Coke 
to  every  record  without  exception?   Like  every  other  record,  it  may 
be  amended  to  make  it  conform  to  the  truth;  but  to  expunge  it 
would  be  to  corrupt  it,  and  to  abuse  that  discretionary  power  which 
has  been  given  to  the  courts  for  a  better  purpose.     The  judge  who 
tried  the  cause  before  us,  rested  it  on  authorities  which  show  that 
in  a  plea  of  former  levy,  the  property  is  laid  to  have  been  in  the 
defendant.     Taking  the"  practice  to  be  so,  is  not  the  sheriff's  return, 
which  is  of  such  high  regard  as  to  admit  of  no  averment  against  it, 
conclusive  evidence  that  the  fact  was  so?    It  is  this  principle  of  con- 
clusiveness  which  originally  made  execution  of  the  body  satisfaction 
of  the  debt;  which  still  makes  a  return  of  levied  to  the  value,  a  dis- 
charge of  the  judgment;  and  which  lies  at  the  root  of  every  such 
matter.     It  is  because  the  record  of  a  judicial  act  can  not  be  unra- 
velled to  let  in  subsequent  matter,  that  this  is  so  at  the  common 
law;  and  it  is  for  the  same  reason,  that  before  the  32  Hen.  VIII, 
there  was  no  re-extent  upon  an  eviction  of  a  tenant  by  elegit. 
" Nota"  says  Lord  Coke,  1  Inst.  190,  a,  "it  appears  by  the  pre- 
amble of  the  said  act,  and  by  divers  books,  that  after  a  full  and  per- 
fect execution  had  by  elegit  returned  and  of  record,  there  never  shall 
be  any  re-extent  on  any  eviction,  but  if  the  extent  be  insufficient  at 
law,  there  may  go  out  a  new  extent."     Here  then  is  distinctly  an- 
nounced the  common  law  principle  which  rules  the  case;  and  though 
it  has  been  abrogated  in  England, so  far  as  regards  land,  there  is  no 
statuteon  the  subjectin  Pennsylvania.  Thesilence  of  the  repealing  act 
as  to  chattels,  was  imputed  by  Mr  Justice  Woodbury,  in  Whiting  v. 
Bradley,  to  a  supposition  that  creditors  could,  even  then,  have  a  new 
execution  of  every  thing  but  land;  but  it  is  plain,  from  the  special 
provision  of  the  statute  in  that  case,  that  the  legislature  of  his  own 
state  thought  otherwise.   Indeed,  the  statute  Westm.  2,  which  gave 
the  writ  of  elegit,  had  put  land  and  chattels  on  a  footing  in  all  re- 
spects, except  the  relative  quantity  which  might  be  levied  of  each, 
and  the  manner  of  its  application  to  purposes  of  satisfaction;  and  it  is 
probable,  the  reason  why  the  latter  were  not  included  in  the  32 
Hen.  VIII,  was  that  the  progress  of  trade  had  not  involved  the  title 
to  things  personal,  so  frequently  in  complication  and  doubt,  as  to 
cause  much  inconvenience  from  it.     Under  the  statute,  Westm.  2, 
therefore,  a  difference  of  construction  in  regard  to  the  point  before 
us,  could  not  have  arisen  from  the  circumstance  suggested,  that  an 
extent  must  always  be  returned  to  found  the  title  of  the  tenant;  for 
though  an  inquisition  need  be  returned  under  that  statute  only  in 
the  case  of  land,  yet  when  it  is  actually  returned,  as  it  must  be  when 
requested,  it  is  equally  parcel  of  the  record.    As  we  determined,  in 
Gratz  v.  The  Lancaster  Bank,  17  Serg.  fy  Reticle  278,  the  distribu- 
tion of  money  brought  into  court,  is  a  judicial  act,  and  the  founda- 
tion of  it  is  consequently  matter  of  record. 

Without  power  derived  from  a  statute,  therefore,  I  take  it  that 
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execution  can  not  be  repeated;  and  though  this  clear  common  law- 
principle  may  be  violated,  it  can  not  be  evaded.  It  is  among  the 
worst  symptoms  of  the  judicial  epidemic  of  our  day,  that  the  bent 
of  the  professional  mind  is  towards  oral  testimony  in  preference  to 
record  and  written  proofs.  What  motive  could  there  be,  were  it 
allowable  on  principle,  to  overturn  the  record  in  this  instance?  The 
plaintiff's  case  may  be  thought  a  hard  one;  but  it  is  not  more  so  than 
would  be  the  case  of  a  stranger,  and  to  say  that  every  sheriff's  ven- 
dee who  is  deprived  of  the  property  by  title  paramount,  shall  have 
his  money  again,  would  destroy  all  confidence  in  the  stability  of 
judicial  sales.  He  takes  upon  him  a  risk  which  may  lead  to  his  dis- 
advantage; but  he  does  so  at  the  premium  of  a  reduced  price.  Were 
it  not  for  this  risk,  a  plaintiff  might  safely  depreciate  the  defendant's 
title,  and  buy  it  in  at  a  sacrifice.  If  it  proved  good,  he  would  have 
it  at  an  undervalue:  but  if  bad,  he  would  be  only  where  he  began. 
His  interest,  instead  of  being  promoted  by  a  sale  for  an  outside 
price,  would  be  to  have  the  property  sacrificed;  and  it  is  impolitic 
to  encourage  a  principle  which  would  make  him  a  speculator.  In 
this  respect,  an  advantage  over  the'other  creditors  would  be,  not 
only  unjust  as  to  them,  but  ruinous  to  the  debtor.  On  grounds  of 
reason  and  authority,  therefore,  he  ought  to  stand  as  any  other 
purchaser. 

Judgment  reversed. 


Bellas  against  M'Carty. 


The  acknowledgment  of  a  sheriff's  deed  is  a  judicial  act  of  the  court,  which 
can  only  be  established  by  the  production  of  the  record  of  it.  In  a  collateral 
proceeding  parol  evidence  of  an  acknowledgment  is  inadmissible,  either  by  wit- 
nesses present  in  court  when  it  was  acknowledged,  or  who  saw  the  entry  of  th» 
acknowledgment  on  the  deed.  So  the  deed  itself  is  inadmissible,  though  it  may 
have  a  certificate  of  acknowledgment  on  the  back  of  it,  if  no  registry  has  been 
made  of  it  in  court. 

A  bona  fide  purchaser  of  an  estate,  either  legal  or  equitable,  without  actual 
or  constructive  notice,  who  duly  recorded  his  deed,  and  in  other  respects 
pursued  his  claim  with  diligence,  is  to  be  preferred  to  a  previous  purchaser 
claiming  under  a  sheriff's  deed,  the  acknowledgment  of  which  has  never  been 
registered. 

In  Pennsylvania  the  recording  acts  are  applicable  equally  to  legal  and  equita- 
ble titles. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

This  was  an  action  of  ejectment  by  Hugh  Bellas  against  William 
M'Carty  and  others  for  the  undivided  three-fourths  part  of  a  tract 
of  land  in  Coal  township  containing  one  hundred  acres.  Each 
x. — B* 
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party  claimed  under  the  same  original  title,  and  under  George 
Derk;  the  plaintiff  by  a  conveyance  from  Derk,  and  the  defendants 
by  a  sale  of  the  land,  as  the  property  of  Derk,  by  the  sheriff  of 
Northumberland  county  upon  a  testatumvenditioni  exponas  from 
Union  county.  George  Derk  had  an  equitable  title  to  the  land, 
having  held  the  same  upon  articles  of  agreement,  upon  which  a 
part  of  the  purchase  money  had  been  paid.  When  the  land  was 
sold  as  the  property  of  Derk,  it  was  purchased  by  John  Specs,  the 
plaintiff  in  the  judgment;  and  in  order  to  establish  this  sale,  the 
defendants  gave  in  evidence  the  judgments  and  executions  and  re- 
turns of  the  sale  to  John  Specs,  and  then  offered  to  prove  that  the 
deed  was  lost  and  its  contents;  the  defendants  objected  to  this  on 
the  ground  that  it  did  not  appear  that  the  deed  had  ever  been 
acknowledged,  and  that  the  defendants  do  not  propose  to  show  any 
record  of  such  acknowledgment.  The  court  overruled  the  objec- 
tion and  sealed  a  bill  of  exception.  By  the  agreement  between 
the  plaintiff  by  his  agent  and  George  Derk,  the  consideration  of 
the  purchase  was  300  dollars,  50  of  which  was  to  be  paid  abso- 
lutely, and  was  paid  when  the  deed  was  given,  and  the  payment 
of  the  residue  was  to  depend  upon  the  contingency  of  the  plaintiff 
being  able  to  keep  the  title;  but  this  was  in  reference  to  another 
supposed  outstanding  title  than  that  of  which  the  defendants 
claimed  under  their  deed  from  the  sheriff.  And  these  facts  gave 
rise  to  these  questions:  First,  Whether  the  plaintiff  was  a  bona 
fide  purchaser  without  notice,  such  as  would  be  protected  in  his 
title,  under  the  circumstances?  Secondly,  Whether  a  sheriff's  deed 
has  any  validity  without  an  acknowledgment  in  court  and  registry 
thereof?  Thirdly,  Whether  the  fact  of  an  acknowledgment  and  re- 
gistry can  be  established  by  parol  evidence,  or  in  any  other  way 
but  by  the  inspection  of  the  record  itself?  Fourthly,  Whether  the 
recording  acts  are  applicable  to  equitable  as  well  as  legal  titles? 
The  particular  facts  of  the  case  are  so  fully  stated  in  the  opinions 
delivered  by  the  Judges,  that  it  is  not  deemed  necessary  to  state 
them  more  fully  here. 

.  The  court  below  was  of  opinion  that  the  recording  acts  were  not 
applicable  to  equitable  titles;  that  the  registry  of  the  sheriff's  ac- 
knowledgment was  not  essential  to  the  validity  of  the  deed;  and 
that  the  fact  of  acknowledgment  might  be  established  by  parol. 

Bellas  and  Hepburn,  for  plaintiff  in  error,  on  the  subject  of 
the  necessity  for  an  acknowledgment  of  a  sheriff's  deed  in  court, 
cited  Purd.  Dig.  tit.  Execution,  sect.  7;  2  Binn.  218;  1  Serg.  $• 
Rawle  92;  2  Serg.  Sf  Rawle  426;  5  Serg.  fy  Rawle  157;  1  Penn. 
Rep.  402;  2  Rawle  276;  2  Whart.  453,  468;  3  Whart.  363;  2 
Yeates  454;  2  Watts  75;  6  Watts  288;  3  Whart.  424,  440;  2 
Conn.  Rep.  527;  3  Conn.  Rep.  406.  The  acknowledgment  of  a 
sheriff's  deed  is  a  judicial  act  of  the  court  and  must  therefore  be  re- 
corded. 2  Binn.  218;  1  Serg.  fy  Rawle  192;  16  Serg.  fy  Rawle 
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299;  4  Whart.  291;  13  Serg.  #  Rawle  335;  1  Stark.  Ev.  169; 
Gressly  Ev.  107-9.  The  imperfect  minutes  of  the  clerk  are  not 
the  records  of  the  court,  nor  are  the  evidence  of  it.  9  Johns.  287; 
1  Bay  256;  1  Watts  426;  1  Phil.  Ev.  218;  16  Johns.  265;  3 
Whart.  251;  8  Walts  156.  The  recording  acts  were  intended  to 
remedy  an  evil  which  existed  in  regard  to  equitable  as  well  as  legal 
titles.  Purd.  Dig.  198,  act  of  1715;  act  of  1775,  sect.  6;  3  Serg. 
Sf  Raivle  429;  4  Rawle  444.  One  who  has  an  equitable  title 
may  dispose  of  it  and  convey  it,  so  as  to  entitle  his  vendee  to  de- 
mand the  legal  title.  2  Yeates  259;  2  Sinn.  40.  A  purchaser  at 
sheriff's  sale  is  protected  by  the  recording  acts.  1  Rawle  325;  3 
Yeates  126.  351;  2  Sinn.  455;  2  Serg.  8?  Rawle  44;  3  Serg.  fy 
Rawle  433;  6  Sinn.  118;  5  Serg.  Sf  Raivle  257;  1  Story1  s  Eq. 
390;  1  Johns.  398;  2  Johns.  510;  13  Johns.  371;  2  Cains  61;  6 
Johns.  Chan.  417;  4  Cowan  599;  1  Page  Chan.  263;  1  Peters 
244.  On  the  subject  of  notice,  2  Watts  79;  4  Kent.  Com.  172;  8 
Serg.  #  Rawle  484. 

Donnel  and  Greenough,  for  defendants  in  error,  contended,  that 
there  was  no  act  of  assembly  requiring  that  the  acknowledgment 
of  a  sheriff's  deed  should  be  recorded.  They  cited  the  act  of  1705, 
Purd.  Dig.  290;  13  Serg.  4*  Raivle  335;  1  Dall.  69;  2  Yeates 
455;  6  Sinn.  255;  2  Penns.  Rep.  231;  3  Whart.  25;  7  Watts 
438;  5  Watts  77.  221.  The  plaintiff  was  not  a  bona  fide  pur- 
chaser without  notice,  8  Watts  374;  3  Serg.  4*  Rawle  423;  11 
Serg.  4'  Rawle  392;  2  JFa/^s  459;  Afez0.  on  Con.  405;  2  Mzfl?. 
Chan.  323;  2  Story's  Eq.  716,  sect.  1502;  4  JFa/te  362;  1  Story's 
Eq.  75,  -sec/.  57.  525,  sect.  630;  £wg-.  Vend.  530. 


The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  —  This  was  an  action  to  recover  the  undivided  three- 
fourths  part  of  a  tract  of  land  in  Coal  township,  in  the  county  of 
Northumberland. 

The  title  of  the  plaintiff  commences  with  a  patent  to  Samuel 
Clarke,  dated  the  1  1th  of  April,  1776,  from  whom  he  deduces  his  title, 
thus:  Deed,  Clarke  to  T.  Johnson:  —  Articles  of  agreement  between 
Johnson  and  Abraham  Cherry,  and  an  assignment  by  Abraham 
Cherry  to  John  Cherry:  —  28th  April  1813,  articles  of  agreement 
between  John  Cherry  and  George  Derk,  recorded  26th  Aug.  1814: 
—  17th  April  1815,  Saxton  and  Wolverton,  administrators  of  John 
Cherry,  conveyed  the  same  property  to  George  Derk,  under  an 
order  of  the  Orphans'  Court:  —  22d  December  1829,  articles  of 
agreement  between  George  Derk  and  Christian  Bower,  acknow- 
ledged 24th  December  1829,  and  on  the  same  day  —  deed,  George 
Derk  to  Christian  Bower,  recorded  the  24th  December  1829:—  2Sth 
December  1829,  Christian  Bower  conveyed  the  property  to  the 
plaintiff,  Hugh  Bellas,  which  was  recorded  the  same  day. 
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The  defendant  commences  his  title  with  George  Derk,  under 
whom  both  parties  claim. 

To  the  May  term  1820,  Peter  Richter,  who  was  the  assignee  of 
John  Specs,  obtained  a  judgment  in  the  common  pleas  of  Union 
county,  against  George  Derk  for  540  dollars.  This  judgment  was 
entered  the  3d  April  1820.  The  25th  December  1820,  testatum 
was  issued  to  Northumberland  county,  return  tarde  venit,  and  on 
the  25th  May  182 1 ,  the  land  in  controversy  was  levied  by  the  sheriff 
of  Northumberland  county,  inquisition  held  and  condemned.  A 
testatum  venditioni  exponas  issued,  which  was  returned  unsold, 
and  an  alias  testatum  venditioni  exponas  to  the  22d  February 
1822,  was  returned  sold  to  John  Spees;  viz.  100  acres,  more  or  less, 
for  67  dollars.  This  is  all  that  appears  on  the  record  in  reference 
to  the  sale.  It  is  alleged,  and  proof  has  been  given,  that  James  R. 
Shannon,  who  was  at  that  time  the  sheriff  of  Northumberland 
county,  gave  a  deed  for  the  premises  to  the  purchaser,  but  there  is 
no  record  of  the  acknowledgment  of  the  deed  either  on  the  record 
of  Union  or  Northumberland  county.  It  is  also  alleged,  and  proof 
has  been  given,  that  John  Spees  assigned  the  premises  to  P.  Moore, 
on  the  back  of  the  deed.  The  deed  has  been  lost  in  some  way, 
and  parol  proof  has  been  given  of  the  deed  and  the  assignment. 
The  defendant  farther  gave  in  evidence  a  judgment  of  the  execu- 
tors of  George  Moore  against  the  executors  of  P.  Moore.  On  the 
judgment  a  testatum  was  issued  1st  February  182S,  and  the  lands 
in  dispute  were  levied  on,  and  on  the  3d  May  1829,  were  sold  to 
Samuel  Siegfried  for  100  dollars.  On  the  17th  August  1829  the 
sheriff  gave  a  deed  for  the  premises  to  Siegfried,  which,  with  the 
testatum  fieri  facias,  &c.,  was  duly  recorded  in  the  county  of 
Northumberland.  The  4th  February  1830,  deed  from  Siegfried  to 
A.  Jordan,  for  the  undivided  half  of  the  property  sold  to  Siegfried 
as  the  property  of  Moore,  for  the  consideration  of  50  dollars,  with 
special  warranty:  recorded  15th  June  1830,  50  dollars  paid.  The 
5th  January  1831,  deed,  Alexander  Jordan  and  wife  to  Wm  M'Carty 
et  al.  for  the  same  property,  consideration  500  dollars,  with  special 
warranty.  The  29th  January  1831,  Peter  Lazarus,  who  was  the 
administrator  of  Samuel  Siegfried,  petitioned  for  leave  to  sell  the 
remaining  undivided  half  part  of  this  tract,  which  was  ordered  by 
the  orphans'  court.  The  property  was  sold  by  the  administrator, 
and  purchased  by  Wm  M'Carty  for  565  dollars,  and  on  the  28th 
April  1832,  the  sale  was  confirmed.  The  15th  March  1833,  Peter 
Lazarus  executed  a  deed  to  Wm  M'Carty.  The  25th  April  1832, 
Roger  Wolverton,  who  was  the  administrator  of  John  Cherry,  made 
a  deed  to  Wm  M'Carty  and  Alexander  Jordan  for  the  undivided  half 
of  the  tract,  containing  50  acres,  consideration  150  dollars;  and  on 
the  same  day,  and  for  the  same  consideration,  Wolverton,  admi- 
nistrator as  aforesaid,  conveyed  the  other  undivided  moiety  to  Wm 
M'Carty.  By  these  conveyances,  Wm  M'Carty  became  entitled 


July  1840.]  OF  PENNSYLVANIA.  17 

[Bellas  v.  M'Carty.] 

to  the  three  undivided  fourth  parts  of  the  tract  of  land  for  which 
the  ejectment  is  brought,  the  other  one-fourth  part  being  in  Alex- 
ander Jordan. 

It  also  appears  that  George  Derk,  under  whom  both  parties 
claim,  on  the  9th  June  1818,  entered  into  articles  of  agreement  for 
the  sale  of  the  land  to  George  Durbleberger  for  the  sum  of  866  dol- 
lars, payable  in  instalments.  On  this  contract  Durbleberger  paid 
66  dollars,  took  possession  of  the  land,  and  continued  in  possession, 
but  for  what  space  of  time,  is  unknown,  cut  timber  off  the  land  to 
reimburse  himself  for  the  same,  and  as  it  seems  to  be  conceded  by 
both  parties,  then  abandoned  his  contract.  It  is  also  a  part  of  the 
case,  that  neither  Specs  the  purchaser  at  the  sheriff's  sale,  nor  his 
assignee  Moore,  ever  took  possession,  nor  is  there  any  proof  that 
they,  or  either  of  them,  ever  paid  taxes. 

This  is  a  general  outline  of  the  case,  and  on  this  several  questions 
depend. 

After  giving  in  evidence  the  judgment  of  Richter,  for  the  use  of 
Specs  v.  Derk,  and  the  proceedings  thereon,  the  defendants  then 
offered  the  receipt  book  of  sheriff  Shannon,  to  prove  the  existence 
of  a  sheriff's  deed  for  the  premises.  They  also  offered  to  prove, 
that  the  deed  was  delivered  by  James  Merill  to  John  Specs.  That 
diligent  search  has  been  made  for  it,  and  that  it  cannot  be  found. 
That  it  is  either  lost,  or  has  come  to  the  plaintiff's  hand,  and  that 
notice  has  been  served  on  him  to  produce  it. 

The  plaintiff  objected  to  this  testimony,  because  there  was  no 
acknowledgment  of  the  deed  in  open  court,  or  record  made  of  it  by 
the  prothonotary. 

The  court,  however,  admitted  the  testimony,  whereupon  the 
defendant  proved  by  the  evidence  of  several  witnesses,  after  having 
given  the  receipt  as  above  stated  in  evidence,  that  a  deed  for  the 
premises  was  delivered  by  the  sheriff  to  James  Merrill,  the  plain- 
tiff's attorney,  who  handed  the  same  to  Jacob  Specs,  who  deliv- 
ered it  to  the  purchaser  John  Specs.  It  was  also  proved,  that 
Specs  made  an  assignment  of  the  premises,  on  the  back  of  the  deed 
to  Philip  Moore.  The  defendant  also  made  proof,  that  diligent 
search  had  been  made  for  the  deed,  but  without  success.  If  the 
witnesses  are  to  be  believed,  the  existence  of  the  deed  is  fully 
shown,  and  of  the  assignment  of  it  to  Moore,  no  reasonable  doubt 
remains;  a  diligent  search  has  been  made,  and  it  has  been  lost  or 
mislaid.  But  there  is  no  evidence  which  has  any  tendency  to  show 
that  Bellas  has,  or  ever  had,  the  deed  in  his  possession,  or  was 
aware  of  its  existence.  In  the  course  of  the  examination,  the  de- 
fendant asked  one  of  the  witnesses  this  question,  "  Had  you  any 
particular  reason  or  cause,  to  deliver  the  deed  to  Mr.  Bellas,  [and 
do  you  believe  you  delivered  it  to  him,  for  any  purpose  connected 
with  your  estate?]"  The  court  allowed  the  latter  part  of  the  ques- 
tion to  be  put  to  the  witness,  the  part  in  brackets,  and  overruled  the 
rest. 
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After  giving  this  evidence,  the  defendant  then  offered  the  record 
of  the  judgment  of  the  executors  of  George  Moore  against  Philip 
Moore,  from  Union  county,  the  proceedings  thereon,  including  the 
testatum  to  Northumberland  county,  the  sale  of  the  premises  to 
Samuel  Siegfried,  with  the  record  of  its  acknowledgment  by  the 
prothonotary  of  the  county  of  Northumberland,  together  with  the 
record  of  the  testatum  in  the  same  county. 

To  this  testimony  the  plaintiff  objects,  because  the  defendant  has 
shown  no  title  to  the  land  in  controversy,  in  Spees  or  in  Moore;  it 
being  admitted  that  there  is  no  record  of  the  acknowledgment,  nor 
any  registry  of  the  deed  by  the  prothonotary,  or  recorder,  either  of 
Union  or  Northumberland  county. 

The  defendant  then  proposed  to  ask  Mr  Merrill,  whether  the 
deed  from  the  sheriff,  was  acknowledged  in  court,  and  certified  by 
the  clerk.  For  this  purpose,  notwithstanding  exception  was  taken 
to  it  by  the  plaintiff,  the  court  permitted  the  examination  of  Mr 
Merrill. 

He  testified  in  substance,  "  That  he  could  not  say  that  it  was 
acknowledged,  nor  positively  that  it  was  not.  That  he  cannot  re- 
collect much  of  the  facts;  that  he  had  forgotten  them,  until  he  saw 
his  receipt:  has  no  sort  of  recollection  that  there  was  a  certificate  to 
it,  but  his  impression  is  strong,  that  there  was  none,  and  he  has 
strong  doubts  whether  there  was  an  acknowledgment:  Shannon 
who  was  the  sheriff,  was  pretty  consequential  about  that  time, 
because  Spees  did  not  come  and  bring  him  up  the  money:  Shannon 
said,  he  had  sold  the  tracts  for  Richter,  who  -was  the  plaintiff,  and 
Spees  had  no  right  to  the  judgment,  and  would  not  be  good  for  the 
money.  He  insisted  the  money  should  be  paid  into  court."  Mr 
Merrill  says,  "  he  thought  the  deed  should  be  acknowledged  in  the 
county  from  which  the  writ  issued.  He  never  called  on  Shannon 
as  he  recollects,  to  do  any  thing  more  in  the  business.  He  says  he 
would  have  had  no  recollection  about  it,  but  for  the  receipt  shown 
here,  &c.,-and  other  papers.  It  was  intended  the  deed  should  pay 
so  much  of  the  debt.  Never  saw  the  deed  in  the  hands  of  Philip 
Moore  or  his  executors,  and  does  not  know  that  the  deed  corres- 
ponded with  the  levy.  Not  sure  he  read  it.  Has  no  distinct  recol- 
lection either  from  the  receipt  or  return  or  record,  whether  both 
tracts  were  sold,  or  one  only.  Has  no  recollection  of  looking  into 
the  deed.  He  thinks  there  could  not  have  been  a  certificate  with- 
out his  knowing  it,  but  he  does  not  say,  there  was  not  one.  The 
strongest  impression  on  his  mind  is,  there  was  not  one.  He  is 
almost  positively  certain,  nay  quite  convinced,  he  never  saw  a  certi- 
ficate." 

The  defendant  again  after  this  examination,  offers  the  record,  &c., 

as  before.     To  which  the  plaintiff  objects,  for  the  same  reason  as 

before  stated.     The  court  on  argument,  admitted  the  testimony,  to 

which  the  plaintiff  excepted. 

The  plaintiff  insists  that  there  is  error  in  the  admission  of  the 
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testimony  contained  in  the  four  bills  of  exceptions,  and  in  the  special 
instruction  to  the  jury,  and  in  refusing  to  instruct  them  as  requested 
in  the  fourth,  fifth,  seventh  and  eighth  points  of  the  plaintiff. 

The  bills  of  exceptions  and  the  charge  of  the  court  may  be  re- 
solved into  several  general  propositions,  the  division  of  which  will 
supersede  the  necessity  of  examining  each  in  detail. 

It  cannot  be  denied,  that  the  defendant  has  given  satisfactory 
proof  of  the  existence  of  the  sheriff's  deed,  and  of  the  assignment 
of  the  premises  to  Philip  Moore.  He  has  also  shown,  that  diligent 
search  has  been  made,  but  that  both  the  deed  and  the  assignment 
have  been  lost  or  mislaid.  But  it  is  not  so  clear,  that  he  has  been 
equally  successful  in  establishing  the  fact,  that  the  deed  was  ever 
acknowledged.  It  is  not  pretended,  that  there  is  any  record  of  the 
acknowledgment  existing  either  in  Northumberland  or  Union 
county.  But  the  effort  has  been  to  show,  directly  or  by  inference, 
that  the  deed  was  acknowledged  in  open  court,  and  that  an  entry 
was  made  to  that  effect  by  the  prothonotary  on  the  back  of  the 
deed.  This  was  an  affirmative  proposition,  the  proof  of  which 
devolved  upon  the  defendants,  and  for  this  purpose,  they  proposed 
to  ask  James  Merrill,  whether  the  deed  from  sheriff  Shannon  was 
acknowledged  in  court,  and  certified  by  the  clerk.  The  amount  of 
his  testimony  is,  "  that  he  does  not  know  that  the  deed  was  acknow- 
ledged. Has  no  recollection  that  there  was  a  certificate  on  the 
deed.  Thinks  there  could  not  be  one  without  his  knowing  it.  He  is 
certain,  nay  absolutely  sure  he  never  saw  a  certificate."  Mr  Mer- 
rill, who,  it  must  be  recollected,  was  the  defendant's  witness,  and 
whose  character  is  without  reproach,  gives  some  reason  for  the 
opinion  that  the  deed  was  not  acknowledged;  such  as  his  recol- 
lection that  Shannon  was  under  the  impression  that  the  judgment 
did  not  belong  to  Specs  but  to  Richter;  that  Specs  was  not  good 
for  the  amount  of  his  bid,  and  that  he  could  be  secure  only  by  the 
payment  of  the  money,  and  the  same  being  brought  into  court. 
The  result  of  this  evidence,  most  certainly,  is  an  expression  of 
an  opinion  on  the  part  of  the  witness  introduced  and  examined,  be 
it  remembered  by  the  defendant,  that  the  deed  was  neither  acknow- 
ledged, nor  was  there  a  certificate  of  acknowledgment  by  the  pro- 
thonotary on  the  deed.  But  this  fact,  which  is  considered  essen- 
tial, is  sought  to  be  established  by  the  inference,  that  Mr  Merrill, 
who  was  the  attorney  of  Specs  and  Richter,  and  the  sheriff  and  the 
prothonotary  have  performed  their  duty,  which  duty  the  defendant 
alleges,  consists  in  having  the  deed  duly  acknowledged  in  open 
court,  and  having  the  same  certified  by  the  prothonotary  on  the 
back  of  the  deed.  But  the  argument  is  neutralised  by  a  counter- 
vailing inference,  that  the  prothonotary  is  presumed  to  have  dis- 
charged his  duty,  and  that  the  presumption,  that  if  the  deed  had 
been  acknowledged,  as  is  directed  by  the  act,  the  acknowledgment 
would  have  been  registered.  The  argument  proves  nothing.  It 
is  certainly  the  duty  of  the  sheriff  to  acknowledge  the  deed,  but  it 
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is  not  his  province,  nor  the  clerk's,  to  make  a  certificate  of  the  fact, 
nor  is  the  sheriff  bonnd  to  act  until  payment  of  the  purchase-money. 

The  acknowledgment,  which  is  a  judicial  act,  can  only  be  made 
in  open  court,  and  by  the  order  of  the  court  only,  can  it  be  recorded; 
and  this  must  appear,  as  will  be  hereafter  shown,  on  the  record  of 
the  court  alone.  There  is  no  law  which  authorizes,  or  requires, 
that  a  certificate  shall  appear  upon  the  deed,  although  the  practice 
has  been  pretty  general  to  make  a  memorandum  to  that  effect  on  the 
deed,  after  it  has  received  the  sanction  of  the  court.  Insinuations 
have  been  made,  that  the  deed  has,  in  the  language  of  the  counsel, 
been  spirited  away;  but  of  this  there  is  not  a  shadow  of  evidence, 
and  of  course,  must  be  determined  by  conjecture;  there  is  as  much 
reason,  viz.  that  is  none  at  all,  for  believing,  that  the  deed  has 
been  suppressed,  because  there  was  no  memorandum  upon  it.  But 
no  such  charge  can  with  any  propriety  be  made,  against,  either 
party;  such  surmises  ought  not  to  weigh  a  feather,  either  with  the 
court  or  jury.  It  seems  that  Mr  Merrill  had  some  doubt  at  the 
time,  whether  the  acknowledgment  should  be  taken  in  Northum- 
berland or  Union;  he  rather  thought  it  should  be  registered  in  the 
latter  county.  This,  connected  with  the  difficulties  made  by  the 
sheriff,  with  the  then  trifling  value  of  the  property,  may  account  for 
his  taking  the  deed,  as  is  undoubtedly  his  impression,  without  any 
acknowledgment,  and  that  without  any  serious  imputation  against 
his  character,  as  a  careful  and  skilful  lawyer,  and  an  honest,  con- 
scientious man.  It  may  be  remarked  also,  that  although  several  of 
the  witnesses  speak  of  the  existence  of  the  deed,  yet  there  are  none 
who  testify  to  the  acknowledgment.  From  the  best  consideration 
that  can  be  given  to  this  part  of  the  case,  the  conclusion  is  inevita- 
ble, that  there  is  no  evidence  whatever,  of  any  acknowledgment  by 
the  sheriff,  and  that  nothing  has  been  proved,  from  which  either 
the  court  or  the  jury,  can  legitimately  infer  it.  The  case  therefore 
stands  (and  this  is  the  best  point  of  view  in  which  it  can  be  con- 
sidered for  the  defendant)  in  the  same  light,  as  if  the  deed  had  been 
produced  and  offered  without  any  evidence  of  an  acknowledgment, 
either  on  the  face  of  the  deed  or  on  the  records  of  the  court.  The 
question  then  fairly  arises,  whether  the  defendants  have  shown 
such  a  title  in  Specs  and  Moore,  as  entitles  them  to  give  in  evidence 
the  judgment  of  Moore's  executors  and  Philip  Moore  against  Bel- 
las, who,  as  will  be  hereafter  shown,  is  a  bonafide  purchaser  for  a 
valuable  consideration  from  Derk,  under  whom  both  parties  claim. 
On  the  bill  of  exceptions,  and  on  the  charge  of  the  court,  several  in- 
teresting points  will  arise.  Is  a  sheriff's  deed  such  an  instrument 
as  must  be  acknowledged  in  court,  to  be  valid  against  a  subsequent 
purchaser,  from  the  defendant,  without  notice,  actual  or  construc- 
tive? In  this  is  included  the  question,  whether  the  acknowledg- 
ment is  a  judicial  act,  which  must  be  entered  on  the  record. 

It  has  been  already  shown,  that  there  is  no  evidence  of  acknow- 
ledgment on  the  face  of  the  deed,  and  if  there  was,  it  would  make 
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no  difference  so  far  as  this  point  is  involved,  as  we  deem  it  abso- 
lutely necessary,  that  the  entry  by  the  proper  officer  should  be  made 
on  the  minutes,  or  records  of  the  court,  in  order  to  affect  a  bona 
fide  purchaser  with  notice.  And  here  we  wish  to  be  distinctly  un- 
derstood, as  taking  a  distinction  between  the  defendant  in  the  exe- 
cution, and  a  purchaser  of  his  interests  without  notice,  either  actual 
or  constructive.  It  is  not  necessary  to  contend,  that  Derk  would  or 
would  not  be  postponed  as  against  the  purchaser,  who  had  paid  for 
the  land,  or,  what  is  equivalent  to  it,  had  permitted  a  credit  to  that 
amount  on  his  judgment.  By  the  purchase,  he  acquires  an  interest 
in  the  land,  although  the  deed  may  not  have  been  acknowledged. 
This  interest  descends  to  his  heirs  and  it  may  be  taken  in  execu- 
tion. The  purchaser  or  his  heirs  may  eall  for  the  execution  of  the 
deed,  by  payment  of  the  amount  of  the  bid,  and  the  court,  on  a 
proper  application,  may  compel  the  sheriff  to  acknowledge  the 
deed.  It  is  also  possible,  that  under  very  peculiar  circumstan- 
ces, this  defect  would  be  cured,  as  in  the  case  of  the  Lessees  of 
Duncan  v.  Robinson,  2  Yeates  434.  There  the  deed  was  acknow- 
ledged, but  not  till  after  the  commencement  of  the  suit.  The  court 
admitted  it  as  evidence,  stating,  that  the  deed  does  not  take  effect 
upon  its  acknowledgment,  but  from  its  sealing  and  delivery.  Every 
thing  relates  to  the  first  act;  but  the  acknowledgment  being  made 
at  a  late  day,  the  defendant  is  at  liberty  to  go  into  every  objection 
against  the  sale  which  might  have  been  made,  if  the  deed  was  now 
offered  for  acknowledgment,  as  in  common  cases.  Duncan  v.  Rob- 
inson was  the  suit  of  the  purchaser  at  the  sheriff's  sale,  against  a 
third  person,  who  claimed  by  title,  independent  of  the  defendant  in 
the  execution.  The  defendant  in  the  execution  made  no  objection 
on  that  account,  and  the  deed  was  acknowledged  in  court,  on  peti- 
tion, of  which  the  defendants  in  the  execution  must  have  had  notice. 
'I  he  court  in  such  a  case,  might  well  say,  that  the  deed  did  not  take 
effect  from  its  acknowledgment,  but  from  its  sealing  and  delivery, 
and  that  every  thing  related  to  the  first  act.  The  defendant  might 
be  well  satisfied  with  this  decision,  particularly  as  the  court  reserved 
to  him  the  right  of  going  into  every  objection  against  the  sale,  which 
might  have  been  made,  if  the  deed  was  then  offered  for  acknow- 
ledgment. And  to  the  same  effect  is  the  case  of  Moorehead  v. 
Pearce,  2  Yeates  456,  which  was  determined  on  the  authority  of 
Duncan  v.  Robinson.  In  the  latter  case,  it  was  admitted,  that  many 
of  the  public  papers  had  been  lost  and  destroyed,  owing  to  the  war, 
the  burning  of  Hannahstown,  where  the  office  was  kept,  and  the 
frequent  removal  of  them  by  a  change  of  prothonotaries  during  the 
war.  Under  these  peculiar  circumstances,  the  court  decided,  that 
the  want  of  the  usual  proof  did  not  vitiate  the  sale.  "  The  words 
of  the  act,"  (the  act  of  1705,)  says  the  court,  "  are  only  directory," 
(in  which,  with  all  deference,  subsequent  cases  show  they  were 
mistaken,)  "  and  do  not  invalidate  a  sheriff's  deed,  for  want  of  an 
x. — c 
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acknowledgment  in  court.  Such  an  acknowledgment  does  not 
appear  to  be  indispensably  necessary  in  all  given  cases,  &c.  On 
the  whole,  we  think,  the  present  deed  may  be  supported  without 
the  usual  acknowledgment,  after  so  great  a  lapse  of  time,  and  no 
objection  made  to  it  by  the  debtor.  But  in  its  operation,  it  is  sub- 
ject to  every  exception,  which  may  be  had  against  a  sheriff's  deed, 
on  its  acknowledgment  being  offered  in  court."  In  Steever  v.  Rees, 
3  Whart.  21,  and  Morrison  v.Wentz  437,  the  principle  was  decided, 
which  is  not  disputed,  that  a  purchaser  at  a  sheriff's  sale,  before  his 
deed  has  been  acknowledged,  has  an  inceptive  interest  in  the  land 
by  the  contract.  But  although  cases  establish  the  point,  that  an 
acknowledgment  is  not  indispensably  necessary,  in  all  given  cases, 
yet,  it  by  no  means  follows,  that  the  sanction  of  the  court  which  has 
ever  been  required  since  the  settlement  of  the  province,  and  which 
has  been  endorsed  by  various  acts  of  assembly,  is  an  idle  ceremony. 
Exceptio  probat  regulam  is  a  maxim,  which  may  be  aptly  applied 
in  answer  to  the  case  cited  on  this  point  by  the  defendants. 

At  a  very  early  period  attempts  were  made,  by  statute,  to  estab- 
lish a  system  for  the  registry  of  conveyances  in  the  province,  a  his- 
tory of  which  is  very  clearly  given  by  Mr.  Justice  Sergeant,  in  his 
valuable  Treatise  on  the  Land  Law  of  Pennsylvania,  page  237. 
By  an  act  which  passed  in  1683,  (25  Charles  2,)  the  legislature 
prescribed  a  form  of  conveyances,  and  decided  that  they  should  be 
acknowledged  in  open  court,  and  certified  under  the  clerk's  hand 
and  seal,  and  should  be  registered.  It  is  very  probable  that  from 
hence  we  may  date  the  origin  of  the  practice  of  acknowledging  a 
sheriff's  deed  in  open  court,  and  the  registering  of  it  in  the  pro- 
thonotary's  office,  which  is  referred  to  by  Chief  Justice  M'Kean,  in 
Snyder's  Lessee  v.  Nargar,  1  Dall.  68,  which  he  says  is  always 
done.  And  also  the  phraseology  of  the  act  of  1705,  which  directs 
that  the  sheriff  shall  give  the  buyer  a  deed,  duly  executed  and 
acknowledged  in  court,  for  what  is  sold,  as  has  been  heretofore 
used  upon  the  sheriff's  sale  of  lands.  The  phrase,  "  as  has  been 
heretofore,  used,"  and  "  as  is  ahuays  done"  used  by  the  chief 
justice,  are  pregnant  with  meaning,  and  show  the  notions  enter- 
tained at  that  day  of  the  universality  of  the  practice  of  not  only 
acknowledging  the  deed,  but  also  of  making  a  registry  of  it  in  the 
proper  office.  In  Adams  and  another  v.  Thomas,  Chief  Justice 
Tilghman  calls  the  acknowledgment,  the  sanction  of  the  court  to 
the  act  of  the  sheriff,  and  such  it  has  been  considered  in  the  numer- 
ous authorities  which  have  been  cited  at  the  bar.  In  this  state  the 
reception  of  an  acknowledgment  of  a  sheriff's  deed,  is  a  judicial 
act  in  the  nature  of  a  judgment  of  confirmation  of  all  the  acts  pre- 
ceding the  sale,  curing  all  defects  in  process  on  its  execution,  which 
the  court  has  power  to  act  upon.  1  Bald.  272;  Thompson  v. 
Phillips,  10  Peters  472.  When  the  acknowledgment  is  once  taken, 
every  thing  which  has  been  done,  is  considered  as  done  by  the 
previous  order  or  subsequent  sanction  of  the  court,  and  cannot 
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afterwards  be  disapproved  of,  collaterally.  1  Serg,  <§•  Rawle  101; 
4  Yeates  214;  6  Binn.  254;  2  Serg.  £  Rawle  54,  55. 

The  acknowledgment  of  a  sheriff's  deed  is  the  official  proceed- 
ing of  a  court  of  record,  acting  judicially  in  relation  to  the  matter 
before  it.  Ordinary  deeds  may  be  acknowledged  before  a  judge  or 
justice  of  the  peace,  but  a  sheriff's  deed  can  only  be  acknowledged 
under  the  supervision  of  a  court.  The  taking  of  the  acknowledg- 
ment is  an  act  as  purely  judicial  as  the  awarding  of  the  execution 
on  which  the  land  was  sold.  Till  such  deed  is  acknowledged,  the 
legal  title  does  not  pass;  the  vendee  cannot  demand  the  rents  or  re- 
cover the  possession.  By  the  act  of  1S02,  the  deed  acknowledged, 
is  made  conclusive  evidence  of  the  purchase.  The  jurisdiction  or 
relation  to  the  acknowledgment  of  a  sheriff's  deed,  is  accompanied 
by  the  power  to  set  aside  the  sale,  and  confirm  it,  to  distribute  the 
moneys  paid  into  court,  and  to  award  issues.  It  is  a  judicial  pro- 
ceeding, conducted  with  all  the  solemnities  of  a  court  of  record,  af- 
fecting matters  of  the  highest  moment,  and  involving,  wherever  the 
acknowledgment  is  received,  adjudication  on  the  validity  of  the 
sale,  and  the  rights  of  the  parties  to  the  execution  and  the  purchase. 
Hoffman  v.  Coster,  2  Whart.  469.  There  is  a  marked  distinction 
between  sheriff's  deeds  and  other  deeds  in  this  particular.  The 
former  are  judical  acts,  and  require  the  sanction  of  the  court,  and 
therefore  the  acknowledgment  must  be  registered  by  the  court; 
whereas  the  latter  are  intended  merely  as  process  and  execution; 
for  which  reason  the  act  of  1719  expressly  directs,  that  the  justice 
shall,  under  his  hand  and  seal,  certify  the  acknowledgment  or  proof 
upon  the  back  of  the  deed. 

In  the  face  of  all  these  authorities,  and  the  whole  current  of 
cases  which  have  been  cited  at  the  bar,  it  was  with  surprise  we 
heard  an  intimation  from  the  counsel,  that,  if  the  court  should  de- 
cide it  was  necessary  that  such  a  proceeding  should  be  entered  on 
the  record,  it  would  be  nothing  more  nor  less  than  judicial  legisla- 
tion, inasmuch  as  it  is  no  where  expressly  directed  that  the  act  of 
acknowledgment  should  be  perpetuated  by  an  entry  on  the  record. 
If  this  argument  proves  any  thing,  it  also  proves  that  it  would  be 
judicial  legislation  to  require  that  it  should  be  noticed  on  the  deed, 
or  that  any  notice  in  writing  should  be  taken  of  it  whatever.  From 
this  course  of  reasoning,  it  will  follow,  that  a  solemn  judicial  adjudi- 
cation or  record,  which  imports  absolute  verity,  may  rest  on  the 
frail  recollection  or  memory  of  man.  That  it  may  be  proved  as 
any  other  fact  by  witnesses.  Of  this  we  have  a  practical  example  in 
the  course  pursued  here,  for  Mr  Merrill  was  examined  to  prove 
that  the  deed,  although  no  record  was  made  of  it,  was  acknowledged 
in  conformity  to  the  act,  in  open  court  by  the  sheriff.  This  is 
among  the  very  few  attempts  which  have  been  made  so  to  estab- 
lish a  record  by  parol,  and  it  is  most  sincerely  hoped  it  may  be  the 
last.  If  this  experiment  should  receive  countenance,  we  must  not 
be  surprised  that  the  judgments  of  every  court  in  the  common- 
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wealth  will  rest  in  parol,  and  be  established,  not  as  has  been  hereto- 
fore done,  by  inspection  of  the  record.  Nor  was  it  necessary  that 
there  should  be  an  express  direction  to  that  effect  in  the  act,  as  it 
is  an  incontrovertible  and  a  universal  rule,  that  every  judicial  act 
or  judgment  of  the  courtvwhether  prescribed  by  the  common  law, 
or  by  statute,  must  be  recorded.  To  keep  regular  minutes  of  the 
proceedings  of  all  courts,  and  particularly  of  courts  of  record, 
dockets  are  provided,  and  clerks  and  prothonotaries  are  appointed. 
The  entries,  although  made  by  the  officers  selected  for  that  purpose, 
are  the  acts  of  the  court  done  by  their  authority,  and  are  under 
their  supervision  and  control.  A  court  of  record  is  that  where  the 
acts  and  judicial  proceedings  are  enrolled  for  a  perpetual  memorial 
and  testimony,  which  rolls  are  called  the  records  of  the  court,  and 
are  of  such  high  and  supereminent  authority,  that  their  truth  is  not 
to  be  called  in  question.  For  it  is  a  settled  rule  and  maxim,  that 
nothing  shall  be  averred  against  a  record,  nor  shall  any  plea  or 
even  proof  be  admitted  to  the  contrary.  And  if  the  existence  of  a 
record  be  denied,  it  shall  be  tried  by  nothing  but  itself,  that  is,  upon 
bare  inspection,  whether  there  be  any  such  record  or  not;  else  there 
would  be  no  end  of  disputes.  But  if  there  be  any  mistake  of  the 
clerk  in  making  up  such  record,  the  court  will  direct  him  to  amend 
it.  But  it  is  a  fundamental  principle,  which  admits  of  but  few  ex- 
ceptions, that  the  want  of  a  record  or  an  entry  on  the  record,  can- 
not be  supplied  by  parol  testimony  in  a  collateral  proceeding. 

The  judgment  itself,  and  all  the  proceedings  upon  it,  are  carefully 
registered  and  preserved,  under  the  name  of  records  in  public  reposi- 
tories, set  apart  for  that  particular  purpose.  Co.  Lit.  260;  Fonbl. 
231;  3  Black.  Comm.  24;  1  Black.  Comm.  68. 

The  usual  mode  of  proving  a  record,  is  by  the  production  of  the 
record  itself,  or  by  a  sworn  or  office  copy.  But  in  Peake's  Ev.  29, 
30,  on  the  authority  of  Thompson  v.  Bullock,  1  Bay  364,  it  is  said, 
that  although  inferior  evidence  of  the  contents  of  a  record  which  is 
shown  once  to  have  existed,  may  be  admitted,  especially  in  cases 
where  the  record  is  the  only  inducement  to  an  action,  yet  the  inferior 
evidence  must  be  above  the  degree  of  mere  parol  proof.  But  this 
evidence  presupposes  the  existence  of  the  record,  and  is  admitted 
from  necessity, because  the  records,  which,  for  security, are  preserved 
in  public  repositories,  cannot  be  removed,  from  place  to  place,  to 
serve  a  private  purpose.  The  most  solemn  instruments  may,  it  is 
true,  be  presumed  to  have  existed  to  support  a  long  uninterrupted 
possession.  So  where  an  ancient  or  even  a  recent  record  is  lost, 
the  contents  of  it,  if  they  can  be  ascertained,  may  be  supplied  by  in- 
ferior testimony,  by  an  application  to  the  court  where  the  records 
are  deposited.  But  where  the  court  has  omitted  to  have  a  record 
made  of  a  judicial  proceeding,  it  would  be  dangerous  to  the  rights 
of  suitors,  and  particularly  to  third  persons,  to  permit  the  record  to 
be  made  up  on  parol  proof  or  their  own  recollection,  after  the  lapse 
of  several  years.  Certainly  this  would  not  be  done  in  prejudice  of 
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third  persons,  whether  by  a  direct  application  to  the  court,  having 
the  care  of  the  record,  or  on  a  collateral  proceeding.  It  is  a  strong 
feature  in  this  case,  that  the  purchaser  at  the  she  riff's  sale,  sold  on  a 
testatum  from  another  county,  neither  had  possession  of  the  pro- 
perty, paid  the  taxes,  had  his  deed  acknowledged,  nor  did  any  act 
whatever  to  give  notice  that  he  had  become  the  owner  of  the  land. 
Under  these  circumstances,  it  may  conduce  to  a  correct  understand- 
ing of  the  case,  to  inquire  whether  the  defendants,  who  claim  under 
Spees,  are  in  a  better  situation  than  Specs  himself,  and  connected 
with  this  to  examine  whether  the  plaintiff  is  a  bona  fide  purchaser 
without  notice.  It  is  unnecessary  to  review  this  question  in  its  re- 
lation to  the  owner  of  the  land,  as  whose  property  it  was  taken  and 
sold  by  the  sheriff.  But  I  must  remark  that  even  in  that  aspect  the 
title  of  the  defendants  is  by  no  means  free  from  doubt.  Till  the 
sheriff's  deed  is  acknowledged,  the  legal  title  does  not  pass,  and 
the  vendee  cannot  demand  the  rents,  or  receive  the  possession. 
Hoffman  v.  Coster,  2  Whart.  469.  Nor  would  a  purchaser,  or 
those  who  claim  under  him,  be  within  the  principle  of  the  cases  of 
the  Lessee  of  Duncan  v,  Robinson,  and  Moorehead  v.  Pearce,  2 
Yeates.  They  differ,  as  has  been  already  shown,  in  many  im- 
portant particulars,  which  it  is  unnecessary  to  report.  But  be  this 
as  it  may,  is  the  plaintiff  in  the  same,  or  is  he  in  a  better,  situation 
than  Derk,  from  whom  he  purchased?  And  this  depends  on  the 
solution  of  the  question;  whether  ha  is  a  purchaser  without  notice? 
The  defendants  contend  that  he  is  not  entitled  to  protection,  because 
he  is  the  purchaser  of  an  equitable  title.  And  of  this  opinion  was 
the  court  who  charged  the  jury;  that  the  plaintiff  has  purchased 
only  an  equitable  interest  from  one  who  never  had  any  thing  more 
than  an  equitable  interest  or  title,  imperfect  on  its  face.  The  plain- 
tiff must,  therefore,  stand  in  no  better  situation  than  Derk,  from 
whom  he  bought.  It  is  certainly  a  most  inconvenient  and  mis- 
chievous doctrine,  that,  because  one  link  in  the  chain  of  a  long 
title  should  be  (so  to  speak)  broken  by  a  neglect  to  convey  a  legal 
title,  therefore  all  subsequent  purchasers  of  the  property  are  put 
out  of  the  protection  of  the  recording  acts.  With  all  due  respect 
to  those  who  hold  this  opinion,  the  position  ^is  as  absurd  as  it  is 
contrary  to  the  act  itself. 

To  put  equitable  titles  on  a  different  footing  from  legal  titles, 
would  be  intolerable  in  Pennsylvania,  where  we  have  no  means  of 
compelling  the  conveyance  of  the  legal  title,  and  where  one-third 
or  perhaps  one-half  of  the  estates  are  in  the  same  predicament. 
And  this  has  been  the  view  taken  of  the  act  in  the  numerous  cases 
which  have  been  cited,  to  notice  which  particularly,  would  swell 
this  opinion  to  an  unreasonable  extent. 

The  act  of  18th  March  1775  is  not  confined  to  deeds,  but  directs 
that  every  recorder  of  deeds,  &c.,  shall  keep  a  fair  book,  in  which  ' 
he  shall  immediately  make  an  entry  of  every  deed  or  writing 
brought  into  his  office  to  be  recorded.     The  language  of  the  act  is 
x. — c* 
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sufficiently  comprehensive  to  embrace  equitable  as  Avell  as  legal 
titles,  and  the  record  of  an  equitable  title  is  notice  to  all  subsequent 
purchasers.  It  is  not  doubted,  that  a  free  conveyance,  duly  regis- 
tered, operates  to  give  full  effect  to  the  legal  and  equitable  estate 
conveyed  thereby,  against  a  subsequent  conveyance  of  the  same 
legal  and  equitable  estate.  Where  a  person  has  purchased  an 
equitable  title,  which  he  has  taken  care  to  put  upon  the  record  in 
conformity  to  the  directions  of  the  act,  it  would  be  difficult  to  per- 
suade any  person  that  there  was  any  justice  in  postponing  his  right 
in  favor  of  a  subsequent  purchaser.  This  in  truth  will  not  be  pre- 
tended. And  when  a  purchase  has  been  made  of  an  equitable 
estate,  which  has  undergone  one  or  more  operations  by  legal  con- 
veyances, which  have  been  immediately  recorded,  why  should  a 
second  be  postponed  to  a  prior  purchaser,  who  has  neglected  to 
have  his  deed  recorded,  who  has  neither  paid  taxes  nor  taken  pos- 
session of  the  property,  and  who  has  done  no  act  or  thing  in  asser- 
tion of  his  right,  calculated  to  give  notice  of  his  claim.  Justice  and 
sound  policy  would  seem  to  require  that  in  such  cases  nothing  short 
of  clear,  positive  and  explicit  notice,  should  prejudice  the  right  of  a 
second,  fair  and  bona  fide  purchaser.  But  it  is  said  that  the  defen- 
dants have  clothed  themselves  with  the  legal  title,  and  that  where 
the  equities  are  equal,  the  maxim  is,  qui prior  in  tempore  potior 
estin  jure.  These  elementary  principles  are  not  denied,  but  they 
have  no  application  to  the  facts  of  the  case.  The  rule  only  applies 
between  persons  who  have  been  equally  innocent  and  equally  dili- 
gent. The  parties  are  not  in  equal  equity.  One  has  been  vigilant 
and  the  other  sleepy,  and  this  leaves  room  for  the  application  of  the 
inaxirn  "  vigilantibiis  non  dormientibus  jura  subvenitmt."  And 
when  one  of  two  innocent  persons  must  suffer,  the  loss  should  be 
thrown  on  him  whose  negligence  caused  it.  It  was  the  duty  of 
the  purchaser  to  have  the  deed  acknowledged  in  open  court,  as  is 
directed  by  every  act  which  has  been  passed  in  relation  to  this 
matter,  and  it  was  his  farther  duty  to  see  that  a  proper  registry 
was  made  of  the  acknowledgment;  and  this  has  been  repeatedly 
decided  to  be  equivalent,  and  of  equal  effect,  as  any  other  deed 
recorded  in  the  recorder's  office.  If  this  was  omitted,  either  from 
the  neglect  or  the  ignorance  of  the  purchaser  or  his  counsel,  the 
loss  cannot  with  any  show  of  justice  be  visited  on  an  innocent 
third  person.  The  idea  of  Mr  Justice  Lewis  as  to  equitable 
estates,  would  seem  to  have  been  taken  from  some  general  expres- 
sions of  the  present  chief  justice  in  Chew  v.  Barnitz,  11  Serg.  <§• 
Raivle  389.  But  the  remarks  there  must  be  viewed  in  reference  to 
the  case  decided,  and  cannot  in  this  state,  where  equitable  and  legal 
estates  are,  for  most  purposes,  on  the  same  footing,  without  the  most 
glaring  injustice,  be  generally  applicable  to  equitable  interests.  The 
case  was  this: — By  articles  of  agreement,  dated  the  7th  September 
1794,  William  Parker  and  Moore  Wharton  sold  to  James  Wilson,  a 
large  tract  of  land,  and  covenanted  that  they,  who  were  the  then 
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owners,  would  have  the  patents  taken  out  in  his  name.     In  con- 
sideration whereof  he  agreed  to  pay  them  so  much  per  acre,  and 
to  execute  bonds  for  the  purchase-money,  and  a  mortgage  on  those 
or  other  lands  of  equal  value  as  a  security.     On  the  17th  March 
1795,  Judge  Wilson,  in  consideration  of  a  large  sum  of  money  or 
stock  advanced  by  Mr  Chew,  conveyed  to  him  36  of  these  tracts 
of  land,  with  covenants  of  special  warranty,  and  for  further  assu- 
rance, on  the  12th  July  1795,  Jeremiah  Parker,  who  was  one  of  the 
defendants  in  the  ejectment  brought  by  Mr.  Chew,  and  who  was 
concerned  with  Parker  and  VVharton,  and  who  took  out  the  patents 
in  his  own  name,  conveyed  to  Judge  Wilson  the  legal  title  to  the 
land,  which  Wilson  had  previously  sold  to  Chew.     On  the  14th 
October  1795,  Judge  Wilson  executed  bonds  to  Jeremiah  Parker  for 
25,122  dollars, and  to  Parker  and  Wharton  for  12,000  dollars,  and  a 
mortgage  to  the  two  latter  to  secure  the  payment  of  the  above  men- 
tioned bonds  and  other  debts  to  a  large  amount.     Mr  Chew  con- 
tended, that  the  subsequent  acquisition  of  the  legal  title  enured  to 
his  benefit.     But  the  court  was  of  opinion  and  so  decided,  that  this 
could  not  be  because  being  but  the  owner  of  an  equitable  title,  he 
stood  in  no  better  situation  than  Judge  Wilson.     That  it  was  his 
duty  to  trace  the  title  back  to  the  owner  of  the  legal  estate,  and  if 
this  had  been  done,  he  would  have  discovered  that  the  vendors  of  the 
land  had  an  article  of  agreement  with  Wilson,  in  which  there  was  an 
express  covenant  for  the  execution  of  bonds  to  secure  the  purchase, 
and  a  mortgage  on  these  or  other  lands.     That  he  was  bound  to 
examine  the  title  which  he  purchased;  but  that,  instead  of  doing 
this,  he  relied  on  a  representation  which  turned  out  to  be  without 
foundation  in  fact.     That  an  inquiry  would  have  led  to  a  know- 
ledge that  it  was  merely  equitable,  and  subject  to  the  convenantsin 
favor  of  the  original  vendors.     The  equity  between  them  was  not 
equal,  for  Mr  Chew  had  been  guilty  of  laches,  arid  was  therefore 
not  entitled  to  favour.     The  conveyance  of  the  legal  title  to  the 
mortgagor  was  made  expressly  with  the  view  to  receive  the  mort- 
gage from  Judge  Wilson  in  pursuance  of  his  covenants  entered  into 
previously  to  the  conveyance  to  Mr  Chew.     This  is  the  substance 
of  the  case,  and  if  the  defendants  here  had  derived  their  title  from 
the  owner  of  the  legal  estate  by  an  antecedent  contract,  then  it 
would  have  been  the  duty  of  Mr  Bellas  to  trace  the  title  back,  and 
to  make  the  necessary  inquiries  at  the  fountain  head,  viz.  to  the 
owner  of  the  legal  title,  and  this  would  have  led  him  to  a  know- 
ledge of  the  title  under  which  they  claim;  if  he  had  neglected  to 
do  this,  he  would  have  been,  as  Mr  Chew  was,  without  equity,  and 
the  subsequent  acquisition  of  the  legal  title,  would  have  been  avail- 
able.    But  in  this  case  the  defendants,  as  well  as  the  plaintiff,  claim, 
under  Derk,  and  all  Mr  Bellas  was  bound  to  do,  was  to  inquire  of 
Derk.     If  he  had  inquired  of  the  owners  of  the  legal  estate,  what 
would  have  been  the  result?     It  would  have  been  fruitless,  and 
ended  in  nothing.     They  were  as  ignorant  of  the  sale  of  the  pro 
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perty  to  Spees  as  the  plaintiff.  They  had  the  means  of  information 
that  he  had,  and  no  more.  Surely,  therefore,  a  man's  title  cannot 
be  affected  because  he  omitted  to  do  that  which  would  have  neces- 
sarily produced  no  advantage  whatever,  and  which  would  not,  by 
any  conceivable  means,  have  enabled  him  to  avoid  the  loss  to 
which  he  has  been  exposed  by  paying  the  money  for  a  worthless 
title.  The  maxim  lex  neminem  cogit  ad  vanum  sen  impossibile, 
applies  with  peculiar  force,  particularly  as  against  persons  who 
claim  under  a  man  who  has  altogether  omitted  to  perform  a  duty 
which  the  law  casts  upon  him.  Christian  Bower  who  purchased 
the  property  as  ihe  agent  of  Mr  Bellas,  testifies  that  he  received 
no  notice  of  any  other  claim  when  he  purchased  of  Derk,  than 
Dunkleberger's;  Derk  told  him  of  no  ether,  and  he  heard  of  no 
other.  Whether  Derk  was  himself  aware  that  the  property  was 
sold  by  the  sheriff,  does  not  appear,  and  is  immaterial,  as  it  was 
not  communicated  to  Bower.  The  probability  is,  he  did  not  know 
it,  as  a  contrary  supposition  would  affect  him  with  fraud,  and  because 
it  might  well  be  that  he  should  be  ignorant  of  a  sale  conducted  as 
this  appears  to  have  been,  and  of  which  he  may  have  had  no  ex- 
press notice.  This  case  then  stands  unaffected  by  the  principle  de- 
clared in  Chew  v.  Barnitz,  a  misapprehension  of  which  has  led  the 
court  into  this  error. 

But  was  Mr  Bellas  a.bonajide  purchaser  for  valuable  conside- 
ration and  without  notice?  A  notice  is  either  actual  or  construc- 
tive. In  the  remarks  which  have  been  already  made,  I  have 
endeavored  to  show  that  Mr  Bellas  had  not  constructive  notice. 
The  defendants,  however,  have  been  permitted  to  give  in  evidence 
proof  of  the  existence  of  a  deed  from  the  sheriff  to  Spees,  a  con- 
veyance by  assignment  of  Spees  to  Moore,  a  levy  on  the  premises 
as  the  property  of  Moore,  a  sale  and  deed  by  the  sheriff  regularly 
acknowledged  and  recorded,  to  Siegfried  under  whom  the  defen- 
dants claim.  A  doubt  has  been  suggested,  whether  this  will  ope- 
rate as  notice  to  Mr  Bellas.  But  this  cannot  affect  the  title  of  the 
plaintiff,  because,  granting  that  he  knew  of  the  inquisition  and  sale 
of  the  property  to  Spees,  of  which,  by  the  by,  there  is  not  a  particle 
of  proof,  all  he  was  bound  to  do,  was  to  ascertain  (which  could 
only  be  done  by  recourse  to  the  record  of  the  common  pleas  of 
Northumberland)  that  the  deed  had  not  received  the  sanction  of 
the  court,  and  his  inquiry  was  at  an  end.  He  was  not  required  to 
search  further,  and  to  inquire  either  of  the  sheriff  or  Spees,  whether 
the  deed  had  in  fact  been  acknowledged,  although  no  minute  of  it 
had  been  made  as  is  required  by  a  proper  construction  of  the  act. 
He  is  riot  bound  to  search  after  secret  conveyances,  and  the  more 
especially  in  such  a  case  as  is  here  presented,  where  the  parties  have 
neglected  to  take  possession,  or  to  assert  their  rights.  A  person  is 
not  visited  with  the  consequences  of  constructive  notice  on  slight 
grounds.  In  the  Lessee  of  Heister  v.  Fortner,  2  Binn.  40,  it  is 
held  that  the  registry  of  a  deed  defectively  proved  or  acknowledged, 
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is  not  constructive  notice  to  a  subsequent  purchaser,  although  the 
registry  be  made  in  the  proper  county.  To  the  same  effect  many 
other  cases  have  been  cited  at  the  bar,  to  which,  for  a  reason  before 
stated,  I  refer  generally.  As  to  the  allegation  that  Mr  Bellas  had 
actual  notice  of  the  conveyance  to  Specs,  it  is  an  allegation  with- 
out proof.  Publicity  of  the  sale,  and  the  fact  that  Mr  Bellas  was 
an  attorney,  amount  to  nothing,  where  the  inquiry  is  into  the  title 
of  a  valuable  tract  of  land  for  which  the  party  has  paid  his  money, 
and  where,  in  addition,  he  has  pursued  his  right  diligently  and 
without  unnecessary  delay. 

But  it  is  insisted  that  from  the  terms  of  the  contract  between 
Bower  and  Derk,  Mr.  Bellas,  who  takes  the  place  of  Derk,  is  not 
entitled  to  the  protection  afforded  by  the  character  of  a  bona  Jide 
purchaser.  To  entitle  himself  to  this  protection,  the  purchase 
must  not  only  be  bona  Jide,  and  without  notice,  and  for  a  valuable 
consideration,  but  he  must  have  paid  the  purchase  money;  but 
whether  he  is  the  purchaser  of  the  legal  or  equitable  title,  can  make 
no  manner  of  difference.  2  Hay's  Eq.  716;  Taite  502.  This 
doctrine  of  the  courts  of  chancery  has  been  recognised  in  this  state, 
in  Yost  v.  Marten,  3  Serg.  8,*  Raiule  430;  The  Union  Canal  Co. 
v.  Young,  1  Whart.  410;  and  in  Rogers  v.  Hall,  4  Watts  359. 
The  English  rule  has  been  somewhat  modified,  as  appears  by  the 
case  of  Yost  v.  Marten,  and,  carried  to  its  utmost  extent,  it  would 
be  anything  but  a  rule  of  equity.  It  remains  yet  to  be  decided, 
that,  when  valuable  improvements  have  been  made  by  an  innocent 
purchaser,  he  can  be  ousted  by  a  prior  equity  when  there  has 
been  no  negligence  on  his  part.  There  is  an  important  difference, 
as  is  seen  in  Yost  v.  Marten,  between  the  laws  of  England  and 
Pennsylvania.  By  our  recording  act  of  15th  March  1785,  every 
man  who  has  articles  of  agreement  affecting  the  title  of  land,  may 
place  them  on  record,  which  will  be  notice  to  all  the  world;  so 
that  he  who  does  not  place  them  on  record  is  guilty  of  laches.  In 
consequence  of  this  law,  it  is  the  custom  for  purchasers  to  search 
the  records  before  they  pay  the  money;  and  if  they  find  nothing 
there,  they  conclude  they  are  safe.  But  in  England  such  articles 
are  not  recorded,  and  the  purchaser  relies  on  the  possession  of 
the  title  papers.  In  England,  therefore,  some  blame  is  imputable 
to  the  second  purchaser,  but  none  to  the  first  purchaser,  who  has 
done  all  he  has  been  required  by  law  to  do;  whilst  in  Pennsylvania 
it  is  directly  the  reverse;  the  first  purchaser  is  guilty  of  laches  by 
neglecting  to  put  his  agreement  on  record,  whilst  the  second  has 
used  due  and  proper  diligence  by  registering  his  conveyance  in 
proper  time,  and  by  taking  possession  of  the  property.  In  Penn- 
sylvania, therefore,  there  is  not  the  same  reason,  for  the  rule  in  all 
its  strictness;  and  I  have  no  disposition  to  extend  it  one  jot  beyond 
the  cases  that  have  been  already  decided.  Does  then  Mr  Bellas 
come  within  the  rule,  or  in  other  words,  does  the  purchase-money, 
or  any  part  of  it,  remain  unpaid?  We  think  that  it  does  not.  The 
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money  which  the  purchaser  is  absolutely  bound  to  pay,  is  by  the 
contract  50  dollars  only,  all  of  which  was  paid  at  the  time,  or 
shortly  after,  and  before  he  had  notice  of  any  adverse  claim,  except 
by  Dunkleberger,  whose  title  is  disclaimed  by  plaintiff  and  defen- 
dants. In  addition  to  this  sum,  for  which  he  is  absolutely  bound, 
and  which  is  paid,  he  is  liable  in  the  contingent  event  of  establish- 
ing his  right,  to  pay  to  Derk  a  further  sum,  in  the  whole  amount- 
ing to  125  dollars.  In  effect,  the  contract  amounts  to  little  more  than 
a  warranty  of  title  on  the  part  of  the  vendor,  with  a  stipulation 
that,  instead  of  paying  it  to  Derk,  with  an  agreement  for  its  repay- 
ment on  the  failure  to  establish  the  title,  it  was  retained  by  the 
vendee  with  an  agreement  that  on  the  happening  of  the  contingency, 
he,  the  vendee,  would  pay  to  the  vendor  an  additional  sum.  Such 
a  case  as  this  has  never  arisen,  and  I  do  not  consider  it  any  stronger 
than  as  the  case  of  a  sale  of  an  equitable  estate,  with  a  general 
warranty,  which  has  not  been  supposed  to  deprive  the  vendee  of 
the  benefit  attached  to  the  character  of  a  bonafide  purchaser.  I 
have  examined  all  the  facts  and  circumstances  of  this  case  with 
some  care,  and  it  does  not  strike  me  that  there  is  any  peculiar 
equity  on  either  side,  or  any  thing  in  it  which  can  induce  any  per- 
son to  view  the  cause  with  a  good  or  evil  eye.  They  have  all 
shown  themselves  anxious  to  make  an  honest  penny  in  an  honest 
way,  with  this  difference,  however,  of  which  the  plaintiff  has  a 
just  right  to  avail  himself,  that  he  has  been  vigilant  and  the  others 
have  slept  on  their  rights.  From  the  best  consideration  we  have 
been  able  to  give  this  case,  we  are  of  opinion  that  the  court  was 
wrong  in  the  admission  of  the  evidence  as  contained  in  the  bill  of 
exceptions,  and  in  charging  the  jury  "  that  as  the  plaintiff  purchased 
only  an  equitable  interest  from  one  who  never  had  any  thing  more 
than  an  equitable  interest,  a  title  imperfect  on  its  face,  he  stood  in  no 
better  situation  than  Derk  from  whom  he  bought.  If  the  defen- 
dants establish  the  existence  of  a  prior  right  by  virtue  of  the 
sheriff's  deed  to  Specs,  that  right  will  prevail,  whether  the  plaintiff 
had  notice  of  such  right  at  the  time  he  purchased  or  not.  Notice 
is  not  necessary,  as  The  recording  acts  do  not  affect  the  rights  of 
either  party.  And  in  their  instruction  that  it  is  sufficient  if  the 
jury  are  fully  satisfied  from  the  circumstances  and  facts  in  evi- 
dence, that  there  was  an  acknowledgment  certified  by  the  clerk  of 
the  court  upon  the  deed.  It  is  not  necessary  that  the  acknowledg- 
ment should  be  entered  on  the  records  of  the  court,  nor  is  it  neces- 
sary that  the  sheriff's  deed  to  Specs  should  be  recorded  in  the 
recorder's  office.  It  is  good  without  either  of  these  acts,  if  duly 
executed  and  acknowledged  in  open  court,  and  the  acknowledg- 
ment is  certified  by  the  clerk  on  the  deed  itself." 

This  court  are  of  opinion  that  the  acknowledgment  is  a  judi- 
cial act,  and  that  a  sheriff's  deed  must  be  acknowledged  in  open  court 
to  be  valid  against  a  bonafide  purchaser  without  notice  either  ac- 
tual or  constructive.  That  parol  evidence  of  the  acknowledgment 
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is  inadmissible  in  a  collateral  proceeding,  whether  by  witnesses 
present  in  court  at  the  time  of  the  acknowledgment,  by  witnesses 
who  saw  the  entry  of  the  acknowledgment  on  the  deed,  or  by 
the  production  of  the  deed  itself,  with  an  acknowledgment  on 
the  back  when  no  registry  has  been  made  of  it  in  court.  We  say 
this  cannot  be  in  a  collateral  proceeding,  although  by  the  last  case 
put,  it  would  be  competent  for  the  court  to  amend  the  record  by 
making  a  registry  of  the  acknowledgment,  though  this  would  in 
no  case  be  permitted  without  saving  the  rights  of  third  persons. 

We  are  further  of  opinion,  that  a  bona  fide  purchaser  of  an 
estate,  whether  legal  or  equitable,  without  notice  either  actual  or 
constructive,  who  has  in  due  time  recorded  his  deed,  and  in  other 
respects  pursued  his  claim  with  diligence,  is  to  be  preferred  to  a 
previous  purchaser  claiming  under  a  sheriff's  deed,  the  acknow- 
ledgment of  which  lias  never  been  registered. 

KENNEDY,  J.  dissenting. — It  is  with  great  reluctance, and  certainly 
not  without  some  feeling  of  diffidence,  that  I  undertake  to  express  my 
dissent  to  the  decision  of  some  of  the  points  which  have  been  mention- 
ed, as  arising  in  this  cause,  in  the  very  lucid  and  able  opinion  of  the 
court,  delivered  by  Mr  Justice  Rogers.  Believing,  however,  that 
the  rules  of  property  will  be  materially  affected  thereby,  and  changed 
from  what  they  have  ever  been  considered  as  being,  according  to 
the  plain  moaning  and  spirit  of  the  several  legislative  enactments, 
which  have  reference  thereto,  as  also  the  various  adjudications  of  this 
court  in  relation  to  the  same,  I  feel  myself  constrained  by  a  sense  of 
duty,  as  long  as  I  cannot  yield  my  assent  to  the  opinion  of  the  court 
on  the  points  alluded  to,  to  declare  my  own,  in  regard  to  them, 
with  some  of  the  reasons,  which  appear,  in  my  humble  view,  to  be 
sufficient  for  its  support.  The  first  matter,  in  which  I  must  beg 
leave  to  differ  from  the  opinion  of  the  majority  of  my  brethren,  is, 
as  to  the  nature  and  character  of  the  acknowledgment,  directed  by 
law  to  be  made  of  a  sheriff's  deed,  conveying  lands  sold  by  him 
under  judicial  process  of  the  court,  and  the  effect  of  the  want  of  such 
acknowledgment  under  certain  circumstances.  From  the  first  set- 
tlement of  the  state,  even  as  a  province,  lands  were  held  liable  to 
the  payment  of  the  debts  of  their  respective  owners.  By  the  14th 
of  the  fundamental  laws,  agreed  upon  in  England,  the  25th  of  April 
1682,  between  William  Penn,  governor  and  chief  proprietary,  then 
of  Pennsylvania,  and  the  freemen  and  planters  of  the  said  province,  it 
was  agreed,  "  That  all  lands  and  goods  should  be  liable  to  pay 
debts,  except  where  there  is  legal  issue,  and  then  all  goods,  and  one- 
third  of  the  lands  only."  Miller's  Prov.  Laws,  Appendix  I.  And 
by  the  legislature  of  the  province,  at  their  meeting  held  at  Chester 
or  Upland,  in  the  latter  end  of  the  same  year,  the  liability  of  lands 
to  pay  debts,  in  cases  of  lawful  issue,  was  extended  to  the  one-half 
thereof,  instead  of  one-third,  where  the  lands  were  purchased  before 
the  debts  were  contracted.  Ibid.  4,  sect.  51.  And  in  1688,  in  further 
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explanation  and  alteration  of  the  law  on  this  subject,  it  was  enact- 
ed, "  Thall  all  lands  whatsoever  and  houses  should  be  liable  to 
sale  upon  judgment  and  execution  obtained  against  the  defendant, 
his  heirs,  executors,  or  administrators,  with  this  proviso,  that  the 
messuage  and  plantation,  with  its  appurtenances,  upon  which  the 
defendant  was  chiefly  seated,  might  not  be  exposed  to  sale,  till  the 
expiration  of  one  year  after  the  judgment  obtained,  to  the  intent 
that  the  owner,  or  any  one  on  his  behalf,  might  endeavour  ihe  re- 
demption of  the  same;  and  before  such  sale  should  be  made,  the 
appraisement  thereof  should  be  by  twelve  honest  and  discreet  men 
of  the  neighbourhood;  and  that  after  such  sale  and  appraisement  as 
aforesaid,  the  lands  should  be  and  remain  as  a  free  and  clear  estate 
to  the  purchaser  or  creditor,  his  heirs  and  assigns  for  ever,  as  it  was 
to  the  debtor."  Ibid.  6.  This  appears  to  have  been  the  first  act 
which  made  all  the  lands  of  the  debtor  liable,  in  every  instance,  to 
the  payment  of  his  debts:  and  for  this  purpose  directed  that  they, 
after  being  appraised,  should  be  liable  to  be  sold  upon  judgment 
and  execution,  which  was  never  before  directed  expressly.  Ante- 
rior to  the  passage  of  this  act,  the  practice  had  been  to  take  first 
one-half  of  the  lands  of  the  debtor,  under  a  writ  of  elegit,  issued 
upon  the  judgment  for  that  purpose,  and  to  deliver  the  same  by 
metes  and  bounds  to  the  creditor  or  plaintiff,  at  an  appraised  value 
thereof,  made  by  twelve  men,  towards  payment  of  his  claim.  Then 
after  this,  where  the  debt  was  contracted  subsequently  to  the  pur- 
chase of  the  land  by  the  debtor,  and  the  moiety  thereof  delivered  to 
the  plaintiff  proved  insufficient  to  satisfy  it,  a  second  writ  of  elegit 
was  sued  out,  and  the  remaining  moiety  of  the  lands  taken  and  de- 
livered in  like  manner  to  the  creditor,  if  the  debtor  happened  to  have 
no  legal  issue.  The  writs,  thus  issued  and  executed,  were  returned 
by  the  sheriff  and  filed  in  the  prothonotary's  office,  whereby  the 
creditor  became  invested  with  such  right  and  title  to  the  land  as  the 
debtor  had,  without  any  action  or  decision  of  the  court  thereon 
whatever.  And  the  land  being  thus  transferred,  under  the  autho- 
rity of  judicial  process,  sued  out  of  a  court  of  record,  was  deemed 
such  a  conveyance  thereof,  as  every  person  was  bound  to  take  no- 
tice of:  so  that  no  one  thereafter  could  become  a  purchaser  of  it  from 
the  defendant,  named  in  the  process,  without  being  affected  with 
notice  of  the  prior  transfer  made  of  it,  as  it  were,  by  operation  of 
law.  This  act  of  168S  was  limited  in  its  duration  to  one  year,  and 
until  twenty  days  after  the  rising  of  the  next  general  assembly,  but 
was  continued  in  force  by  subsequent  acts  till  1695,  when  tho  legis- 
lature passed  a  new  act  in  the  same  words,  excepting  that  it  was 
without  limitation.  Miller's  Laws,  Appendix,  p.  10..  The  prac- 
tice of  the  sheriff's  selling  lands,  taken  in  execution  by  him,  and  of 
making  deeds  conveying  the  same  to  purchasers,  seems  to  have 
commenced  with  the  operation  of  the  act  of  1688,  though  nothing 
is  mentioned  therein  of  his  making  a  deed  of  conveyance  for  the 
purpose  of  perfecting  his  sale  of  the  land.  The  first  act  that  we 
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have  on  the  snhject,  expressly  directing  it,  is  that  of  1700,  whereby 
it  is  enacted,  "  That  all  lands  and  houses,  within  this  government, 
shall  be  liable  to  sale,  upon  judgment  and  execution  obtained  against 
the  defendant,  the  owner,  his  heirs,  executors  or  administrators, 
where  no  sufficient  personal  estate  is  to  be  found;  with  this  proviso, 
that  the  messuage  and  plantation,  with  its  appurtenances,  upon 
which  the  defendant  is  chiefly  seated,  shall  not  be  exposed  to  sale 
before  the  expiration  of  one  whole  year  after  judgment  is  obtained, 
to  the  intent  that  the  defendant,  or  any  other  on  his  behalf,  may  en- 
deavour the  redemption  of  the  same;  and  before  any  such  lands, 
messuages  or  houses,  or  any  other  lands  or  houses  whatsoever,  taken 
in  execution,  shall  be  sold,  they  shall  be  duly  appraised  by  twelve 
honest  and  discreet  men  of  the  neighbourhood;  and  then  it  shall 
and  may  be  lawful  for  the  sheriff  to  make  sale  of,  and  convey  the 
same  under  his  hand  and  seal;  after  which  sale  and  appraisement, 
made  as  aforesaid,  such  land  and  houses  shall  be  and  remain  a  free 
and  clear  estate  to  the  purchaser  or  creditor,  to  whom  the  same  are 
so  made  over  or  sold,  his  heirs  and  assigns  for  ever,  as  fully  and 
amply  as  ever  they  were  to  the  debtor."  But  still,  notwithstand- 
ing the  sheriff  is  here  directed  to  make  a  deed  perfecting  the  sale, 
yet  he  is  neither  required  nor  directed  to  acknowledge  it  in  court  or 
elsewhere.  And,  I  presume,  it  will  scarcely  be  denied,  that  the 
court,  from  which  the  process  issued  authorizing  the  sale,  might  have 
set  it  aside  at  that  day  as  well  as  at  the  present,  if  any  irregularity 
had  been  shown  to  have  been  committed  by  the  sheriff  in  making 
it.  The  practice,  however,  mentioned  above,  of  sheriff's  making 
deeds  confirming  their  sales  of  lands  taken  in  execution,  com- 
menced under  the  act  of  1688,  and  continued  to  prevail  down  to 
the  passage  of  the  act  of  1700.  And  without  any  direction  given, 
by  any  act  to  sheriffs  to  make  deeds  for  such  purpose,  or  to  acknow- 
ledge them  in  court  when  executed,  deeds  were  made  and  acknow- 
ledged by  sheriffs  in  court,  in  some  instances,  and  perhaps  in 
the  majority  of  cases  where  sales  were  made  of  lands  taken  in  exe- 
cution; but  certainly  not  in  all,  as  would  appear  from  the  records  of 
the  courts  at  that  time.  The  practice  of  acknowledging  the  deeds 
at  this  early  period  by  sheriffs,  was  possibly  borrowed  from  the 
practice  which  had  obtained  previously  of  acknowledging  private 
deeds  conveying  land,  under  the  act  of  1683,  (Miller's  Laivs,  Ap- 
pendix, pp.  5,6,)  entitled,  "Forms  of  grants  of  estates  of  inherit- 
ance for  life,  lives  or  years."  By  this  act  it  was  enacted,  "  that  for 
avoiding  long  and  tedious  conveyances,  and  the  many  contentions 
which  may  arise  about  the  variety  of  estates,  all  grants  of  estates 
shall  be,  either  of  the  inheritance,  or  for  life  or  lives,  or  for  years, 
any  number  not  exceeding  fifty  years,  which  grants  shall  be  thus 
contracted  in  these  words:  "  A  B,  the  &c.,  day  of  &c.,  in  the  year 
(according  to  the  English  account)  16  &c.,  from  him,  and  his 
heirs  and  assigns,  grants  his,  (describe  the  bounds,)  with  all  its 
appurtenances,  lying  in  the  county  of ,  containing 

X. — D 
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acres,  or  thereabouts,  to  C  D,  and  his  heirs,  (in  fee,)  or  E  F,  for  his 
life,  (if  for  lives,)  or  to  G  H  for  one  hundred  years,  if  I  K  L  M  N  0 
shall  so  long  live,  or  to  P  Q  for  fifty  years,  for  the  consideration  of 

pounds  in   money  paid,  and  of  the  yearly  rent   to  be 

paid  to  A  B,  and  his  heirs  and  assigns,  upon  the  &c.,  day  of  &c. 
In  witness  whereof  he  sets  his  hand  and  seal.  Sealed  and  delivered 
in  presence  of  R  S  T.  Acknowledged  in  open  court,  and  certified 
under  the  clerk's  hand  and  court  seal,  the  day  of  &c.,  16  &c.,  and 
registered  the  &c.,  day  of  &c.,  16  &c."  It  is  perfectly  clear,  from 
the  tenor  of  this  act,  that  it  did  not  embrace,  and  moreover  that  it 
was  not  intended  to  have  any  bearing  whatever  on  sheriffs'  deeds. 
The  form  of  deed  furnished  by  it  could  riot  be  made  to  suit  that  of 
the  sheriffs.  And  from  the  whole  tenor  and  scope  of  it,  it  is  diffi- 
cult, if  not  impossible,  to  conceive  that  it  was  the  design  of  the  legis- 
lature to  prohibit  the  use  of  other  forms,  previously  in  use,  in  making 
deeds  of  conveyance  for  purposes  similar  to  those  indicated  by  the 
act,  and  to  render  them  void  if  they  were  not  made  in  conformity 
to  the  form  thereby  given,  and  acknowledged  and  registered  as 
thereby  directed.  This  act,  at  most,  can  only  be  considered  as  di- 
rectory, since  it  contains  no  prohibition  as  to  using  other  forms  in 
making  deeds  thereafter;  nor  declaration  that  they  shall  be  void,  if 
not  acknowledged  in  court  and  registered,  nor  that  they  shall  be  of 
no  force  until  so  acknowledged  and  registered.  Doubtless  many 
deeds  were  made  after  the  passage  of  this  act,  of  a  different  form, 
without  being  either  acknowledged  or  registered  in  court,  which 
were  nevertheless  received  and  considered  effectual  and  valid.  And 
certainly  much  less  could  it  be  pretended  that  a  sheriff's  deed  could 
be  affected,  or  considered  of  no  effect  for  want  of  such  acknowledg- 
ment and  registry:  Because  in  no  case  was  such  a  thing  contem- 
plated or  directed  by  the  legislature  to  be  done,  with  a  view  to  its 
being  considered  a  judicial  act  by  the  court,  in  order  to  give  it  vali- 
dity and  efficacy  thereafter.  It  was  directed  merely  for  the  purpose 
of  authenticating  the  execution  of  the  deed  so  acknowledged  and 
registered,  that  it  might  be  rendered  admissible  in  evidence  there- 
after, without  making  farther  proof  of  its  execution,  according  to  the 
rule  of  the  common  law.  That  such  acknowledgment,  made  at 
that  early  day,  of  a  sheriff's  deed  in  open  court,  was  considered  as 
being  done  merely  for  the  purpose  of  having  its  execution  authenti- 
cated, by  a  certificate  of  the  clerk  of  the  court,  under  his  hand  and 
the  seal  of  the  court,  so  that  it  might  be  recorded,  in  the  recorder's 
office  of  the  county,  or  the  rolls  office,  either  for  preservation,  or  for 
being  given  in  evidence  at  any  time  thereafter,  if  called  for,  without 
further  or  other  proof  being  given  of  its  execution,  is  evidenced  in 
some  degree  by  the  practice  which  then  prevailed  of  having  them 
so  recorded,  as  also  by  the  form  of  the  certificate  given  by  the  clerk 
of  the  court.  In  order  to  show  what  the  certificate  was  like,  I  will 
here  add  a  transcript,  taken  from  two  or  three  deeds  of  that  day, 
which  has  been  most  kindly  furnished  by  a  friend.  John  White, 
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sheriff  of  the  county  of  Philadelphia,  in  the  province  of  Pennsylva- 
nia, having  seized  and  taken  in  execution  a  house  and  lot  of  ground 
situate  in  the  city  of  Philadelphia,  under  a  writ  of  fieri  facias,  upon 
a  judgment  at  the  suit  of  Griffith  Jones  against  Samuel  Jobson,sold 
and  by  his  deed  conveyed  the  same  to  the  plaintiff;  and  at  the  foot 
of  the  deed  is  a  certificate,  intended  no  doubt  to  be  one,  of  the  ac- 
knowledgment of  its  execution  in  the  following  terms.  "  Acknow- 
ledged in  open  court,  held  at  Philadelphia,  on  the  7th  first  month 
1693.  Witness  Wrn.  Markham,  clerk,  court  and  county  seal,"  [L.  s.J 
This  deed  appears  to  have  been  recorded  afterwards  on  the  4th  of 
the  third  month,  in  the  same  year,  in  the  office  for  recording  of  deeds 
in  the  city  and  county  of  Philadelphia,  in  Book  E  2,  vol.  v,  p.  256. 
Also  to  a  deed  executed  by  John  Claypole,  sheriff  of  Philadelphia 
county,  to  Daniel  Giffin,  for  a  messuage  and  lot  of  land,  taken  in 
execution,  and  sold  by  the  former  as  sheriff  to  the  latter,  is  subjoined 
a  certificate  of  acknowledgment  in  the  folio  wing  words:  "  Acknow- 
ledged  in  open  court,  held  at  Philadelphia  the  7th  day  of  December 
1697,  as  witness  my  hand  and  county  (not  court)  seal.  John  Clay- 
pole,  sheriff,  [L.  s.]"  This  deed  also  appears  to  have  been  recorded 
the  15th  of  the  first  month,  1697-8,  in  the  office  for  recording  of 
deeds.  Again,  to  a  deed  from  Thomas  Farmer,  sheriff  of  Philadel- 
phia county,  to  Jacob  Reginer,  for  a  lot  of  ground  lying  in  the  city 
of  Philadelphia,  is  underwritten  a  certificate  of  acknowledgment,  in 
the  following  words:  "  Acknowledged  in  the  court  of  common  pleas, 
at  Philadelphia,  the  9th  September  1703,  certified  under  my  hand 
and  county  (not  court)  seal.  Robt.  C.  Asheten."  This  last  deed,  it 
will  be  perceived,  is  certified  by  Robert  C.  Asheten,  under  his  hand, 
without  any  indication  of  what  he  is,  and  under  the  county  seal,  as 
is  also  the  one  immediately  preceding;  and  appears  to  have  been 
recorded  in  the  office  for  recording  of  deeds,  on  the  llth  of  the  ninth 
month,  in  the  following  year,  1704.  Now,  if  the  acknowledgments 
of  these  deeds  in  the  court  had  been  considered  or  looked  on  as  ju- 
dicial acts  of  the  court,  can  it  be  believed  that  they  would  not  have 
been  certified  as  such,  in  the  usual  form  of  certifying  a  record  of  the 
court — for  instance,  in  the  conclusion  thereof:  thus,  "as  appears  by 
the  records  of  the  said  court.  Witness  my  hand  and  the  seal  of  the 
said  court.  R.  C.  A.  clerk."  Thus  this  latter  form,  or  one  of  simi- 
lar import,  would  have  been  adopted  and  observed,  had  the  acknow- 
ledgment been  considered  as  judicial,  I  think  can  not  well  be  doubt- 
ed; but  being  viewed  as  a  certificate  merely  of  the  fact,  that  the 
sheriff  had  appeared  in  court  and  acknowledged  that  the  deed, 
which  he  produced  and  held  in  his  hand,  was  his  deed,  a  matter 
which  required  no  action  of  the  court,  and  with  which  the  court  cer- 
tainly, at  that  day,  never  supposed  it  had  any  thing  to  do,  unless 
the  sale  was  objected  to,  on  account  of  its  having  been  unfairly  or 
irregularly  made;  the  object  being  to  have  the  deed  authenticated, 
so  that  it  should  carry  evidence  on  it  of  its  execution,  it  was  deemed 
sufficient  for  the  clerk  of  the  court  to  certify  the  fact  of  the  sheriffs 
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having  acknowledged  it  in  court,  without  more.  And  here  permit 
me  to  say,  that  down  to  the  present  day  this  is  the  practice,  and  all 
that  is  certified:  and  that  such  certificate  of  the  acknowledgment  of 
the  deed,  subjoined  thereto,  has  ever  been  received  as  satisfactory 
evidence  thereof,  whether  an  entry  of  the  acknowledgment  was  to  be 
found  upon  the  records  of  the  court  or  not.  Anterior  to  the  passage 
of  the  act  of  1705,  entitled  "  An  Act  for  taking  lands  in  execution 
for  payment  of  debts,"  1  DalLStat.  LaivsGl;  1  Smith  57,  no  direc- 
tion was  contained  in  any  act,  that  the  sheriff  should  acknowledge 
his  deed  in  court  or  elsewhere,  though  it  had  been  a  common  prac- 
tice to  do  so:  and  that  it  was  so,  would  seem  to  be  recognized  in 
that  act,  in  the  direction  therein  contained  to  "  give  the  buyer  a 
deed,  duly  executed  and  acknowledged  in  court,  for  what  is  sold, 
as  has  heretofore  been  used,  upon  the  sale  of  lands."  But  if  the 
acknowledgment  usually  made  by  a  sheriff  theretofore,  of  his  deed 
in  court,  upon  his  sale  of  land,  was  not  considered,  as  I  think  I  have 
shown  it  was  not,  a  judicial  act,  then  certainly  there  is  nothing  in 
this  last  act  making  it  so.  But  further,  it  seems  to  be  admitted  that 
the  practice  of  acknowledging  sheriffs'  deeds  in  court,  for  the  sale  of 
lands,  as  there  was  no  act  of  the  legislature  directing  it,  must  have 
commenced  out  of  courtesy  to  the  practice  which  obtained  under 
the  act  of  1683,  recited  above,  giving  a  form  for  private  deeds  con- 
veying lands,  and  directing  them  to  be  acknowledged  in  court  and 
registered.  But  surely  it  will  not  be  pretended,  that  an  acknow- 
ledgment made  in  court,  under  that  act,  of  a  private  deed, by  a  grant- 
or of  his  own  land,  could  be  construed  into  a  judicial  act,  even  by 
the  utmost  stretch  of  ingenuity  itself.  By  that  act,  no  power  what- 
ever is  bestowed  upon  the  court  over  the  acknowledging  of  the 
deeds  thereby  directed  to  be  acknowledged  in  court;  so  that  it  is 
utterly  impossible,  as  it  seems  to  me,  to  hold  that  acknowledgments 
made  under  it  were  judicial  acts,  when  the  court  had  no  power 
whatever  given  to  it  to  interfere  with  or  control  the  acknowledgment 
so  directed  to  be  made.  The  court  was  completely  passive  in  the 
matter,  excepting  as  to  giving  the  certificate  of  its  having  been  done 
in  court,  which  may  perhaps  be  regarded  as  the  act  of  the  court, 
but  certainly  not  as  one  of  a  judicial  character,  requiring  the  exer- 
cise of  any  discretion  or  judgment.  Seeing,  then,  that  the  practice 
of  acknowledging  sheriffs'  deeds  in  court  is  derived  from  the  practice 
that  obtained  previously,  in  regard  to  private  deeds,  under  the  act 
of  1683,  without  any  legislative  direction,  or  requisition  on  the 
subject,  it  is  difficult,  if  not  altogether  impossible,  to  make  the  ac- 
knowledgment of  a  sheriff's  deed  amount  to  more  in  its  nature  than 
that  of  a  private  deed  under  the  act  of  1683,  from  which  it  was  at 
first  borrowed.  Then,  it  being  thus  shown  that  the  nature  and  effect 
of  acknowledging  a  sheriff's  deed  in  court,  before  the  act  of  1705, 
could  not  be  deemed  a  judicial  act,  and  as  it  is  clear  that  that  act 
made  no  alteration  or  change  whatever  in  its  nature,  but  simply 
directed  it  to  be  done  "as  had  been  theretofore  used,"  it  must  still 
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be  considered  the  same,  and  nothing  more  than  it  was  before  the 
passage  of  that  act.  That  act,  in  this  respect,  is  clearly  directory 
only,  and  does  not  declare  the  deed  void  or  ineffectual,  unless  ac- 
knowledged in  court:  so  that  if  the  execution  of  the  deed  be  estab- 
lished, by  proof  made  according  to  the  rule  of  the  common  law,  and 
no  valid  objection  can  be  made  to  the  sale,  it  ought  to  be  considered 
valid  and  available;  and  especially  where  the  purchaser  at  sheriff's 
sale,  or  party  claiming  under  him,  is  in  the  possession  of  the  land, 
as  in  this  case:  and  the  sheriff  dead,  who  executed  the  deed,  so  that 
he  can  not  be  had  to  acknowledge  it  in  court.  But  further,  every 
subsequent  act  of  the  legislature,  relating  to  the  acknowledgment  of 
sheriffs'  deeds,  until  after  the  deed  in  question  was  executed,  goes  to 
show  very  clearly  that  the  acknowledgment,  though  directed  to  be 
made  in  court,  was  not  considered  a  judicial  act,  nor  as  requiring  the 
exercise  of  any  discretion  and  judgment  of  the  court  in  regard  to  it. 
Under  the  act  of  1705,  it  was  ever  considered  that  the  deed  of  the 
sheriff  was  thereby  directed  to  be  acknowledged  in  the  court,  from 
which  the  process  authorizing  the  sale  of  the  land  issued.  M'Cor- 
mick  v.  Mason,  1  Serg.  fy  JRawle  99,  101;  Thompson  v.  Phillips,  1 
Bald.  272.  And  that  is  the  court  also  to  which  the  sheriff, 
by  the  terms  of  the  process,  is  required  to  make  return  of  the  same, 
and  what  he  has  done  thereon.  This  is  so  even  in  testatum  exe- 
cutions. And  it  may  be  that  this  has  given  rise  to  a  notion  enter- 
tained by  some  of  the  profession,  and  also  by  some  judges,  that  the 
acknowledgment  of  the  deed  in  court  is  necessary  to  show  that  there 
has  been  a  confirmation  or  approval  of  the  sale  on  the  part  of  the 
court,  in  order  to  make  it  valid  and  effectual;  and,  therefore,  must 
be  held  to  be  a  judicial  act.  But  this  is  clearly  a  misapprehension, 
of  the  matter;  for  under  the  eleventh  section  of  the  act  of  the  13th 
of  April  1791,  3  Dull.  Laws  95;  3  Smith  31,  entitled  "An  Act 
to  establish  the  judical  courts  of  this  commonwealth,"  &c.,  the  she- 
riff, when  he  sells  land  by  virtue  of  a  testatum  execution,  is  autho- 
rized expressly  to  acknowledge  his  deed,  perfecting  the  sale,  in  the 
court  of  common  pleas  of  the  county  wherein  the  sale  is  made,  and 
the  land  lies,  and  yet,  until  the  passage  of  the  act  of  the  16th  of  June 
1836,  this  court,  in  which  the  deed  is  thus  directed  to  be  acknow- 
ledged, by  the  act  of  1 79 1 ,  never  had  any  power  over  the  sale  what- 
ever; it  could  neither  affirm  nor  set  it  aside,  but  was  authorized  by 
the  act  of  1791  barely  to  take  the  acknowledgment  of  the  deed,  and 
to  certify  it,  which  demonstrates  that  such  acknowledgment  could 
not  have  been  deemed  a  judicial  act,  as  is  alleged.  Before  the  act 
of  1836  came  into  operation,  the  court  alone,  from  which  the  testa- 
tum process  issued,  in  case  of  a  sale  of  land  being  irregularly  made 
under  it,  had  the  power  to  set  such  sale  aside,  so  that  the  deed  might 
have  been  acknowledged  in  the  court  of  the  county,  wherein  the  sale 
was  made,  which,  according  to  the  express  terms  of  the  act  of  1791, 
shall  be  as  valid  and  effectual,  as  if  acknowledged  in  the  court  of  the 
county  from  which  the  process  issued;  and  yet  this  latter  court 
x. — D* 


38  SUPREME  COURT  \_Sunbury 

[Bellas  v.  M'Carty.] 

might  have  set  the  sale  aside,  after  the  deed  had  been  acknowledged 
in  the  former;  which  shows  that  the  acknowledgment  of  the  deed 
could  not  be  considered  as  a  judicial  confirmation  of  the  sale.  It  can 
not  be  supposed  that  the  provision  of  the  act  of  1791  arose  from  any 
want  of  advertence  or  proper  apprehension  on  the  part  of  the  legisla- 
ture as  to  the  real  nature  and  design  of  the  acknowledgment,  because 
being,  as  the  legislature  rightly  considered  it,  and  intended  it  should 
be,  a  mere  authentication  of  the  execution  of  the  deed  by  the  she- 
riff, and  not  a  judicial  confirmation  of  the  sale,  further  than  it  was 
regular  and  duly  made,  it  was  authorized  to  be  done  in  the  county 
where  the  sale  was  made,  in  order  to  meet  the  convenience  of  the 
sheriff  and  save  expense  to  the  parties,  by  rendering  it  unnecessary 
for  him  to  go  to,  possibly,  the  extreme  end  of  the  state  for  the  pur- 
pose of  acknowledging  the  deed  in  the  court  whence  the  process 
issued.  It  would  also  seem  that,  whenever  the  legislature  deemed 
it  requisite  that  the  judicial  interposition  of  the  court  should  be  had 
for  the  purpose  of  perfecting  a  sheriff's  sale,  as  in  the  case  of  a  she- 
riff dying  or  going  out  of  office,  after  having  made  a  sale  of  land, 
but  without  having  executed  a  deed  to  the  purchaser,  they  have 
required  that  the  court,  from  tthich  the  process  issued,  upon  appli- 
cation, shall  examine  the  matter,  and  thereupon  make  an  order, 
authorizing  the  sheriff  for  the  time  to  make  a  deed  perfecting  the 
sale  of  his  predecessor,  which  order  when  made  shall  be  entered  on 
the  records  of  the  court.  Section  second  of  the  act  of  the  23d  of 
March  1764,  1  DalL  Laws  440;  1  Smith  263.  Thus  it  would 
appear,  when  they  intended  that  any  thing  should  be  entered  on 
the  records  of  the  court  in  regard  to  a  sheriff's  deed,  they  expressly 
directed  that  it  should  be  so,  in  order  to  render  it  available.  But  no 
entry  of  the  sheriff's  deed,  or  the  acknowledgment  of  it  by  the 
sheriff,  is  directed,  either  by  the  act  of  1700  or  1705,  to  be  made  on 
the  records  of  the  court.  So  it  would  seem  to  be  fairly  inferrible 
from  other  acts  on  the  subject  of  selling  lands  for  paying  the  debts 
of  the  owners  thereof,  that  if  the  legislature  had  intended  that 
every  sale,  made  by  a  sheriff,  of  land  taken  in  execution,  should 
be  approved  of  first  by  the  court,  before  it  should  be  considered 
valid,  they  would  have  said  so  in  express  terms;  for  they  did  so  in 
the  law  of  1693,  Miller's  Law,  Appendix  9,  entitled,  "  The  Law 
about  Testate  and  Intestates,"  by  enacting,  "  that  all  real  estates 
and  lands,  tenements  and  hereditaments,  and  all  personal  estates 
which^any  person  hath  in  this  province,  at  the  time  of  his  decease, 
shall  be  liable,  either  by  conveyance  or  bill  of  sale,  duly  executed 
by  the  lawful  executor  or  administrator  of  such  deceased,  and  ap- 
proved arid  acknowledged  in  open  court,  according  to  law,  or  by 
judgment  and  order  of  the  respective  courts  of  record,  upon  due 
procedure  therein  had,  to  be  seized  and  sold  for  payment  of  the 
decedent's  just  debts,  so  far  as  the  same  estate  shall  extend  in  due 
order  of  law."  But  again,  can  it  be  supposed  that  if  the  law  had 
been  such  in  1764,  when  the  legislature  acted  upon  this  subject,  as 
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that  a  sheriff's  sale  of  land,  taken  in  execution,  could  not  be  holden 
good  until  it  was  either  expressly  approved  by  the  court  from 
which  the  process  issued,  or  at  least  was  implied ly  so;  as  is  con- 
tended here,  it  must  be  by  an  acknowledgment  of  the  deed,  and  an 
entry  thereof  made  on  the  records  of  the  court,  that  they  would  not 
have  provided  also  for  the  case  of  a  sheriff's  dying  after  he  had 
made  a  sale  and  deed  perfecting  the  same,  but  without  having  ac- 
knowledged it  in  court,  by  authorizing  the  court  to  make  an  order, 
directing  the  sheriff  for  the  time  being  in  office,  to  execute  and 
acknowledge  a  new  deed;  but  this,  in  their  view  was  unnecessary, 
and  could  only  have  been  so  for  one  reason,  which  is,  that  a  deed 
made  by  a  sheriff,  who  died  or  went  out  of  office,  without  having 
acknowledged  it,  was  good  and  effectual  without  it.  Adams  v. 
Thomas,  6  Binn.  254;  Woods  v.  Lane,  2  Serg.  $•  Rawle  53.  And 
indeed  never  was  there  any  act  passed  authorizing  the  court  to 
make  an  order  of  any  kind  in  such  case,  until  1836,  when,  by  the 
act  of  the  16th  of  June  in  that  year,  the  courts,  perhaps,  would  seem 
to  have  that  authority  given  them.  This,  most  probably,  was 
thought  advisable  on  account  of  the  conflicting  opinions,  which 
seemed  to  be  growing  up  in  regard  to  the  necessity  or  expediency 
of  it.  Supposing  then  the  sale,  in  such  case,  to  have  been  regularly 
made,  before  the  act  of  1836,  under  judicial  process;  and  the  pur- 
chaser to  have  paid  the  purchase-money  to  the  sheriff,  which  he 
was  bound  to  do  immediately  upon  the  land  being  struck  down  to 
him,  Scott  v.  Greenough,  7  Serg.  fy  Raivle  199,  Negley  v.  Stewart, 
10  Serg.  Sf  Hawle2Ql,  and  the  sheriff  to  have  paid  it  over  to  the 
lien  creditors,  who  were  entitled  thereto,  and  after  having  executed 
a  deed  to  the  purchaser  of  the  land,  to  have  died  without  acknow- 
ledging it  in  court,  what  was  the  purchaser  to  do  for  want  of  his 
deed  riot  having  been  so  acknowledged?  Will  it  be  said,  or  can  it 
be,  that  under  the  then  existing  state  of  the  law,  he  could  not  have 
recovered  the  possession  of  the  land  from  the  defendant,  as  whose 
property  it  was  held?  notwithstanding  the  purchaser  had  paid  the 
purchase-money,  and  the  defendant  had  received  the  full  benefit 
of  it  in  the  payment  of  his  debts?  If  the  purchaser  could  not  have 
recovered  the  land,  it  is  very  clear  that  he  could  not  have  recovered 
back  his  money,  because  it  had  gone  into  the  pockets  of  those  who 
were  justly  entitled  to  receive  it.  Neither  could  he  have  proceeded 
so  as  to  have  the  land  sold  a  second  time,  because,  as  long  as  the 
first  sale  stood,  no  process  could  be  issued  authorizing  a  second; 
but  the  first  being  perfectly  regular,  the  court  could  not  interpose 
and  set  it  aside.  If  the  law  was  so,  the  situation  of  the  purchaser 
in  such  case,  must  be  most  deplorable  indeed.  He  was  induced, 
upon  the  faith  of  the  law  that  he  would  get  the  land,  to  part  with 
his  money,  but  it  seems  that  through  the  visitation  of  God,  in  re- 
moving the  sheriff  from  existence,  the  law  was  unable  to  do  this; 
and  hence,  without  any  default  whatever  upon  his  part,  he  is  so 
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fixed  that  he  can  neither  get  the  land  nor  his  money  back  again. 
He  is  placed  so,  that  he  can  neither  move  forwards  nor  backwards, 
up  nor  down.  It  is  almost  impossible  to  believe,  that  the  law  ever 
could  have  been  such  as  to  have  worked  such  flagrant  and  outrageous 
injustice.  But  even  if  it  be,  that  the  acknowledgment  by  the  sheriff  of 
his  deed  in  court,  were  only  required  in  order  to  show  at  all  times 
thereafter,  that  the  court  in  permitting  him  to  do  so,  had  approved  of 
the  sale,  and  therefore  it  was  to  be  regarded  as  valid,  why,  in  case  of 
the  sheriff's  death,  when  his  appearance  in  court  for  this  purpose  has 
become  impossible,  could  not  the  court  on  the  trial  of  the  ejectment, 
either  brought  by  the  purchaser  to  recover  the  possession  of  the  land, 
or  against  him,  if  he  has  peaceably  and  fairly  obtained  it,  examine 
into  the  regularity  of  the  sale,  and  after  having  heard  all  that  can 
be  adduced  for  and  against  it,  pronounce  it  either  good  or  bad, 
according  to  what  shall  have  been  shown?  Under  any  possible 
view,  as  it  appears  to  me,  that  can  be  taken  of  the  act  of  1705,  more 
than  this,  at  the  very  utmost  could  not  be  required;  but  clearly  the 
most  rational  construction  of  it  is,  that  it  is  directory  only,  so  far  as 
regards  the  acknowledgment  of  the  deed  by  the  sheriff,  and  the 
want  thereof  does  not  therefore  render  the  deed  ineffectual.  And 
such  was  the  view  which  the  conrt  took  of  it  in  Moorhead  v.  Pearce, 
2  Yeates  256,  where  the  deed  had  never  been  acknowledged  in 
court  by  the  sheriff,  but  the  execution  of  it  by  him  proved  on  the 
trial  of  the  cause,  by  one  of  the  subscribing  witnesses  thereto.  So 
in  Duncan  v.  Robeson,  2  Yeates  454,  a  deed  acknowledged  in  court 
by  the  sheriff,  as  such,  some  twenty-five  or  six  years  after  he  was 
out  of  office,  and  four  after  the  plaintiff,  who  claimed  under  it,  had 
commenced  his  action,  was  received  in  evidence,  on  the  ground 
that  the  acknowledgment  of  the  deed  was  sufficient  evidence  of  its 
execution,  and  nothing  more;  because  the  defendant  was  allowed 
to  show,  if  he  could,  that  the  sale  was  not  made  according  to  the 
requirements  of  the  law.  As  to  this,  the  court  said,  "  the  defendant 
is  at  liberty  to  go  into  every  objection  against  the  sale,  which  might 
have  been  made,  if  the  deed  was  now  offered  for  acknowledgment,  as 
in  common  cases."  See  also  Stroeble  v.  Smith,  8  Watts  280,  where 
the  act  of  1836,  which  is  much  more  particular  and  apparently  pre- 
remptory  in  its  direction  for  the  acknowledgment  of  sheriff's  deeds, 
was  held  to  be  directory  only  in  relation  thereto.  And  in  the  late  case 
of  Steever  v.  Rice,  3  Whart.  21,  it  was  held,  that  a  purchaser  of  a 
messuage  and  lot  of  ground,  situate  in  the  city  of  Philadelphia, 
sold  by  the  sheriff  to  him,  under  a  writ  of  levari  facias,  issued  upon 
a  judgment  obtained  in  a  scire  facias  on  a  mortgage,  wherein  the 
purchaser  was  the  mortgagee,  and  the  money  arising  from  the  sale 
coming  to  him,  acquired  such  a  right  and  interest  by  his  purchase 
in  the  property,  of  which  he  had  taken  the  possession,  without  even 
having  obtained  a  deed  from  the  sheriff,  as  would  enable  him  to 
defend  against  a  subsequent  purchaser,  who  had  got  a  deed  duly 
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acknowledged  in  court,  upon  a  sale  made  by  the  sheriff  of  the  same 
property  under  an  execution,  sued  out  upon  a  judgment,  at  (he  suit 
of  another  person  against  the  mortgagor.  This  was  certainly  going 
much  further  than  the  court  below  went  in  this  case,  for  it  was 
protecting  the  defendant  in  the  possession  of  his  purchase,  without 
his  having  any  deed  at  all;  but  here  the  defendant  had  a  deed 
founded  upon  a  sale,  to  which  no  objection  has  been  made.  That 
a  purchaser  at  sheriff's  sale,  of  land,  acquires  an  interest  thereby, 
before  he  obtains  a  deed  from  the  sheriff  for  it,  has  been  settled  and 
recognized  in  several  cases.  In  Morrison  v.  Wurtz,  7  Watts  437, 
it  was  ruled,  that  a  purchaser  at  sheriff 's  sale  of  land,  before  he 
obtained  a  deed  for  it  from  the  sheriff  acknowledged  in  court,  had 
an  inceptive  interest  therein  by  the  contract,  which  would  become 
bound  by  a  judgment  entered  against  him,  at  any  time  after  the 
land  was  struck  down  to  him.  And  in  Hartman  v.  Stohl,  2  Penn. 
Rep.  231-2,  this  principle  is  still  carried  further.  There  it  is  laid 
down  by  Mr  Justice  Rogers,  that  by  payment  of  a  large  portion, 
such,  for  instance,  as  three-fourths  of  the  purchase-money,  and  the 
delivery  of  the  possession,  the  sheriff's  vendee  of  land  acquires  an 
interest  therein,  which,  although  it  may  not  amount  to  a  legal  title, 
is  such  as  may  be  taken  in  execution  and  sold,  and  that  the  pur- 
chaser thereof  may  recover  the  possession  from  one  who  shows  no 
title.  - 

Then  as  to  the  manner  in  which  sheriffs  usually  acknowledged 
their  deeds  before  the  act  of  1836;  there  was  certainly  nothing 
therein  which  would  have  led  any  one  to  believe,  or  even  to  sus- 
pect, that  the  court,  in  giving  their  attention  to  the  sheriff  while  he 
acknowledged  his  deeds,  were  pronouncing  a  judgment,  approving 
and  confirming  the  sales  mentioned  therein.  In  the  courts  held  in 
and  for  the  city  and  county  of  Philadelphia,  from  the  time  of  the 
earliest  recollection  of  the  oldest  gentleman  of  the  bar  there,  the 
practice  of  the  sheriff,  until  the  act  of  1836  came  into  operation, 
was  to  appear  in  court,  with  all  the  deeds  in  his  hand,  which  he 
had  to  execute  for  sales  of  lands,  made  under  writs  returnable  to 
that  or  any  preceding  term,  and  even  in  the  midst  of  the  trial  of  a 
cause  by  a  jury,  or  other  business  going  on  in  the  court,  to  watch 
the  presiding  judge  of  the  court  until  he  caught  his  eye,  and  then 
to  raise  his  hand,  in  which  he  held  his  deeds,  repeating,  "  I  acknow- 
ledge the  deeds  which  I  now  hold  in  my  hand,"  or  other  words 
of  similar  import,  without  attempting  to  designate  them  by  any 
thing  whatever  contained  within  them;  and  then  hand  them  over 
immediately  to  the  clerk  of  the  court,  who  without  a  word  being 
uttered  by  the  court,  made  a  brief  memorandum  generally  of  the 
acknowledgment  from  which  he  was  enabled  afterwards,  when  he 
could  attend  to  it,  to  make  a  certificate  of  the  fact  at  the  foot,  or  on 
some  part  of  the  deed  itself,  under  his  hand  and  the  seal  of  the 
court,  pretty  much  in  the  form  of  those  previously  given.  And 
instances  have  occurred,  and  it  is  believed  not  a  few,  of  deeds  being 
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taken  from  the  clerk's  office,  after  being  acknowledged  in  the  man- 
ner mentioned,  without  any  such  certificate  being  entered  upon 
them,  or  entry  of  the  acknowledgment  made  on  the  records  of  the 
court,  or  registry  of  the  deed  itself.     Now  to  pronounce  such  a  pro- 
cedure a  solemn  adjudication  of  the  court,  approving  and  confirm- 
ing the  various  sales  mentioned  in  the  several  deeds  so  acknow- 
ledged, without  the  court's  knowing  or  being  informed  what  they 
were,  or  even  attempting  to  make  the  inquiry,  would  seem  to  be, 
as  it  appears  to  me,  any  thing  but  a  judicial  act  of  the  court.     In 
truth  it  seems  to  be  even  worse  than  mockery  to  call  it  so.     We 
have  cases,  however,  in  which  it  must  be  admitted,  that  the  ac- 
knowledgment of  the  deed  by  the  sheriff  in  open  court  has  been 
spoken  of  as  an  indispensable  requisite  or  judgment  of  the  court,  in 
order  to  give  the  deed  validity,  but  certainly  in  no  case  does  it 
appear  to  have  been  decided,  that  a  sheriff's  deed,  founded  upon  a 
sale  of  land  made  by  him  under  proper  authority,  and  in  due  con- 
formity to  every  requirement  of  the  law,  could  not  avail  the  pur- 
chaser or  give  him  title  to  the  land,  without  its  being  acknowledged 
in  court,  when  the  death  of  the  sheriff,  as  is  admitted  to  be  the  fact 
in  this  case,  has  rendered  this  impracticable.     The  reason  given 
by  Chief  Justice  M'Kean  in  Shrider's  Lessee  v.  Nargan,  1  Ball. 
68-9;  for  its  being  unnecessary  to   have  a  sheriff's  deed   "re- 
corded in  the  rolls'  office  according  to  the  act  of  assembly  of  1774," 
as  it  is  mentioned  in  the  book,  but  I  take  it  as  it  must  have  been 
meant,  "  in  the  office  of  the  county  for  recording  deods,  according 
to  the  act  of  1775."     It  was  there  objected  that  a  sheriff's  deed,  not 
recorded,  could  not  be  read  in  evidence.     "  Sed  non  a/locatur, 
because  it  was  (as  is  said)  acknowledged  in  court,  and  the  register- 
ing of  it  in  the  prothonotary's  office  (as  is  always  done)  is  a  suffi- 
cient recording  within  the  act."     It  was  also  ruled  in  that  case, 
that  every  deed  under  seal,  when  proved,  might  be  read  in  evidence. 
Surely  this  would  apply  to  a  sheriff's  deed  as  well  as  that  of  any 
other  person,  and  support  the  reading  of  the  sheriff's  deed  in  evi- 
dence, as  was  done  in  this  case,  in  the  court  below,  because  it  was 
proved  to  have  been  executed  by  the  sheriff  before  it  was  read  in 
evidence,  and  was  directly  pertinent  to  the  issue  in  this  cause,  which 
seems  to  be  a  qualification  that  ought  to  have  been  annexed  to  this 
broad  rule,  as  laid  down  by  the  court  in  that  case,  according  to 
what  is  said  in  the  cases  of  Peters  v.  Condron,  2  Serg.  <§•  Rawle  84, 
and  Faulkner  v.  Eddy,  1  Sinn.  188.     The  decision  of  the  court  on 
the  first  point  in  Shrider  v.  Nargan,  was  correct  enough,  that  is,  in 
admitting  the  sheriff's  deed  to  be  read  in  evidence,  though  it  was 
not  recorded  in  conformity  to  the  act  of  1775.     But  the  reason  as- 
signed for  it  was  clearly  erroneous.     The  reason  assigned  does  not 
meet,  what  would  appear  to  have  been  one  of  the  chief  objects 
which  the  legislature  had  in  view  in  passing  the  act  of  1775,  which 
was  that  of  causing  every  deed,  passing  or  affecting  the  title  to 
lands,  to  be  recorded  in  the  office,  established  within  the  county  for 
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the  recording  of  deeds,  where  the  lands  were  situated.  Now,  ad- 
mitting that  it  was  the  practice,  in  every  case  of  a  sheriff's  deed, 
for  the  sheriff  to  acknowledge  it  in  court,  and  for  the  prothonotary 
to  make  a  record  of  the  acknowledgment  and  a  registry  of  the  deed; 
still  before  the  passage  of  the  act  of  the  13th  of  April,  1791,  this 
could  only  be  done  in  the  court  of  the  county,  from  which  the  pro- 
cess authorizing  the  sale  issued.  So  that  there  could  arid  was  not 
any  record  made  of  the  acknowledgment  of  the  deed,  or  registry  of 
the  deed  itself,  in  the  county  where  the  lands  were  situate,  when 
sold  under  testatum  process,  which  was  frequently  the  case.  This, 
if  done  at  all,  could  only  be  done  legally  in  the  court  of  the  county 
from  which  the  testatum  process  issued.  Hence  it  was  evidently 
incorrect  to  say,  that  the  acknowledgment  of  a  sheriff's  deed, 
founded  upon  a  sale  of  land  made  under  testatum  process,  was  a 
sufficient  recording  within  the  act  of  1775:  it  can  not  be  likened  in 
any  respect  to  a  recording  of  the  deed  in  the  county  where  the  land 
lies.  The  reason  therefore  assigned  by  the  court,  for  their  decision 
on  the  first  point  in  Shrider  v.  Nargan,  may  be  regarded  as  given 
hastily,  and  looked  on  as  a  slip  in  the  hurry  of  business,  as  Chief 
Justice  Tilghman  said,  in  2  Serg.  8?  Rawle  S3,  their  decision  on  the 
second  point  has  been  considered.  The  decision  itself,  however, 
was  riglit  enough,  but  the  reason  given  in  support  of  it  is  wrong. 
The  court,  as  it  appears  to  mo,  ought  to  have  said,  that  the  deed 
being  a  sheriff's  deed,  conveying  land,  regularly  taken  in  execution 
and  sold  by  him,  did  not  come  within  either  the  letter  or  spirit  of 
the  recording  act  of  1775,  or  of  any  other  recording  act.  It  being 
a  sale  founded  upon  a  judgment  had  in  a  court  of  record,  and  made 
publicly  by  an  officer  of  the  law  under  and  by  virtue  of  judicial 
process,  sued  out  and  directed  to  him  for  that  purpose,  it  was  deemed 
by  the  legislature  unnecessary  to  require  that  it  should  be  recorded 
in  the  office  for  recording  deeds  in  the  county  where  the  land  lay, 
wilhin  six  months  after  the  execution  thereof,  or  within  any  other 
period,  otherwise  the  deed  should  "  be  adjudged  fraudulent  and 
void  as  against  any  subsequent  purchaser  or  mortgagee,  for  valua- 
ble consideration,"  which  are  the  words  of  the  recording  act.  It 
will  scarcely  be  denied,  I  think,  that  previously  to  the  act  of  the 
first  of  April,  1823,  every  person  would  have  been  bound,  at  his 
peril,  to  have  taken  notice  of  a  seizure  of  land  under  a  testatum 
fieri  facias,  and  condemnation  of  it  to  sale,  as  also  of  a  subsequent 
sale  thereof  under  a  testatum  venditioni  exponas,  though  no  entry 
should  have  been  made  of  such  testatum  fieri  facias  on  the  records 
of  the  court,  in  which  the  land  was  situate,  nor  deed  acknowledged 
by  the  sheriff  therein,  within  six  months  after  the  return  day  of 
the  writ  of  venditioni  exponas,  under  which  the  sale  was  made,  in 
imitation  of  the  six  months  allowed  for  recording  of  private  deeds 
under  the  recording  act  of  1775.  Indeed  it  frequently  happened 
after  the  passage  of  the  act  of  the  20lh  of  March,  1799,  enabling  the 
justices  of  the  supreme  court  to  hold  circuit  courts  in  the  several 
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counties  of  the  state,  as  often  as  causes  should  be  removed  into  the 
same,  and  be  at  issue,  that  deeds  of  sheriffs'  grounded  upon  sales 
made  under  testatum  process  from  the  supreme  court  or  some  of 
the  circuit  courts,  were  not  acknowledged  for  a  year  or  two,  or  even 
longer  in  some  instances  after  the  sales,  on  account  of  no  circuit 
court  being  held  in  the  county  where  the  lands  lay,  in  which  the 
sheriff',  by  the  express  terms  of  that  act,  was  authorized  to  acknow- 
ledge his  deeds  executed  upon  such  sales;  yet  no  man  ever  supposed 
that,  during  such  interim,  if  any  person  purchased  the  land  of  the 
defendant  in  the  execution,  though  bona  fide,  for  a  valuable  con- 
sideration, and  without  actual  notice  of  the  sheriff's  seizure  and 
sale,  he  could  hold  it  against  the  purchaser  at  the  sheriff's  sale. 
Judicial  sales  are  not  only  founded  upon  the  judgments  and  decrees 
of  courts  of  record,  of  which  every  one  is  bound  to  take  notice,  but 
made  publicly  in  pursuance  of  process  issued  thereon,  after  actual 
notice  given  to  the  party,  as  whose  estate  the  land  is  about  to  be 
sold,  and  to  the  public,  by  advertising  them  in  the  newspapers  pub- 
lished within  the  county,  and  by  means  of  handbills  set  up  in  differ- 
ent parts  thereof,  some  three  weeks  previously,  of  the  time  and 
place,  when  and  where  the  sale  shall  be  made.  Public  conveni- 
ence, as  also  public  policy,  therefore  requires,  that  all  shall  be  held 
bound  to  take  notice  of  judicial  sales  or  transfers  of  real  estate. 
Such  also  is  the  law  as  to  personal  estate,  so  that  there  need  be  no 
actual  and  visible  change  in  regard  to  the  possession  of  it,  corres- 
ponding to  the  transfer  made  thereof  by  the  sale,  as  there  must  be 
when  private  sales  are  made  of  it.  Accordingly  in  Myers  v.  Har- 
vey, 2  Penn.  Rep.  478,  it  was  held  that  the  purchaser  of  personal 
property  at  sheriff's  sale,  was  protected  in  his  right,  which  he 
thereby  acquired  to  the  same,  against  the  claims  of  the  creditors  of 
the  debtor  against  it  while  it  remained  in  the  possession  of  the 
debtor  under  a  lease  from  the  purchaser.  So  for  the  same  reason 
lands  taken  in  execution  and  delivered  to  a  judgment  creditor,  upon 
a  writ  of  liberari  facias,  in  satisfaction  of  his  judgment,  is  such  a 
transfer  of  the  right  to  the  possession  thereof,  as  every  one  is  bound 
to  notice;  and  should  any  person  subsequently  buy  the  land  of  the 
defendant  in  the  judgment,  he  will  be  affected  with  notice,  whether 
he  had  actual  notice  of  the  previous  transfer  under  the  judicial  pro- 
cess or  not.  So  every  one  is  bound  to  take  notice  of  the  assign- 
ment, which  an  insolvent  debtor  is  required  by  law,  to  make  of  his 
property  and  effects,  before  he  can  obtain  the  relief  that  is  provided 
for  him  in  such  case.  Accordingly  in  Ruby  v.  Glenn,  5  Watts  77,  it 
was  held,  that  the  recording  acts  did  not  apply  to  such  assignments; 
and  that  a  sale  therefore,  by  the  insolvent  after  he  obtained  his  dis- 
charge, of  lands  lying  in  a  county  distant  from  that  in  which  he  got 
his  discharge,  was  invalid,  though  the  purchaser  bona  fide  paid  a 
valuable  consideration  therefor,  without  any  actual  notice  of  the 
discharge  or  of  the  assignment.  And  previously  in  the  case  of 
Wickersham  v.  Nicholson,  14  Serg.  fy  Rawle.  118,  it  was  held  that 
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the  property  of  an  insolvent  debtor  passed  to  his  trustee  immediately 
on  his  assignment,  and  that  all  the  world  was  bound  to  take  notice 
of  it;  and  that  on  payment,  therefore,  to  the  insolvent  afterwards, 
of  a  debt  owing  to  him,  which  was  embraced  in  the  assignment,  by 
one  who  had  no  notice  in  fact  of  his  creditor's  discharge  under  the 
insolvent  laws,  was  not  good.  So  the  real  estate  of  an  intestate 
may  be  passed  by  a  decree  of  the  orphans'  court  of  the  county  in 
which  it  lies,  to  one  of  the  heirs,  when  it  can  not  be  divided  among 
them,  without  impairing  the  value  thereof,  though  there  be  any 
number  of  them  interested  in  it  as  owners  by  descent.  The  transfer 
is  effected  by  a  decree  of  the  court,  founded  upon  a  proceeding  had 
therein,  of  which  every  body  is  presumed  to  be  conusant:  and 
hence  should  any  person  thereafter  purchase  of  one  or  more  of  the 
heirs,  whose  interests  in  the  estate  have  been  so  transferred,  he  will 
be  affected  with  notice,  though  in  point  of  fact  he  had  none.  Or 
where  no  one  or  more  of  the  heirs  will  agree  to  take  the  estate  at 
the  appraisement  made  thereof,  under  the  writ  awarded  by  the 
court  for  that  purchase,  the  court  may,  at  the  instance  of  any  one 
of  the  heirs,  make  an  order  directing  the  administrators  of  the  intes- 
tate to  sell  the  estate  by  auction,  after  public  notice  given  of  the 
time  and  place  appointed  for  that  purpose;  which  when  done  the 
purchaser  receives  a  deed  of  conveyance  from  the  administrators, 
and  thus  becomes  invested  with  the  title  to  the  estate,  without  the 
deed's  being  acknowledged  in  court;  and  of  such  sale  everyone 
will  be  held  bound  to  take  notice,  without  any  registry  or  record  of 
the  deed  being  made,  because  it  is  made  under  and  in  pursuance  of 
a  decree  of  the  court.  These  cases  all  go  to  show  most  clearly  the 
total  insufficiency,  as  also  inaptitude  of  the  reason  given  by  Chief 
Justice  M'Kean  in  Shrider  v.  Nargan,  for  its  being  unnecessary  to 
have  a  sheriff's  deed  recorded  in  the  recorder's  office,  established 
for  recording  deeds;  and  that  the  registry  of  such  deed,  in  order  to 
render  it  valid  or  effectual,  could  never  have  been  considered  neces- 
sary by  the  legislature.  And  under  this  conviction,  resting  at  all 
times  upon  their  minds,  no  act  was  ever  passed  requiring  it  either 
expressly  or  impliedly  to  be  done;  or  declaring  if  it  were  not,,  that 
the  sale  or  the  deed  should  be  void  in  any  case  whatever.  The 
direction  given  in  the  act  of  1705,  for  the  acknowledgment  of  the 
deed,  is  the  only  thing,  from  which  it  is  attempted  to  draw  any 
conclusion  of  the  kind;  but  I  conceive,  I  have  shown,  that  the  act 
in  that  particular,  is  at  most  only  to  be  considered  as  directory,  and 
not  as  avoiding  or  rendering  either  the  sale  or  the  deed  ineffectual 
for  want  of  the  acknowledgment.  And  again  from  the  various  acts 
of  the  legislature  on  the  subject,  that  it  never  was  designed  that 
the  acknowledgment  itself  should  be  considered  a  judicial  act.  But 
if  the  acknowledgment,  in  court,  of  a  sheriff's  deed  be  held  indis- 
pensably necessary  to  entitle  it  to  be<read  in  evidence,  and  that  such 
acknowledgment  can  only  be  made  to  appear  by  a  record  thereof, 
x. — E 
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made  in  the  court  in  which  it  has  been  acknowledged,  then,  I  would 
ask,  is  it  not  practicable  to  have  all  this  supplied?  Yet  in  the  present 
case,  under  the  provisions  contained  in  the  act  of  the  16th  of  June, 
1836,  entitled,  "An  act  relating.to  executors,"  the  only  formidable 
objection  to  this  being  done,  seems  to  arise  from  this  act  being  en- 
tirely prospective  in  its  terms,  and  therefore  not  applicable  to  cases 
which  occurred  before  its  passage,  as  this  case  did.  The  102d  sec- 
tion of  the  act,  Pamph.  L.  780,  provides  for  the  case  of  a  sheriff's 
dying  after  ho  has  made  a  sale  of  land,  without  having  executed  and 
acknowledged  a  deed  therefor,  by  authorizing  the  supreme  court, 
or  the  court  in  which  the  judgment  was  obtained,  under  which  the 
sale  was  effected,  upon  the  petition  of  the  plaintiff  in  such  judg- 
ment, or  the  purchaser  of  the  land,  to  make  an  order  to  be  entered 
upon  their  records,  directing  the  sheriff  for  the  time  being,  to  exe- 
cute a  deed.  But  seeing  the  sale  in  this  case  was  made  before  the 
passage  of  this  act,  I  confess,  that  I  am  inclined  to  believe,  that  it 
can  not  be  brought  within  its  provision.  If  the  language  of  the  act 
were  such,  as  to  include  and  provide  for  cases  happening  before 
as  well  as  after  its  passage,  I  do  not  consider  that  the  length  of 
time,  which  has  elapsed  here,  since  the  sheriff  made  the  sale  and 
executed  the  deed,  would  be  any  objection  whatever  to  the  want  of 
the  record  of  the  acknowledgment  being  supplied  now.  In  M'Cor- 
mack  v.  Meason,  it  was  done  before  the  second  trial  came  on,  under 
the  venire  facias  de  novo,  which  was  awarded  by  this  court,  upon 
their  reversal  of  the  judgment  rendered  on  the  first  trial  of  the  cause 
in  the  court  below,  which  was  twenty-six  or  seven  years  after  the 
deed  had  been  executed  by  the  sheriff;  and  the  defect  being  thus 
supplied,  the  defendant  succeeded  again  on  the  second  trial  in  ob- 
taining a  verdict  and  judgment  in  his  favor,  which  terminated  the 
contest.  And  in  Duncan  v.  Robeson,  2  Yeates  454,  the  acknow- 
ledgment of  the  deed  was  wanting  until  the  eve  of  the  coming  on 
of  the  trial  of  the  cause,  when  it  was  supplied  by  getting  the  person, 
who  had  been  sheriff  when  he  executed  the  deed,  to  come  into  court 
and  acknowledge  it,  upwards  of  twenty-seven  years  after  it  had 
been  executed.  As  long  as  the  person  who  had  been  sheriff,  when 
he  executed  the  deed,  was  in  being,  it  was  well  enough  to  have  the 
deed  acknowledged  by  him  in  court,  but  where  his  death  has  ren- 
dered that  impracticable,  proof  made  according  to  the  rule  of  the 
common  law,  of  the  execution  of  the  deed  by  him,  as  sheriff,  when 
he  was  fully  authorized  to  do  so,  ought  to  be  considered  sufficient, 
as  I  think  I  have  already  shown,  to  enable  the  party  claiming  under 
it  to  read  it  in  evidence. 

The  next  point  passed  on  by  the  opinion  of  the  court,  in  this 
case,  from  which  I  must  beg  leave  to  differ  is,  that  Mr  Bellas,  the 
plaintiff,  is  to  be  regarded,  from  the  evidence,  as  a  bona  fide  pur- 
chaser, for  a  valuable  consideration  without  notice.  In  the  first 
place,  it  is  sufficient  to  observe  that  I  have  shown  most  clearly,  that 
all  the  world  is  bound  to  take  notice  of  a  sheriff's  sale,  and  that 
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consequently  Mr  Bellas,  being  thus  affected  with  notice,  can  not  be 
considered  such  a  purchaser. 

But  in  the  next  place,  even  if  it  were  otherwise,  he  could  only, 
according  to  the  principle  settled  in  regard  to  this  point  by  this 
court,  in  Youst  v.  Martin,  3  Serg~.  4*  Raiole  423,  claim  the  land  in 
question  as  a  security  for  what  he  has  actually  paid  of  the  con- 
sideration money  mentioned  in  the  deed  made  to  him:  300  dollars 
is  the  consideration  mentioned  therein,  and  it  was  agreed  in  writ- 
ing, that  this  sum  should  be  all  paid,  provided  Mr  Bellas  should  be 
able  to  hold  the  land  under  his  purchase;  50  only  of  it,  however, 
have  been  paid.  Thus  it  appears  by  the  written  agreement  of  the 
parties,  that  only  one-sixth  part  of  the  consideration  money,  men- 
tioned in  the  deed,  was  paid;  but  it  is  said  that  the  50  dollars, 
which  were  paid  by  Mr  Bellas,  before  it  is  shown  that  he  had 
actual  notice  of  the  sheriff's  sale,  under  which  the  defendants  claim, 
was  in  fact  all  the  consideration  money  that  was  to  be  paid  abso- 
lutely; and  that  the  remaining  250  dollars  of  the  300  mentioned  as 
the  consideration  in  the  deed  of  conveyance,  were  only  to  be  paid 
on  a  future  contingency;  but  then  that  contingency  must  be  re- 
garded as  the  first  and  great  object  of  the  purchase  by  Mr  Bellas, 
which  is,  that  he  should  forever  continue  to  hold  the  land  under 
the  conveyance  made  of  it  to  him.  And  if  he  did,  can  it  be  denied 
that  the  remaining  250  dollars  were  not  only  a  part,  but  almost  the 
whole  and  only  consideration  that  he  was  to  pay  for  what  he 
wished  to  obtain.  And  certainly  nothing  can  be  clearer  than  that 
the  party,  George  Derk,  of  whom  Mr  Bellas  purchased  by  means  of 
his  agent,  Christian  Bower,  would  not  have  sold  or  parted  with 
his  right  absolutely  for  the  50  dollars  without  more.  And  I  must 
say  further,  that  it  does  seem  to  me  unaccountable  that  he  should 
have  agreed  to  sell  his  right  even  for  300  dollars,  when  he  had 
George  Dunkelberger,  a  responsible  man,  bound  to  pay  him  nearly 
800  dollars  for  it  beyond  100  received.  It  is  said  Derk  found  him- 
self unable  to  make  to  Dunkelberger  a  title,  such  as  he  had  agreed 
to  make  for  the  land,  and  therefore  could  not  enforce  the  execution 
of  the  agreement  against  Dunkelberger;  but  it  would  seem  from 
the  evidence  to  have  been  otherwise.  The  legal  title  to  the  land 
then  was  in  Col.  Johnson,  or  his  heirs,  from  whom  Derk  derived 
his  claim  to  it,  and  who,  it  seems,  were  willing  to  make  the  tide  to 
Derk  or  any  other,  who  could  show  himself  entitled  to  it,  as  ihe 
assignee  of  Abraham  Cherry,  to  whom  Col.  Johnson,  by  his  writ- 
ten agreement,  had  agreed  to  convey  the  land  upon  being  paid  the 
consideration  money  therein  mentioned.  And  it  is  certain  that  the 
representatives  of  Col.  Johnson  did  convey  the  land  afterwards, 
upon  being  applied  to  to  do  so,  and  receiving  81  dollars,  which 
they  claimed  as  a  balance  of  the  purchase-money  coming  from 
Abraham  Cherry  upon  his  agreement  for  the  purchase  of  the  land. 
It  is  not  easy,  therefore,  to  say  why  Derk  sold  the  land  to  Mr  Bel- 
las upon  the  terms  that  he  did,  unless  the  sheriff's  sale  of  the  land, 
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under  which  the  defendants  claim  it,  is  brought  into  view.  Be  that, 
however,  as  it  may,  Mr  Bellas  could  not  be  considered,  according 
to  the  English  doctrine,  a  purchaser  bonafide  for  a  valuable  con- 
sideration without  notice,  unless  he  had  received  a  deed  of  convey- 
ance for  the  land,  and  paid  the  whole  of  the  consideration  money 
mentioned  therein,  before  he  received  notice  of  the  claim  adverse 
to  his  purchase.  This  rule  appears  to  be  established  fully  by  the 
following  cases,  which  show,  also,  that  an  execution  and  delivery 
of  the  deed  of  conveyance  to  the  purchaser,  and  security  given  by 
him  for  the  payment  of  the  purchase-money,  will  not  constitute 
here  such  a  purchaser;  nothing  short  of  an  actual  payment  of  the 
whole  of  it  will  answer  this  purpose.  Tourville  v.  Naish,  3  P. 
Wms.  307;  Story  v.  Lord  Windsor,  2  Atk.  630;  Hardingham  v. 
Nicholson,  3  Jltk.  304;  Moore  v.  Mayhone,  1  Ch.  Ca.  34:  2  Freem. 
175,  pi.  235;  Jones  v.  Stanley,  2  Eq.  Ca.  <ftb.  685,  pi.  9;  Hoover 
v.  Donnelly,  3  Hen.  #  Mund.  316;  Wigg  v.  Wigg,  1  Jitk.  284; 
Wilcox  v.  Gallaway,  1  Wash.  Rep.  41.  Sug.  on  Vend.  274,  where 
the  rule  on  this  subject  is  laid  down  as  above,  and  the  cases  re- 
ferred to  which  go  to  support  it  fully.  It  is  true,  however,  that  in 
England,  inadequacy  of  price  has  been  ruled  to  be  no  objection  to 
a  purchaser  without  notice,  being  considered  bona  fide,  unless  the 
consideration  be  such  as  would  be  deemed  fraudulent  under  the 
statute  of  27  Eliz>;  because,  say  the  chancellors,  it  would  be  turn- 
ing a  purchase  into  a  security,  which  is  not  warranted  by  any  de- 
cree to  be  found.  Bullock  v.  Sadlier,  Jlmb.  766;  Basset  v.  Nas- 
worthy,jFmcA.  Rep.  103,cited  Jlmb.  766;  Mildrnay  v.  Mildmay,cited 
»flmb.  767.  But  in  this  respect  we  have  departed  from  the  chancery 
rule  in  England,  and  adopted  a  different  one,  as  settled  first  in 
Youst  v.  Martin,  3  Serg.  $•  Raivle  423,  and  followed  since  that  in 
subsequent  cases.  This  court  there,  after  reviewing  the  English 
cases,  held  that  a  subsequent  purchaser,  who  had  paid  a  portion  of 
the  purchase-money  before  notice  of  the  plaintiff's  claim,  was  en- 
titled to  hold  the  land  as  a  security  for  the  repayment  of  the  money 
so  paid  by  him  on  the  purchase  of  the  land.  The  justice  and  equity 
of  this  principle  is  so  obvious,  that  it  appears  to  me  it  cannot  be 
objected  to  on  any  rational  ground;  and  it  is  somewhat  surprising 
that  it  was  not  at  first  adopted  by  the  courts  of  chancery  in  Eng- 
land, which  would  seem  to  be  the  chief,  if  not  the  only  reason 
why  it  was  not  acted  upon  afterwards.  Bullock  v.  Sadlier,  lAmb 
766.  If  the  operation  of  this  rule,  as  established  in  Pennsylvania, 
were  to  be  held  to  be  evaded  by  such  an  agreement  for  the  pur- 
chase of  the  land,  and  the  payment  of  so  small  a  portion  of  the  con- 
sideration money  mentioned  in  the  deed,  as  was  made  and  paid  in 
this  case,  it  would  tend  greatly  to  encourage  speculations,  often- 
times of  a  very  unfair  and  fraudulent  character,  in  buying  and  sell- 
ing lands.  Because  no  man  who  has  a  defective,  or  perhaps  no 
title  at  all  to  land,  though  he  may  think  his  title  is  good,  and  be 
willing  to  warrant  it  as  such,  for  a  certain  price  to  be  paid  by  in- 
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stalments,  at  subsequent  and  different  periods,  will  object  to  selling 
and  conveying  it,  it'  he  can  be  assured  that  his  price  will  be  paid 
him  at  such  subsequent  periods,  notwithstanding  it  should  be  upon 
condition  that  the  purchaser  continues  to  hold  the  land.  But  if  the 
vendor  in  such  case  entertains  any  doubt  of  the  goodness  of  his 
title,  hte  would  of  course  be  particularly  solicitous  to  adopt  that 
mode  of  selling  it,  as  it  would  tend  to  improve,  if  not  make  his  title 
perfect,  and  therefore  enhance  the  price  which  he  might  obtain  for 
it;  indeed  it  is  manifest,  that  by  such  a  manoetivre,  he  would  be 
likely  to  obtain  a  much  larger  price  than  he  could  do  by  stipulating 
for  whatever  sum  it  was  agreed  should  be  paid,  that  it  should  be 
paid  absolutely,  though  it  be  made  payable  in  instalments.  And 
as  to  the  purchaser,  it  is  also  equally  obvious,  that  he  would  be 
more  likely  to  obtain  his  object  by  making  his  contract  in  that  way; 
because  if  he  be  ignorant  of  what  does  exist  against  the  title  he  is 
about  to  buy,  which  will  be  removed  by  his  purchasing  without 
notice  in  fact  of  it,  it  is  securing  to  him  at  once,  by  the  payment  of 
a  very  small  sum  of  money,  not  more  than  one-sixth  part  of  the 
price,  the  object  of  his  purchase  forever.  But  supposing  him  to  be 
conusant  of  the  defect,  the  stipulation  cannot  operate  against,  but 
may  operate  in  his  favour,  and  therefore  he  will  not  object  to  it. 
Such  a  device,  I  apprehend,  would  not  be  permitted  to  avail  even 
in  England,  according  to  the  rule  established  there,  because  the 
money  to  be  paid  conditionally  cannot  be  considered  any  thing  else 
than  part  of  the  purchase  or  consideration  money,  and  without 
payment  of  the  whole  of  that  before  notice,  the  purchaser  will  be 
affected  with  notice  in  the  same  manner  as  if  he  had  paid  no  part 
of  it  whatever.  But  here  such  a  contrivance  cannot  be  counte- 
nanced,without  a  most  palpable  subversion  of  the  rule  as  laid  down 
and  established  in  Youst  v.  Martin.  Agreeably  to  that  rule,  the  most 
that  the  plaintiff  here  could  claim,  would  be  to  recover  the  land 
only  as  a  security  for  being  reimbursed  the  50  dollars,  with  interest 
thereon  from  the  time  he  paid  it. 

I  concur  fully  in  the  opinion  expressed  by  the  court,  provided 
Mr  Bellas  could  be  considered  a  purchaser  without  notice,  that  the 
mere  circumstance  of  his  having  bought  an  equitable  claim  or  title 
to  the  land,  would  not  preclude  him  from  claiming  the  benefit  of 
the  rule,  because  an  equitable  estate  comes  within  the  language 
and  design  of  the  recording  acts,  as  fully  as  a  legal  estate.  The  in- 
jury to  the  purchaser  might  be  the  same  in  either  case,  if  he  were 
to  lose  the  object  of  his  purchase.  Equitable  estates  are  embraced 
by  the  statute  against  frauds  and  perjuries;  and  are  as  much  the 
subjects  of  transfer  as  legal  estates,  and  therefore  the  purchasers  of 
them  are  entitled  to  the  same  rule  of  protection;  unless  where  it 
appears  on  the  face  of  the  title  to  the  equitable  estate,  that  there  is  a 
legal  title  to  which  it  may  be  subservient,  as  would  seem  to  have 
been  the  case  here  in  regard  to  the  legal  title,  which  was  invested 
in  the  heirs  of  Col.  Francis  Johnson,  when  the  plaintiff*  purchased 
x. — E* 
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the  equitable  interest  derived  from  that  source,  by  means  of  an 
agreement  made  with  Col.  Johnson,  in  his  lifetime,  by  Abraham 
Cherry,  for  the  purchase  of  the  legal  estate  in  the  land.  In  equity, 
the  court  will  consider  an  equitable  purchase  as  a  legal  purchase. 
Nosworthy's  case,  cited  in  Bullock  v.  Sadlier,  Jlrnb.  767.  And  so 
it  has  been  ruled,  that  although  a  purchaser  has  notice  of  an-  equita- 
ble claim,  by  which  his  conscience  is  affected,  yet  a  person  purchas- 
ing of  him  bonafide,  and  without  notice  of  the  right,  will  not  be 
bound  by  it.  Ferrars  v.  Cherry,  2  Fern.;  Merlins  v.  Joliffe,  Jlmb. 
313;  Demerest  v.  Wincoop,  3  Johns.  Ch.  Rep.  147;  Sugd.  Vend. 
274;  so  on  the  other  hand,  a  person  with  notice  of  an  equitable 
claim,  may  safely  buy  of  a  person  who  purchased  bona  fide  and 
without  notice  of  it.  Harrison  v.  Forth,  Pre.  Chan.  51;  1  Eq.  Ca. 
Mr.  331, pi.  6;  Brondling  v.  Ord,  1  Jitk.  571;  Sweet  v.  Southcote, 
2  Bro.  C.  C.  66;  Dick.  671;  Louther  v.  Carlton,  2  rftk.  242; 
Andrew  v.  Wrigley,  4  Bro.  C.  C.  125,  136;  because,  if  a  different 
rule  were  to  prevail,  such  purchaser,  though  his  right  be  good, 
might  not  be  able  to  sell  the  estate. 

I  have  only  to  add  now  in  conclusion,  if  it  be  that  a  balance  of 
the  purchase-money,  which  Abraham  Cherry  agreed  to  pay  Col. 
Johnson,  in  his  lifetime,  for  the  land,  still  remained  unpaid  at  the 
time  the  plaintiff  purchased;  and  was  paid  afterwards  by  M'Carty, 
one  of  the  defendants,  who,  in  consideration  thereof,  obtained  an 
investiture  of  the  legal  title,  the  plaintiff  under  no  circumstances 
can  recover  the  land  until  he  pays  this  balance,  whatever  it  may  be. 
Eighty-one  dollars  appears  to  be  the  sum,  which  M'Carty  paid,  that 
was  claimed  as  such  balance;  if  this  be  correct,  then  Mr  Bellas 
would  have  to  pay  this  sum,  with  interest  thereon,  from  the  time 
it  was  paid  by  Mr  M'Carty.  Both  plaintiff  and  defendant  bought 
subject  to  this  balance,  if  it  was  really  due;  and  therefore  neither 
can  claim  to  hold  the  land  without  paying  it,  if  he  has  not  already 
done  so. 

HUSTON,  J.  dissented  also  on  the  same  grounds. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Castle  against  Reynolds. 

A  judgment  note  for  a  partnership  debt,  given  by  a  surviving  partner,  in  the 
name  of  the  firm,  viz:  "  D.  Reynolds  &  Co.,  D.  Reynolds  being  then  deceased, 
is  void  as  a  judgment,  not  only  against  the  estate  of  the  deceased,  but  also  as 
against  the  surviving  partner  who  gave  it. 

Quaere?  What  would  have  been  the  effect,  as  to  the  survivor,  of  an  averment 
that  he,  by  the  name  of  D.  Reynolds  &  Co.,  had  signed  the  note. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

Edward  H.  Castle  against  David  Reynolds  &  Co.  John  Brink 
and  David  Reynolds  were  partners  in  a  contract  with  the  Lehigh 
Coal  and  Navigation  Company,  for  making  a  railroad.  The  plain- 
tiff, Edward  H.  Castle,  was  a  creditor  of  the  partners,  and  after  the 
death  of  David  Reynolds,  he  had  a  settlement  with  Brink,  the  sur- 
viving partner,  in  which  a  balance  of  365  dollars  43  cents  was 
found  to  be  due  to  the  said  Castle,  and  for  which  Brink  gave  him 
a  note,  with  a  warrant  of  attorney,  to  confess  judgment  against 
them,  signed  "  David  Reynolds  &  Co."  Upon  this  a  judgment  was 
confessed,  and  a.  fieri  facias  and  attachment  issued  against  David 
Reynolds  &  Co.,  which  was  levied  upon  debts  due  to  the  firm  by  the 
Lehigh  Coal  and  Navigation  Company.  The  Messrs.  Shoemaker, 
who  claimed  the  fund  in  the  hands  of  the  Lehigh  Coal  and  Naviga- 
tion Company,  came  into  court,  and  moved  to  set  aside  the  execu- 
tion on  the  ground  of  the  irregularity,  David  Reynolds  being  dead 
when  the  judgment  was  entered  and  execution  issued. 

Jessup,  President. — "  The  whole  proceedings  are  too  irregular 
to  be  sustained,  and  if  the  rule  asked  for  setting  aside  the  judgment, 
as  well  as  the  proceedings  thereon,  the  court  would  feel  bound  to 
do  it.  The  applicants  for  the  rule,  however,  say  that  as  their  in- 
terests are  only  affected  by  the  execution,  they  have  no  disposition 
to  disturb  the  judgment.  That  an  execution  issued  after  the  death 
of  the  defendant  is  irregular,  appears  to  the  court  perfectly  mani- 
fest, and  the  fact  that  the  judgment  was  entered  after  the  death 
does  not  aid  the  execution. 

"  The  rule  for  setting  aside  this  execution  is  therefore  made  ab- 
solute." 

Woodward,  for  plaintiff  in  error,  cited  3  Garth.  Rep.  404. 
Butler,  for  defendant  in  error,  whom  the  Court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 
HUSTON,  J. — There  can  be  no  doubt  on  this  case,  from  the  whole 
of  which,  as  well  as  the  agreement  of  the  counsel  here,  it  appears 
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that  David  Reynolds  and  John  Brink  were  partners  in  making 
a  railroad;  David  Reynolds  died;  after  this  Brink  settled  with  the 
plaintiff,  and  gave  the  note  in  question,  signed  David  Reynolds  & 
Co.,  and  a  power  to  enter  judgment.  This  was  entered,  and  exe- 
cution issued,  and,  under  a  late  act  of  assembly,  an  attachment,  on 
which  money  due  Reynolds  and  Brink,  from  the  company,  for 
which  they  were  making  the  road,  was  attached. 

Now,  it  is  not  necessary  to  state,  that  after  the  death  of  David 
Reynolds,  none  but  his  executor  or  administrators,  or  surviving 
partner,  acting  as  such,  could  give  a  note  or  obligation,  which 
would  bind  his  estate,  or  could  confess  a  judgment,  which,  as  re- 
spects his  estate  or  representatives,  would  be  any  thing  else  than  void. 
The  death  before  the  date  of  the  note  or  judgment  is  conceded. 
A  judgment  against  D.  Reynolds  &  Co.,  without  more,  or  any  alle- 
gation as  to  who  was  his  partner,  is  only  a  judgment  against  D. 
Reynolds.  It  is  not  necessary  to  inquire  what  would  have  been  the 
effect  of  an  averment,  that  John  Brink,  by  the  name  of  D.  Rey- 
nolds &  Co.,  had  signed  this  note  and  power  to  enter  judgment, 
because  nothing  like  this  was  done. 

Nor  is  it  material  to  inquire  whether,  if  John  Brink,  as  surviv- 
ing partner,  had  given  the  note  and  empowered  the  plaintiff  to 
enter  judgment,  and  on  that  an  execution  and  attachment  had 
issued,  the  debts  due  Reynolds  and  Brink  could  have  been  taken  to 
pay  their  debts.  Nothing  like  this  was  done. 

On  the  facts  of  this  case,  the  court  were  right  in  setting  aside  the 
execution  and  attachment,  and  in  saying  that  they  would  have  set 
aside  the  judgment  also,  if  requested. 

A  judgment  obtained  by  trial  and  verdict  is,  except  in  very 
special  cases,  out  of  the  power  of  the  court,  after  the  term  at  which 
it  was  entered;  but  a  judgment  confessed  by  the  party  or  entered 
by  counsel,  on  a  warrant  to  confess  judgment,  or,  under  an  act  of 
assembly,  entered  by  the  prothonotary,  is  more  under  the  power  of 
the  court.  Though  considered  as  done  by  the  direction  of  the 
court,  and  their  act,  for  the  purpose  of  binding  real  estate  and  jus- 
tifying the  officer  who  acts  under  an  execution  issued  on  it;  yet  it  is 
often  opened  to  let  the  party  into  a  defence,  or  entirely  annulled 
and  set  aside  by  the  court.  Where  a  defendant,  or  third  persons, 
whose  interest  it  is  intended  to  affect  by  it,  apply  to  the  court,  it 
may  be  necessary  to  have  an  issue  to  ascertain  the  facts,  but  not  to 
ascertain  what  the  law  is  on  facts  as  found;  but  where  the  facts 
are  clearly  proved,  and  not  denied,  or  are  agreed  on  or  admitted, 
as  in  this  case,  the  court  at  once  acts  on  them,  and  decides  on  the 
regularity  or  legality  of  the  judgment,  and  in  this  case  they  decided 
correctly. 

Judgment  affirmed. 
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Pool  against  Morgan. 

The  court  of  common  pleas  have  no  power  to  direct  an  issue  to  try  disputed 
facts  arising  upon  a  certiorari  to  a  judgment  of  a  justice  of  the  peace. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

Henry  Morgan  for  the  use  of  Joseph  H.  Ellis  against  Abraham, 
Pool  and  others.  This  case  originated  before  a  justice  of  the  peace 
who  rendered  a  judgment  for  the  plaintiff  and  issued  execution, 
upon  which  it  was  alleged  a  part  or  the  whole  of  the  money 
was  made.  Upon  another  execution  being  issued,  the  defendants 
took  out  a  certiorari  and  removed  the  same  into  the  common 
pleas.  The  court  directed  an  issue  to  try  the  fact  whether  the 
judgment  had  been  paid  by  the  defendants  after  it  was  entered. 

One  of  the  errors  assigned  was,  that  the  court  erred  in  directing 
an  issue  to  try  facts. 

Baldioin,  for  plaintiff  in  error. 
IVillisten,  for  defendant  in  error. 

PER  CTJRTAM. — The  error  in  this  case  is  the  attempt  to  try  the 
merits  on  a  certiorari.  It  is  indeed  true  that  legislative  provision 
has  not  been  made  for  the  determination  of  contested  questions  of 
payment  on  judgments  before  justices  of  the  peace;  but  if  juris- 
diction in  such  cases,  must  of  necessity  be  assumed  by  some  one, 
it  would  be  more  congruously  assumed  by  the  justice  himself;  and 
we  see  not  why  he  might  not  exercise  a  control  over  the  execution 
till  the  parties  had  agreed  to  an  amicable  action,  which  would  be  a 
subject  of  appeal,  or  why  on  the  principle  of  Berryhill  v.  Wells, 
5  Binn.  56,  he  might  not  have  heard  the  matter  on  a  scire  facias. 
Such  a  proceeding  would  be  less  discrepant,  than  to  engraft  a  com- 
mon law  issue  on  a  certiorari.  If  the  court  must  inquire  into 
matter  of  fact,  better  determine  it  on  affidavits.  The  courts  in 
Pennsylvania  have  made  a  too  free,  and  sometimes  an  absurd,  use 
of  the  proceeding  by  feigned  issue.  If  the  judgment  on  the  verdict 
in  this  case  were  at  all  connected  with  the  proceeding  of  the  justice, 
we  could  not  review  it  on  error;  and  that  the  one  is  here  while  the 
other  is  not,  shows  that  they  are  separate  things  which  have  no 
relation  to  each  other.  From  one  of  the  exceptions,  it  appears  that 
the  plaintiff  in  the  issue  declared  on  his  original  demand;  and  what 
if  the  sum  found  had  been  different  from  the  sum  recovered  before 
the  justice?  The  court,  having  merely  power  to  reverse  or  affirm, 
could  not  have  corrected  the  justice's  judgment;  and  it  could  not  have 
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been  legitimately  reversed  for  matter  subsequent.  At  all  events 
the  record  would  exhibit  the  strange  spectacle  of  two  distinct  judg- 
ments for  the  same  debt,  the  one  in  the  common  pleas,  and  the 
other  before  a  justice.  Better  would  it  be  to  wait  for  a  remedy 
from  the  hands  of  the  legislature,  than  to  sanction  such  a  distortion 
of  the  proceedings  on  a  common  law  writ. 
Judgment  reversed. 


Kreider  against  Boyer. 

The  verbal  declarations  of  a  testator  that  he  had  made  an  advancement  to  his 
son-in-law,  are  incompetent  evidence  to  defeat  an  action  for  a  legacy  to  his 
daughter,  the  wife  of  such  son-in-law,  when  it  appears  that  the  alleged  advance- 
ment was  a  debt  due  by  the  latter  to  him,  before  the  making  of  the  will,  and 
which  debt  remained  in  full  force,  as  part  of  the  testator's  estate,  at  his  death. 

If  a  testator  make  advancements  to  one  or  more  of  his  children,  and  afterwards 
make  his  will,  disposing  of  his  whole  estate  among  his  children,  without  notic- 
ing the  advancements  so  made  by  him,  each  child  can  claim  the  amount  of  the 
bequest  to  him,  without  abatement  on  account  of  such  advancements. 

ERROR  to  the  common  pleas  of  Union  county. 

Joseph  Klinger,  administrator  of  Catharine  Kreider,  against 
Samuel  Boyer,  surviving  executor  of  Leonard  Boyer,  deceased. 
This  was  an  action  on  the  case  for  the  recovery  of  a  legacy. 

On  the  8th  April  1812,  Leonard  Boyer  made  his  last  will  and 
testament,  by  which,  after  making  several  specific  bequests  to  his 
widow  and  others,  he  thus  disposes  of  his  estate: — "  Item:  AD  the 
rest  and  residue  of  my  estate,  after  my  just  debts  and  funeral  ex- 
penses be  paid,  I  give  and  bequeath  them  in  the  following  manner, 
to  wit:  unto  my  sons,  William,  John  Leonard,  Jacob,  the  children 
of  my  deceased  son  George,  for  an  equal  share,  and  Samuel  and 
my  daughter  Christina  intermarried  with  John  Filman,  Catharine 
intermarried  with  Isaac  Kreider,  Elizabeth  intermarried  with  Wil- 
liam Haas  share  and  share  alike: — the  children  of  my  son  George 
to  have  an  equal  share." 

On  the  16th  February  1826,  the  testator  died  and  the  will  was 
proved. 

The  plaintiff,  after  giving  the  will  in  evidence,  and  exhibiting 
the  account  settled  by  the  executors,  showing  the  amount  to  which 
intestate  was  entitled  as  a  residuary  legatee,  closed. 

The  defendant  then  offered  the  following  evidence: — 

"That  the  testator,  Leonard  Boyer,  declared  that  he  had  given 
his  money  to  his  children,  and  only  wanted  the  interest  during  his 
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life;  that  Isaac  Kreider,  the  husband  of  plaintiff's  intestate,  on  the 
2d  November  1811,  gave  his  note  to  Leonard  Boyer  for  461.  8s., 
equal  to  123  dollars  74  cents,  which  sum,  with  96  dollars  25  cents 
interest,  were  charged  in  the  inventory  of  the  estate  of  the  said 
Leonard  Boyer,  deceased;  that  the  same  sum  was  charged  in  the 
executor's  administration  account,  together  with  13  dollars  44  cents 
additional  interest,  and  forms  part  of  the  balance  reported  by  the 
auditors,  as  proved  by  plaintiff;  that  during  the  lives  of  Isaac 
Kreider  or  Catharine  Kreider,  no  demand  of  the  legacy  was  even 
made,  but  that  Isaac  Kreider  was  present  at  the  settlement  by  the 
auditors,  and  that  this  legacy  was  considered  by  Kreider  and  de- 
fendant as  settled,  by  the  claim  of  the  testator  against  him;  [that 
Kreider  toas  at  all  times  so  poor  as  to  be  unable  to  pay  said  note;'] 
that  Kreider  never  did  pay  said  note;  [that  since  the  death  of 
Isaac  and  Catharine  Kreider,  their  children,  including  the 
plaintiff,  divided  all  the  property  of  the  said  Isaac  and  Catha- 
rine among  themselves,  without  administration,  the  whole  of 
it  not  exceeding  100  dollars f\  that  Isaac  Kreider  bought  of  defen- 
dant at  the  sale  of  the  goods  of  the  testator  to  the  .amount  of  17 
or  18  dollars,  which  he  did  not  pay  for;  that  all  was  considered 
settled  by  Kreider  and  Boyer." 

The  plaintiff  objected  to  this  evidence,  but  the  court  overruled 
the  objection  and  admitted  the  whole  offer,  "except  the  parts  within 
brackets,  the  note  of  the  2d  November  1811  being  first  given  in 
evidence,  before  the  declarations  of  Leonard  Boyer,  the  latter  being 
only  admitted  to  show  with  what  intent  the  money  was  advanced 
to  Isaac  Kreider." 

The  plaintiff  excepted  to  the  opinion  of  the  court. 

The  defendant  then  gave  in  evidence  the  inventory  of  the  estate 
of  the  testator  showing  that  the  note  of  Isaac  Kreider  was  included 
in  it;  the  administrator's  account  showing  that  the  executor  was 
charged  with  it,  and  the  note  itself  for  461.  Ss.  dated  2d  November 
181),  payable  ten  days  after  date,  and  then  called  witnesses  who 
testified  as  follows: — 

Barbara  Boyer  testified. — "  Leonard  Boyer  lived  with  me  and 
my  husband,  1  think  eight  years.  He  gave  his  money  to  his  chil- 
dren just  as  they  needed  it.  When  a  child  came,  he  gave  it  to  him 
after  he  had  married  or  commenced  house-keeping.  He  gave  it 
because  they  needed  it.  Kreider  at  one  time  bought  a  horse  and 
got  money.  The  children  that  got  too  much  were  to  pay  back 
again.  The  interest  they  were  to  pay  for  him  to  live  on.  Kreider 
never  paid  interest,  and  they  used  to  scold  about  it.  The  children 
were  to  have  the  money  they  got  as  inheritance.  Those  that  had 
too  much  were  to  pay  back  again.  Those  that  had  not  received 
enough  were  to  receive  from  those  that  had  too  much.  Kreider 
was  before  the  auditors. 

"  The  old  man  said  so  at  the  time  he  lived  with  us,  about  a  year 
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before  his  death.  He  died  about  17  years  ago.  Defendant  and  I 
often  talked  about  it,  and  so  did  Leonard  Boyer  and  I." 

Margaret  Boyer  testified. — "I  am  the  wife  or  widow  of  Leonard 
Boyer,  who  was  a  son  of  old  Leonard  Boyer.  I  heard  old  Mr 
Boyer  say  that  he  had  now  given  his  money  among  his  children; 
that  they  must  pay  him  the  interest  so  that  he  must  live;  that 
Kreider  had  received  his  money  too  now  and  he  never  paid  him 
any  interest.  It  is  so  long  that  I  cannot  remember.  I  heard  this 
talk  several  times;  can't  say  how  often;  can  not  say  how  long  since 
I  heard  it;  it  was  a  good  while  before  the  old  man's  death.  He 
got  it  because  he  needed  it.  He  bought  a  horse  one  time.  He  said 
those  that  had  too  much  were  to  pay  to  those  who  had  not  enough; 
one  had  none  at  all.  He  said  that  after  his  death,  those  that  had 
none  should  receive  from  those  that  had  too  much." 

The  court  charged  the  jury  that  if  they  believed  the  testimony 
of  the  two  witnesses  that  the  money  was  advanced  to  Isaac  Kreider 
as  so  much  of  his  legacy  or  inheritance,  the  plaintiff  was  not  en- 
titled to  recover;  the  amount  of  the  note  being  greater  than  the 
residuary  legacy. 

The  admission  of  the  evidence  and  the  legal  effect  given  to  it  by 
the  court  in  their  charge,  were  the  subjects  of  the  assignment  of  error. 

Slenker  and  Miller,  for  plaintiff  in  error,  cited  8  Watts  39.  406, 
Sir.  Purd.  Dig.  538.  788,  sect.  48;  1 1  Serg.  fy  Raivle  325;  7  Serg. 
Sf  Rawle  493;  6  Watts  132,  4  Rawh  183;  2  Watts  90:  6  Serg. 
fy  Rawle  466;  2  P.  Wms.  497. 

Merrill,  for  defendant  in  error,  cited  2  Jltk.  48;  3  Jltk.  77;  Ham. 
Dig.  289;  PI.  78  79;  1  Ball  S?  Bealty  298;  2  Rawle  304. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,!. — Where  a  parent  makes  a  provision  for  a  child  by 
his  will,  and  afterwards  gives  to  such  child  a  portion  in  marriage, 
if  a  daughter,  or  pays  a  sum  of  money  for  establishing  him  in  the 
world,  if  a  son,  the  legacy  is  held  to  be  adeemed.  Hartop  v.  Whit- 
more,  1  P.  Wms.  681.  And  in  such  cases  parol  evidence  of  the 
testator's  declarations  is  admissible  to  show  that  the  advancement 
was  intended  either  to  be  an  assumption  of  the  legacy  or  a  satisfaction 
of  it  pro  tanto.  Accordingly  in  Bigleston  v.  Grubb,  2  Jllk.  48; 
where  a  bill  was  brought  for  a  legacy  of  500  pounds  by  a  husband  in 
the  right  of  his  wife,  given  her  under  the  will  of  her  father,  notwith- 
standing he  had  received  of  the  testator  in  his  lifetime  500  pounds  as  a 
portion,  parol  evidence  was  admitted  to  show  that  the  father  gave  the 
500  pounds  to  the  husband,  in  full  of  what  he  intended  for  his  daugh- 
ter under  his  will.  Also  in  Rosewell  v.  Bennett,  3  JLtk.  77,  where 
B  having  by  his  will  given  all  his  real  and  personal  estate  equally 
among  his  children,  and  at  the  conclusion  of  it  directed  his  execu- 
tor to  lay  out  a  sum  not  exceeding  300  pounds  in  putting  out  the 
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defendant,his  son, apprentice;  and  B  in  his  lifetime  afterwards  laid  out 
200  pounds  in  putting  out  the  defendant  clerk  to  a  person  in  the  navy 
office,  and  died  without  revoking  his  will;  evidence  was  allowed  to 
be  read  of  the  testator's  declarations,  that  his  advancement  should 
be  taken  as  an  ademption  of  the  legacy.  But  then  this  can  only  be 
where  the  will  is  made  anterior  to  the  advancement,  for  without  a 
will  in  being  there  can  be  no  legacy,  and  consequently  the  advance- 
ment can  have  no  relation  to,  nor  take  away  that  which  does  not 
exist.  Such  are  the  cases  referred  to,  as  also  all  others  on  the  sub- 
ject going  to  establish  the  same  principle.  In  cases  of  intestacy, 
however,  as  the  intestate  laws  are  in  force  at  all  times  as  long  as  no 
wills  are  made,  advancements  may  be  made  by  a  parent  with  a 
view  of  giving  to  his  children  some  portion  at  least,  if  not  the 
whole,  of  what  would  be  coming  to  them  of  his  estate  after  his 
death,  according  to  the  intestate  laws  of  the  commonwealth  regu- 
lating the  descent  of  his  real  and  the  distribution  of  his  personal 
estates.  But  if  a  parent  make  advancements  to  one  or  more  of  his 
children,  and  afterwards  make  his  will  disposing  of  the  whole  of 
his  estate  among  his  children,  without  taking  any  notice  of  the  ad- 
vancements so  made  by  him,  it  is  conceived  that  each  child  will 
have  a  right  to  claim  whatever  is  given  to  him  or  her  by  the  will, 
without  being  liable  to  any  abatement  or  reduction  whatever,  on 
account  of  such  advancements,  however  great  they  may  have  been; 
because  such  is  the  legal  effect  of  the  last  will  of  the  testator,  re- 
duced to  writing,  which  cannot  be  altered  or  changed  by  any  sub- 
sequent verbal  declarations  made  by  him,  as  it  would  be  contrary 
to  the  act  regulating  the  making  of  wills.  But  the  case  under  con- 
sideration is  altogether  different  from  any  of  the  cases  cited  or  men- 
tioned; for  the  evidence  shows  most  indisputably,  that  the  money 
advanced  by  the  testator  to  the  husband  of  the  plaintiff's  intestate, 
was  not  only  advanced  before  he  made  his  will,  but  that  it  was 
advanced  as  a  loan,  to  be  repaid  by  the  husband  with  interest:  and 
that  the  testator  accordingly  took  from  the  latter  his  single  bill, 
securing  the  repayment  of  it.  The  money  mentioned  in  the  bill, 
thus  taken  by  the  testator  of  Kreider,  the  husband  of  his  daughter, 
instead  of  being  an  advancement  or  gift  made  to  Kreider  on  ac- 
count of  his  wife,  was  money  lent,  and  became  a  debt  of  the  hus- 
band in  every  sense  of  the  word,  which  he  bound  himself  by  the 
bill,  to  pay  to  the  testator,  with  lawful  interest,  according  to  its 
tenor.  This  bill  not  being  paid  by  the  husband  to  the  testator 
during  his  lifetime,  was  retained  by  the  latter  until  his  death,  when 
it  came  into  the  possession  of  his  executors,  and  has  remained  with 
them  ever  since.  Now  although  it  was  competent  for  the  testator, 
after  having  made  his  will,  giving  a  certain  portion  of  his  estate  to 
his  daughter,  then  the  wife  of  his  debtor,  to  have  released  the  debt, 
and  to  have  given  it  to  the  husband  his  debtor,  as  an  ademption  or 
pro  tanto  satisfaction  of  the  legacy  bequeathed  to  his  wife,  yet  the 
evidence  offered  for  this  purpose  by  the  defendant,  and  received  by 

X. — F 
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the  court  against  the  objection  of  the  plaintiff,  and  upon  which  the 
court  afterwards  left  it  as  a  question  of  fact  to  the  jury,  to  be  deci- 
ded by  them,  whether  the  testator  had  not  given  it  as  an  advance- 
ment in  satisfaction  of  the  wife's  legacy,  was  wholly  inadmissible 
and  insufficient  to  prove  any  thing  of  the  kind.  This  evidence  con- 
sisted merely  of  the  verbal  declarations  of  the  testator,  made  to  the 
witnesses  after  he  had  made  his  will,  showing  nothing  more  at  the 
utmost,  than  that  if  the  husband  and  his  wife  survived  him,  and 
the  bill  of  the  husband  should  still  remain  unpaid,  it  should  then 
be  considered  as  a  payment  in  part,  or  in  whole,  of  what  he  had 
bequeathed  to  his  daughter,  the  wife,  accordingly  as  it  might  be 
sufficient  or  insufficient  in  amount  for  the  one  or  the  other  of  those 
ends.  But  the  husband,  notwithstanding  the  declarations  of  the 
testator  given  in  evidence,  still  remained  the  debtor  of  the  testator 
as  long  as  the  money  mentioned  in  the  will  remained  unpaid,  or 
the  bill  uncancelled;  and  neither  being  done  before  the  death  of 
the  testator,  the  money  due  on  the  bill  at  the  time  of  the  testator's 
death,  actually  formed  a  part  of  his  estate — just  as  much  as  if  it  had 
been  owing  by  a  stranger;  and  seeing  he  had  disposed  of  the  whole 
of  his  estate  by  his  will,  it  became  the  duty  of  the  executors  to  col- 
lect it  as  any  other  debt  owing  to  the  estate,  and  to  dispose  of  it, 
either  in  payment  of  the  testator's  debts,  or  the  legacies  under  the 
will,  if  not  required  for  the  payment  of  debts.  Or  as  there  was  a 
portion  of  the  testator's  estate  coming  under  the  will  to  the  wife  of 
the  husband,  the  debtor,  the  executors  and  he  by  mutual  consent 
might  have  discharged  or  paid  the  debt  and  the  legacy,  so  far  as  a 
defalcation  of  the  one  from  the  other,  might  have  been  sufficient  for 
that  purpose.  But  this  was  not  done  during  the  life  of  the  husband; 
and  after  his  death,  the  bequest  in  the  will  being  to  his  wife,  who 
survived  him,  she  became  absolutely  entitled  to  it,  so  that  without 
her  consent,  the  bequest  coming  to  her  could  in  no  wise  be  appro- 
priated to  the  payment  or  discharge  of  her  husband's  debt.  This, 
however,  it  does  not  appear,  that  she  ever  agreed  to  do;  conse- 
quently, the  plaintiff,  being  her  representative,  would  seem  to  have 
a  clear  right  to  demand  and  receive  the  bequest  given  to  her  by  the 
will  of  her  father.  To  give  the  declarations  made  by  the  testator, 
as  testified  to  by  Margaret  Boyer  and  Barbara  Boyer,  the  effect  for 
which  they  were  received  by  the  court  below,  and  submitted  to  the 
jury,  would  be  either  to  alter  and  change  the  written  will  of  the 
testator,  by  such  subsequent  verbal  declarations,  which  can  not  be 
done  under  our  statute  regulating  the  making  of  wills;  or  to  make 
such  declarations  of  the  creditor  amount  to  a  gift  of  the  debt  to  the 
debtor,  who  was  his  son-in-law;  or  what  is  still,  perhaps,  more 
difficult  to  conceive,  to  convert  it  by  such  declarations  of  the  testator 
after  his  death,  into  an  advancement  made  to  his  daughter,  for  the 
purpose  of  adeeming  the  legacy  given  to  her.  This  last  could  no 
more  have  been  produced  by  such  declarations  simply,  than  a 
change  of  the  debt  into  a  gift,  could  have  been  produced  by  them, 
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immediately  upon  the  testator's  death,  or  at  any  time  previously 
thereto.  Though  a  consideration  is  not  necessary  to  support  a  gift, 
yet,  either  an  actual  delivery  of  the  thing  itself  given,  where  it  is 
capable  of  it,  and  if  not,  something  then  in  lieu  thereof,  that  shall 
be  deemed  equivalent  to  an  actual  delivery  of  the  gift,  is  indispen- 
sably necessary.  And  this  is  equally  requisite,  whether  the  gift  be 
inter  vivos  or  causa  mortis;  because  without  it  no  title  will  pass. 
The  maxim  in  this  respect  is,  donatio  perficitur  possessione  acci- 
pientis.  Jenk.  Cent.  109,  pi.  9.  Therefore,  if  it  consist  of  a  pro- 
mise to  pay  money,  the  promise  is  revocable,  and  not  binding  until 
the  money  is  actually  delivered.  In  accordance  with  this  princi- 
ple, it  was  held  by  the  supreme  court  of  New  York,  in  Firick  v. 
Cox,  Executor,  18  Johns.  145,  that  a  note  drawn  and  delivered  by 
a  father,  who  had  previously  made  his  will,  disposing  of  all  his 
estate  among  his  children,  to  one  of  his  sons  for  1000  dollars, 
payable  sixty  days  after  its  date,  declaring  at  the  time  of  giving  the 
note,  that  he  intended  it  as  an  absolute  gift  to  his  son,  and  assign- 
ing as  a  reason  for  his  doing  so,  that  he  was  not  so  wealthy  as  his 
brother;  that  he  had  met  with  losses,  and  that  he  and  his  brother 
had  had  a  controversy  about  a  stall,  was  not  binding,  and  that  the 
payee  could  not  recover  the  amount  of  it  after  his  father's  death 
from  his  executors.  So  the  principle  of  Flower's  case,  Noy.  67, 
shows  clearly,  that  the  declarations,  proved  to  have  been  made  by 
the  testator  in  this  case,  were  perfectly  inoperative,  and  insufficient 
to  convert  the  debt  of  his  son-in-law  into  a  gift,  or  an  advancement 
for  the  purpose  of  adeeming  the  legacy.  In  Flower's  case  A 
having  borrowed  100  pounds  of  B,  brought  it  at  the  day  of  pay- 
ment in  a  bag,  and  cast  it  on  the  table  before  B,  when  B  said  to  A, 
being  his  nephew,  "  I  will  not  have  it,  take  it  you,  and  carry  it 
home  with  you,"  this  was  held  a  good  gift  by  parol,  because  the 
money  being  cast  upon  the  table,  was  considered  then  as  in  the 
actual  possession  of  B,  and  that  A  might  well  have  waged  his  law. 
But  the  court  said  it  would  have  been  otherwise,  if  A  had  only 
offered  it  to  B,  for  then  it  would  have  been  a  chose  in  action,  and 
could  not  have  been  given  without  a  writing..  But  in  the  present 
case,  the  money  owing  by  Kreider,  the  son-in-law,  to  the  testator 
was  never  as  much  as  even  offered  to  be  paid  by  the  debtor,  either 
at  the  time  when  the  declarations  of  the  testator  were  made,  or  at 
any  other.  Now,  if  the  testator  had,  at  any  time  during  his  life, 
after  making  his  will,  given  up  the  bill  to  Kreider,  for  the  purpose 
of  being  cancelled,  or  had  cancelled  it  himself,  declaring  that  he 
thereby  intended  to  satisfy,  or  take  away  so  much  of  what  he  had 
by  his  will  given  to  the  wife  of  Kreider,  it  would  probably  have 
answered  the  purpose;  but  without  something  more  having  been 
done  by  him,  than  he  ever  seems  to  have  attempted,  there  is  no 
ground  for  defending  against  the  claim  of  the  wife's  representative, 
to  that  portion  of  the  testator's  estate  given  to  her  by  his  will.  We 
therefore  think  the  court  erred,  in  receiving  the  evidence  of  Barbara 


60  SUPREME  COURT  [Sunbury 

[Krcidcr  v.  Boyer.] 

Boyer  and  Margaret  Boyer,  for  the  purpose  of  proving  the  declara- 
tions made  by  the  testator,  and  in  submitting  them  to  the  jury  as 
evidence,  upon  which  they  might  find  a  verdict  for  the  defendant. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Baldwin  against  Pattern. 

i 

6  made  a  voluntary  assignment  of  his  property  and  effects  to  trustees  for  the 
benefit  of  his  creditors,  and  by  the  deed  directed  them  to  give  public  notice  of 
the  assignment,  and  to  pay  such  creditors  as  would  release  the  assignor  within 
sixty  days  after  notice.  The  trustees  having  sold  and  transferred  all  the  pro- 
perty and  effects  to  P,  who  had  been  their  agent  and  attorney,  he  collected  and 
received  the  same:  B,  upon  the  allegation  that  the  trustees  had  never  given  the 
notice  required  by  the  deed,  and  that  none  of  the  creditors  had  released,  treated 
the  deed  as  a  nullity,  and  brought  an  action  for  money  had  and  received  against 
P: — Held,  that  he  could  not  recover. 

ERROR  to  the  common  pleas  of  Bradford  comity. 

Ethan  Baldwin  against  William  Patton.     »/2ssumpsit. 

On  the  1st  December  1826,  Ethan  Baldwin,  the  plaintiff, made  a 
voluntary  assignment  of  all  his  estate,  real,  personal,  and  mixed,  to 
James  S.  Espy,  George  Nagle,  and  George  Beatty,  for  the  benefit 
of  certain  preferred  creditors:  the  deed  contained  the  following 
clause:  "The  trustees,  or  any  two  of  them,  who  are  hereby  em- 
powered to  act  in  all  cases,  will  give  public  notice  of  this  assign- 
ment, and  all  persons  who  shall  not  within  sixty  days  after  such 
notice  execute  an  absolute  release,  to  one  or  more  of  my  said  trus- 
tees, of  all  demands  against  me  whatsoever,  shall  have  no  interest 
in  the  fund  hereby  created,  which  condition  will  be  inserted  in  the 
public  notice."  The  schedule  annexed  to  the  deed  exhibited  real 
and  personal  property,  consisting  of  judgments,  and  a  mortgage  in 
Bradford  county,  to  the  amount  of  several  thousand  dollars.  The 
trust  was  accepted  by  the  assignees. 

On  the  20th  December  1S32,  the  three  trustees  sold  and  trans- 
ferred all  the  property  and  effects,  which  they  derived  under  the  deed 
in  Bradford  county,  to  William  Patton,  in  consideration  of  200 
dollars. 

The  plaintiff  alleging  that  the  trustees  had  never  given  notice  of 
the  assignment  as  required  by  the  deed;  and  that  no  one  of  his  cre- 
ditors had  ever  released  him,  so  as  to  entitle  them  to  the  benefit  of 
the  deed  of  assignment,  treated  it  as  a  nullity,  and  brought  this  ac- 
tion for  money  had  and  received  against  William  Patton,  to  recover 
the  money  which  he  had  collected,  as  the  attorney  and  agent  of 
the  trustees,  as  well  as  by  virtue  of  the  transfer  to  him  by  the  trus- 
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tees;  and  on  the  trial  he  offered  to  prove  the  receipt  of  several  judg- 
ments and  claims  of  Ethan  Baldwin  against  several  individuals  tcr 
the  amount  of  1000  dollars  and  upwards;  and  gave  the  evidence. 
The  court,  however,  suggested  that  the  action  could  not  be  main- 
tained. 

The  plaintiff  requested  the  court  to  charge  the  jury  upon  the  fol- 
lowing points: 

1.  That  the  deed  to  the  trustees  contained  a  condition  precedent, 
which  they  must  perform  before  any  title  vested  in  them. 

2.  That  until  some  one  creditor  released,  according  to  the  condi- 
tions of  the  deed,  there  could  be  no  cestui  que  trusty  and  conse- 
quently no  trustee. 

3.  That  no  person  could  claim  any  interest  in  the  fund  intended 
to  be  created  by  the  said  deed  of  assignment,  until  he  had  released 
agreeably  to  its  conditions. 

4.  That  the  sale  of  the  trustees  to  their  own  agent  or  attorney  is 
against  the  policy  of  the  law,  calculated  to  encourage  fraud,  and 
therefore  illegal  and  void,  and  that  the  plaintiff  has  a  right  to  inter- 
fere and  set  it  aside,  being  the  only  person  who  has  a  legal  interest 
in  the  estate  conveyed. 

5.  That  the  attorney  of  the  trustees  could  not  buy  the  trust  fund 
as  a  speculation,  no  more  than  the  trustees  themselves,  or  one  of 
them;  and  that  if  he  did,  he  must, at  all  events,  account  to  the  cestui 
que  trusty  or  the  person  having  the  real  interest  in  the  fund,  for 
every  thing,  after  paying  the  purchase-money,  more  especially  if 
there  were  more  than  that  amount  in  his  hands,  or  subject  to  his 
control,  at  the  time  he  made  the  purchase. 

6.  That  a  trustee  can  in  no  case  sell  the  trust-fund,  or  part  of  it, 
to  himself,  his  co-trustee,  his  agent  or  attorneys,  or  to  any  other 
person  acting  in  his  employ,  without  the  consent  of  the  other  per- 
sons beneficially  interested  in  the  fund;  and  any  one  so  interested, 
has  a  right  to  impeach  the  sale  and  set  it  aside. 

7.  That  the  defendant  in  this  case  could  acquire  no  right  in  the 
fund  beyond  the  amount  paid,  if  all  the  previous  proceedings  had 
been  legal  and  fair,  as  he  could  not  hold  the  double  character  of 
agent  and  attorney,  for  the  trustees,  cestui  que  trust,  and  that  of  a 
stranger,  to  the  trust-fund  at  the  same  time. 

8.  That  if  the  trustee,  or  his  attorney,  purchase  the  trust  estate, 
or  any  other  estate,  with  the  trust-fund  or  money  in  his  hands,  the 
whole  profit  of  the  purchase,  after  deducting  the  money  paid,  goes 
to  the  cestui  que  trusty  and  not  to  the  purchaser,  though  the  pifr- 
chase  be  made  in  his  own  name. 

9.  That  though  a  stranger  cannot  question  the  legality  of  a  sale 
made  by  a  trustee,  yet  the  cestui  que  trust,  or  beneficiary,  may,  in 
the  hands  of  any  one,  except  those  of  a  bonafide  purchase  with- 
out notice. 

Conynghamy  President,  without  answering  the  points  particu- 
larly, instructed  the  jury  that  the  plaintiff  had  not  exhibited  a  case 
x. — F* 
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which  entitled  him  to  recover,  and  directed  them  to  find  for  the  de- 
fendant. 

Baldwin,  for  plaintiff  in  error,  cited  7  Serg.  8?  Raivle  510;  10 
Serg.  4-  2tawle439-,  1  Whart.  Dig.  207;  5  Peters1  Cond.  Rep.  479; 
2  Wheat.  63,  257;  1  Watts  533;  2  Kent's  Com.  392;  7  Watts  413; 
8  Watts  21. 

Williston,  for  defendant  in  error,  cited  4  Watts  410;  1  WTiarton 
408;  19  tferg-.  £  Raivle  226;  2  ##//.  262. 


The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J.  —  The  plaintiff  is  the  assignor  under  a  voluntary 
assignment,  and  brings  this  action  of  assumpsit  for  money  had  and 
received  against  the  defendant,  who  was  the  attorney  for  the  as- 
signees, and  also  a  purchaser  from  them,  of  all  their  interest  in  the 
county  of  Bradford.  The  plaintiff'  alleges  that  the  defendant  pro- 
cured from  the  assignees  a  transfer  of  the  property  in  Bradford 
county  for  the  sum  of  200  dollars,  when  in  fact  it  was  worth  a  great 
deal  more  money;  and  offered  to  prove  that,  since  the  purchase  of 
the  property,  besides  money  received  before,  as  attorney  for  the  as- 
signees, he  had  received  other  large  sums  out  of  the  trust-fund, 
amounting  to  1000  dollars,  beyond  what  he  paid  the  assignees. 

The  objection  raised  by  the  defendant  to  the  maintenance  of  this 
action,  seems  to  us  to  be  insuperable,  whatever  might  be  our  incli- 
nation to  sanction  the  submission  of  the  plaintiffs  allegations  to  a 
jury.  In  the  n'rst  place,  whatever  moneys  the  defendant  received 
before  his  purchase,  seem  to  have  passed  into  his  hands  as  attorney 
for  the  assignees,  and  afterwards  in  his  own  right,  and  not  for  the 
use  of  the  plaintiff,  or  on  his  account,  in  any  instance.  Then  the 
remedy  against  the  defendant,  for  any  imposition  on  the  assignees 
in  his  purchase,  if  such  existed,  or  to  call  him  to  account  for  moneys 
obtained  by  these  means,  would  seem  to  belong  to  the  assignees,  in 
whom  the  whole  property  has  been  vested  in  trust  for  the  creditors 
in  the  first  instance.  The  plaintiff  has  no  right  to  meddle  with  the 
property,  or  to  bring  an  action  for  the  recovery  of  it,  or  its  proceeds, 
into  whose  hands  soever  they  may  come.  If  the  assignees  refuse 
or  neglect  to  perform  their  duty,  the  remedy  of  the  plaintiff  is  against 
them,  to  cite  them  to  settle  their  accounts,  when  they  would  be 
made  responsible  for  all  that  was  lost  by  their  neglect  to  discharge 
their  duty,  or  for  their  participation  in  any  waste  of  the  property. 
And  perhaps  a  case  might  occur  in  which  a  cestui  que  trust  might 
use  the  names  of  the  assignees  in  a  proceeding  against  a  third 
person. 

But  the  plaintiff  founds  his  right  on  the  allegation  that  the  assign- 
ment did  not  take  effect,  because  the  assignees  never  gave  notice 
under  the  assignment,  and  that  the  giving  this  notice  was  a  condi- 
tion precedent  to  the  vesting  of  the  estate  in  the  assignees.  Whether 
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notice  was  given  by  the  assignees  or  not  does  not  appear.  In  a  suit 
against  them,  perhaps  they  would  be  bound  to  prove  such  a  fact  if 
requisite;  because,  the  plaintiff  could  not  prove  a  negative.  But  in 
a  suit  against  a  third  person,  this  reason  does  not  seem  to  apply;  the 
defendant  being  no  more  conusant  of  the  notice  than  the  plaintiff. 
But  we  do  not  conceive  this  to  be  a  condition  precedent.  It  would 
leave  the  property  in  a  strange  state  of  uncertainty,  if  the  title  re- 
mained in  abeyance  till  the  assignees  chose  to  give  notice.  They 
could  not,  by  refusing  to  give  notice,  defeat  the  rights  of  the  creditors 
in  the  fund.  It  seems  to  be  a  condition  subsequent,  or  rather  a 
duty  imposed  on  the  assignees,  by  the  acceptance  of  the  trust,  and 
for  the  non-performance  of  which  they  would  be  responsible  to  the 
cestui  que  trust.  Nor  can  we  see  any  thing  to  justify  the  assertion, 
that  the  trust  was  abandoned.  On  the  contrary,  active  proceedings 
seem  to  have  been  had  under  it  from  time  to  lime,  as  was  shown  by 
the  plaintiff. 

If  it  appeared,  that  the  creditors  were  all  paid,  there  would  be 
more  colour  for  the  plaintiffs  right,  by  virtue  of  his  resulting  inte- 
rest, to  pursue  the  assets  in  the  hands  of  those  who  were  accounta- 
ble for  them.  But  no  evidence  whatever  has  been  given  to  show 
this.  There  may  yet  be  creditors  unpaid:  and  if  there  are,  the  funds 
ought  to  be  distributed  amongst  them,  and  the  plaintiff  has  no  claim 
till  they  are  satisfied. 

The  result  of  the  whole  case  seems  to  be,  that  it  is  the  assignees 
only  who  can  collect  the  funds  of  the  assignor,  and  are  authorized 
to  sue  for  them;  and  to  them  the  plaintiff  must  look  for  the  recovery 
of  any  surplus  due  to  him  on  account  of  what  they  did  receive,  or 
might  or  ought  to  have  received  under  the  assignment. 

Judgment  affirmed. 


Harvey  against  Thomas. 

The  act  of  the  5th  May  1832,  authorizing  the  construction  of  lateral  railroads 
to  connect  private  property  with  the  public  improvements,  is  not  unconstitu- 
tional. 

A,  being  the  owner  of  a  coal  mine,  proceeded,  under  the  act  of  5th  May  1832, 
to  ascertain  the  amount  of  damage  which  15  would  sustain  by  reason  of  the  loca- 
tion of  a  railroad  across  his  land;  and  the  matter  was  proceeded  in,  so  that  a 
verdict  was  rendered  for  the  amount  of  damage  in  favour  of  B.  A  then  entered 
upon  the  land  of  B,  and  made  the  road,  before  a  judgment  was  entered  on  the 
verdict:  Held,  that  though  the  proceedings  thus  had  by  A  did  not  furnish  a  justi- 
fication of  the  trespass,  yet  they  protected  him  from  vindictive  damages. 

The  docket  entry,  upon  proof  of  the  loss  of  the  other  part  of  the  record,  is 
competent  evidence:  and  parol  proof  may  be  given  of  the  contents  of  that  part 
of  the  record  which  is  lost. 
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The  act  of  the  5th  May  1832,  does  not  contemplate  that  the  petitioner  for  a 
road  to  the  public  works,  should  own  land  at  the  point  of  connection;  he  may 
use  hiaroad  there  consistently  with  the  interests  of  the  owners  of  the  land. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

Jameson  Harvey  against  Freeman  Thomas.  Trespass  quare 
claiisumfregit,  brought  to  August  term  1839.  On  the  5th  May 
1832,  an  act  of  assembly  was  passed,  authorizing  the  location  and 
construction  of  lateral  railroads  connecting  with  the  public  im- 
provements, and  prescribed  the  mode  of  obtaining  the  same;  in 
pursuance  thereof,  the  defendant,  Freeman  Thomas,  petitioned  the 
court  of  common  pleas  for  the  appointment  of  viewers  to  ascertain 
the  amount  of  damage  Jameson  Harvey  would  sustain  by  reason 
of  the  railroad  which  he  proposed  to  make  through  his  land.  The 
viewers  reported  that  he  should  pay  100  dollars  damages;  from  this 
report  Harvey  appealed;  and  it  was  afterwards,  to  wit,  15th  April 
1835,  tried  by  jury,  who  found  65  dollars  damages.  On  the  same 
day  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted 
was  entered.  On  the  28th  May  1835,  rule  discharged. 

Nothing  further  was  done  until  the  3d  August  1839,  when  a 
rule  was  entered  to  show  cause  why  judgment  should  not  be  en- 
tered on  the  verdict  as  of  2Sth  May  1835.  14th  November  1839, 
rule  discharged,  and  the  court  directed  judgment  to  be  entered  as 
of  3d  August  1839,  when  the  jury  fee  was  paid;  and  at  the  same 
time,  the  plaintiff,  Freeman  Thomas,  obtained  a  rule  to  bring  the 

65  dollars,  the  amount  awarded  by  the  jury,  into  court  and  there 
paid  the  same;  it  having  been  previously  tendered  to  the  defend- 
ant, Harvey. 

On  the  trial  of  this  cause,  it  appeared  that  all  the  record  of  the 
foregoing  proceeding  was  lost,  except  the  docket  entry,  and  the  de- 
fendant offered  to  prove,  by  parol,  the  contents  of  the  lost  papers, 
to  which  the  plaintiff  objected,  and  the  court  overruled  the  objec- 
tions and  sealed  a  bill  of  exceptions. 

The  plaintiff  asked  the  court  to  instruct  the  jury  upon  these 
points: — 

1.  There  being  no  judgment  on  the  verdict  in  the  proceeding  of 
Thomas  v.  Harvey,  it  was  no  justification  of  the  trespass  com- 
plained of  in  this  suit. 

2.  That  defendant  is  a  trespasser  unless  his  road  is  made  pre- 
cisely upon  the  ground  laid  down  in  his  petition  and  specification. 

3.  That  defendant  had  no  right  to  occupy  any  part  of  the  plain- 
tiff's land,  at  the  terminus  of  the  road,  for  loading  boats. 

4.  That  the  act  of  5th  May  1832,  is  unconstitutional.     And  at 
all  events  it  was  not  intended  to  apply  to  any  case  but  that  where 
the  petitioner  for  the  road  had  the  right  of  landing,  or  owned  the 
land  at  the  terminus  of  the  road. 

And  the  defendant  asked  the  court  to  instruct  the  jury,  that  the 

.:.. .;'.    i  *!••;»*•»  IT;.-  A  •::''.; '. ^ 


July  1840.]  OF  PENNSYLVANIA.  65 

[Harvey  v.  Thomas.] 

proceedings  and  assessments  of  damages  given  in  evidence  are  con- 
clusive upon  the  plaintiff,  and  he  cannot  recover  in  this  suit. 

Jessup,  president,  instructed  the  jury,  that  inasmuch  as  the  de- 
fendant had  not  proceeded  to  have  a  judgment  entered  upon  his 
verdict,  and  the  money  tendered  before  this  suit  was  brought,  the 
proceedings  were  not  a  justification  to  him;  but  that  the  record  of 
them,  as  they  stood,  was  evidence  in  mitigation  of  damages,  and  in 
this  point  of  view  it  was  permitted  to  go  to  the  jury.  The  second 
point  the  court  answered  in  the  affirmative,  and  submitted  the  fact 
to  the  jury.  In  answer  to  the  third  point,  the  court  said,  that  it 
was  not  necessary  to  the  enjoyment  of  the  road  by  the  defendant, 
that  he  should  be  either  the  owner  of  the  soil  or  of  the  right  of 
landing  or  loading  his  boats  on  the  navigable  waters  at  the  termi- 
nation of  the  road:  his  right  would  be  to  reach  the  navigation,  and 
that  being  a  public  highway,  he  would,  when  there,  only  be  re- 
sponsible for  any  injury  he  might  do  to  the  property  or  right  of 
others.  The  court  also  instructed  the  jury,  that  the  act  of  the  5th 
May  1832,  is  constitutional  and  binding:  and  directed  them  to  find 
for  the  plaintiff  the  amount  of  actual  damage  which  he  had  sus- 
tained by  the  erection  of  the  road;  but  not  for  any  consequential 
damage  arising  from  injury  to  his  landing,  &c. 

Verdict  and  judgment  for  25  dollars  damages,  and  costs. 

Campbell  and  Sutler,  for  plaintiff  in  error,  cited  Str.  Purd. 
146;  11  Serg.  Sf  Rawle  319;  1  Saund.  298;  6  Bac.  rfb.  609;  Co. 
Lit,  303;  3  Whart.  484;  1  Penn.  Rep.  394;  1  Bald.  222;  1 
Yeates  167;  9  Serg.  fy  Rawle  22;  3  Watts  219;  1  Whart.  137;  2 
Whart.  539. 

Wright  and  Woodward,  for  defendant  in  error,  cited  1  Penn. 
Rep.  464;  12  Cons.  Deb.  211;  6  Binn.  509;  3  Yeates  153;  2  Dall. 
304. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  proper,  in  limine,  to  say,  that  as  no  part  of 
the  evidence  has  come  up  with  the  record  except  what  is  contained 
in  the  bills  of  exceptions,  we  know  not  whether  tender  was  made 
before  or  after  judgment,  or  whether  the  point  propounded  in  the 
first  prayer  arose  in  the  cause  at  all.  If  it  did  not  result  from  the 
evidence,  the  judge  might  omit  to  charge  on  it;  and  as  error  is  not 
to  be  intended,  we  would  have  been  bound,  had  he  not  noticed  it, 
to  suppose  that  it  had  not  a  legitimate  place  in  the  cause.  But  he 
did  notice  it,  and  gave  the  direction  prayed  for,  with  a  very  proper 
qualification,  that  though  the  proceeding  in  the  common  pleas  did 
not  furnish  a  justification  of  the  trespass,  it  at  least  took  away  all 
pretext  for  vindicatory  damages.  And  the  same  may  be  said  of 
the  second  prayer,  which  was  answered  affirmatively,  by  directing 
that  if  judgment  had  been  entered  on  the  verdict,  if  tender  had 
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been  made  in  pursuance  of  it,  and  if  the  road  had  been  constructed 
according  to  the  requisitions  of  the  act,  there  would  have  been  a 
full  and  perfect  defence;  for  from  this,  the  jury  must  have  inferred 
that  there  could  be  no  defence  without  the  concurrence  of  all  of 
them.  Besides,  any  omission  on  this  head  could  do  the  plaintiff  no 
harm,  for  the  jury  actually  found  for  him;  and  every  thing  beyond 
that  had  relation  to  the  quantum  of  the  damages.  On  that  ground 
alone,  an  error,  if  there  were  one,  would  be  immaterial. 

The  third  prayer  was  properly  rejected.  Nothing  in  the  statute 
or  in  reason,  requires  a  petitioner  to  be  the  owner  of  the  land  at  the 
entrance  of  the  route  into  the  public  thoroughfare.  It  was  not  con- 
templated that  he  should  have  a  depot  at  the  junction;  and  there 
is  neither  reason  nor  enactment  for  the  plaintiffs  principle.  The 
road  might,  therefore,  be  lawfully  laid  on  the  ground  which  it  oc- 
cupies; and  as  to  intrusion,  there  is  no  evidence  legitimately  before 
us,  nor  is  there  any  thing  even  in  that  which  has  been  put  upon 
our  paper  books  irregularly,  to  show  that  the  defendant  had  occu- 
pied any  part  of  the  plaintiff's  ground  on  the  pool,  or  prevented 
him  from  using  it  as  he  pleased.  The  railroad  was  carried  into  the 
stream  on  a  platform;  whence  the  coals  were  discharged  by  a 
shute  into  boats  lying  parallel  with  the  shore.  What  the  interven- 
ing space  was,  it  is  not  material  to  inquire:  the  plaintiff's  right  of 
exclusive  possession  extended  not  one  inch  beyond  low  water 
mark,  and  if  there  was  a  trespass  at  all,  it  was  committed  on  the 
public.  An  unreasonable  occupancy  of  the  pool,  might  have  sub- 
jected the  defendant  to  a  prosecution  for  a  nuisance;  but  as  to  the 
plaintiff's  right  in  it,  the  case  stands  on  the  principle  of  Shrunk  v. 
The  Schuylkill  Navigation  Company,  14  Serg.  4*  Ratvle  71.  The 
defendant  might  occupy  any  part  of  the  stream  without  being 
answerable  to  the  plaintiff  or  any  one  else,  for  preventing  boats 
from  coming  to  lie  at  the  landing. 

The  most  material  point  in  the  cause,  is  that  which  involves  the 
constitutionality  of  the  statute  on  which  the  defendant's  right  is 
founded;  but  it  is  one  about  which  little  need  be  said.  If  there  is 
an  appearance  of  solidity  in  any  part  of  the  argument,  it  is  that  the 
legislature  have  not  power  to  authorize  an  application  of  another's 
property  to  a  private  purpose  even  on  compensation  made,  because 
there  is  no  express  constitutional  affirmance  of  such  a  power.  But 
who  can  point  out  an  express  constitutional  disaffirmance  of  it? 
The  clause  by  which  it  is  declared  that  no  man's  property  shall  be 
taken,  or  applied  to  public  use,  without  the  consent  of  his  represen- 
tatives, and  without  just  compensation  made,  is  a  disabling,  not  an 
enabling  one;  and  the  right  would  have  existed  in  full  force  with- 
out it.  Whether  the  power  was  only  partially  restrained  for  a  rea- 
son similar  to  that  which  induced  an  ancient  lawgiver  to  annex  no 
penalty  to  parricide,  or  whether  it  was  thought  there  would  be  no 
temptation  to  the  act  of  taking  the  property  of  an  individual  for 
another's  use,  it  seems  clear  that  there  is  nothing  in  the  constitution 
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to  prevent  it;  and  the  practice  of  the  legislature  has  been  in  accord- 
ance with  the  principle,  of  which  the  application  of  another's 
ground  to  the  purpose  of  a  private  way,  is  a  pregnant  proof.  It  is 
true  that  the  title  of  the  owner  is  not  divested  by  it;  but  in  the 
language  of  the  constitution,  the  ground  is  neverthless  "applied"  to 
private  use.  It  is  also  true,  that  it  has  usually,  perhaps  always, 
been  so  applied  on  compensation  made;  but  this  has  been  done 
from  a  sense  of  justice,  and  not  of  constitutional  obligation.  But 
as  in  the  case  of  the  statute  for  compromising  the  dispute  with  the 
Connecticut  claimants,  under  which  the  property  of  one  man  was 
taken  from  him  and  given  to  another,  for  the  sake  of  peace,  the 
end  to  be  attained  by  this  lateral  railroad  law,  is  the  public  pros- 
perity. Pennsylvania  has  an  incalculable  interest  in  her  coal 
mines;  nor  will  it  be  alleged  that  the  incorporation  of  railroad  com- 
panies, for  the  development  of  her  resources,  in  this  or  any  other 
particular,  would  not  be  a  measure  of  public  utility;  and  it  surely 
will  not  be  imagined  that  a  privilege  constitutionally  given  to  an 
artificial  person,  would  be  less  constitutionally  given  to  a  natural 
one. 

The  competency  of  the  docket  entry,  the  other  part  of  the  record 
being  lost,  is  incontestable.  A  part  of  a  record  may  always  be  in- 
troduced on  proof  that  nothing  which  can  be  had  remains  behind; 
and  the  proof  of  contents,  to  supply  the  place  of  the  part  lost,  was 
as  clearly  competent. 

Judgment  affirmed. 


Lewis  against  Bradford, 


The  record  of  a  deed,  as  contained  upon  the  record  book,  brought  into  court 
in  the  county  to  which  it  belongs,  is  legal  evidence,  as  well  as  a  certified  copy 
of  it. 

The  fact  of  a  tenant  in  possession  and  claiming  title  to  land,  surrendering  that 
possession  and  taking  a  lease  from  his  adversary,  will  not  be  conclusive  of  his 
right. 

A  power  to  sell  land  cannot  be  established  by  parol  evidence,  though  a  power 
to  lease  for  a  term  not  exceeding  three  years  may. 

Quasre?  Whether  in  an  action  of  ejectment,  it  is  competent  for  the  defendant 
to  prove  that  he  had  made  valuable  improvements  upon  the  land  in  controversy, 
while  in  his  possession,  with  the  knowledge  of  the  plaintiff,  who  made  no  objec- 
tion. 

One  who  is  about  to  purchase  land,  is  bound  to  regard  information  given  to 
him  by  one  who  was  the  agent  of  the  vendor  for  renting  the  land,  respecting  the 
title;  for  having  received  notice  of  a  probable  defect  of  title  from  such  a  source, 
he  would  not  be  a  bona  fide  purchaser  without  notice. 
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ERROR  to  the  common  pleas  of  Bradford  county. 

This  was  an  action  of  ejectment  by  Timothy  H.  Lewis  against 
William  T.  Bradford,  for  a  tract  of  land  in  Monroe  township,  con- 
taining 325  acres.  The  plaintiff,  to  maintain  the  issue  on  his  part, 
gave  in  evidence  as  follows: — 

That  in  1791  the  land  in  controversy  was  occupied  as  a  sugar- 
bush  by  one  Jacob  Bowman  and  one  Stephen  Strickland — that  they 
continued  so  to  occupy  it  for  three  years.  In  February  1794  one 
Jacob  Gibson  moved  on  with  his  family,  built  a  house,  made  sugar 
and  began  to  clear  land  that  spring;  cleared  and  planted  about  5 
acres  with  corn.  Bowman,  for  some  consideration,  relinquished  his 
claim  to  Gibson;  Gibson  lived  there  a  little  over  three  years,  and 
in  the  spring  of  1797,  sold  to  William  T.  Mears;  about  a  month 
after  he  purchased,  Mears  sold  to  one  Dogherty,  who  moved  on  the 
land;  at  this  time  about  15  acres  cleared — a  log  house — Dogherty 
lived  on  it  forsixor  seven  years  and  cleared  a  good  deal — he  had  from 
30  to  40  acres  cleared;  built  a  saw-mill,  a  new  log  house,  a  shed, 
log  barn  and  hovels;  he  sold  to  Jacob  Bowman  for  600  dollars:  the 
clearing  was  in  two  pieces — about  8  acres  cleared  up  the  Schrader 
branch,  as  much  as  20  rods  of  woods  between  them — the  clearing 
extended  up  the  Schrader  branch,  from  the  forks  60  or  70  rods,  and 
as  much  as  80  rods  up  the  main  branch — Dogherty  continued  to 
live  on  the  land  for  some  time  after  he  sold  to  Bowman — Bowman 
occupied  the  said  mill. 

In  March  1812,  Bowman  exchanged  this  land  with  one  Daniel 
Gilbert,  for  a  lot  of  about  30  acres  of  flat  on  Towanda  creek  and 
some  other  consideration.  Gilbert  moved  on  as  soon  as  the  ex- 
change was  made,  and  lived  there  two  years,  when  he  sold  to 
James  Lewis,  the  father  of  the  plaintiff,  for  600  dollars,  who  pur- 
chased the  property  for  his  brother  William  Lewis,  whose  money  paid 
for  the  farm.  Gilbert  moved  away  in  January  1815,  a  little  over  a 
year  after  he  sold  to  Lewis — one  Schrader  lived  in  one  room  of  the 
house;  when  Gilbert  moved  out  he  was  put  on  by  Lewis.  Schrader 
continued  there  until  James  Lewis  moved  on  the  land,  which  was 
soon  after.  James  occupied  the  farm  and  mill  under  his  brother 
William,  until  he  died,  which  was  about  a  year  and  a  half  after  he 
moved  on.  Timothy  H.  Lewis,  the  plaintiff,  lived  with  his  father 
at  that  time,  and  continued  there,  with  the  family,  for  some  time — 
until  the  ensuing  fall — Gilbert  did  not  clear  any  land  while  he  owned 
the  farm.  He  claimed  ihe  "  Dogherty  farm,"  lying  between  the 
main  creek  and  Schrader  branch.  Dogherty  claimed  320  or  330 
acres  lying  there,  and  had  his  claim  surveyed  twice,  the  first  time 
by  one  Stephen  Bell,  and  the  second  time  by  Samuel  Baird,  the 
agent  for  the  Asylum  company — William  Lewis  sold  to  the  plain- 
tiff, Timothy  H.  Lewis,  who  paid  his  uncle  for  the  property  in  lum- 
ber. The  plaintiff  continued  to  live  on  the  farm  and  occupy  it  until 
about  five  years  ago.  The  plaintiff  built  a  new  saw-mill  on  the 
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land  soon  after  he  purchased  of  his  uncle,  and  made  some  other 
improvements  on  the  land. 

And  the  said  plaintiff's  counsel  then  called  as  a  witness  C.  L. 
Ward,  who  testified,  that  he  searched,  with  the  due  and  proper 
officer,  in  the  commissioners'  office  of  Luzerne  county,  and  could 
find  no  assessments  of  Towanda  township;  the  officer  said  Mr 
Williston  had  a  package  of  assessments  and  they  might  be  among 
them.  They  searched  faithfully. 

Horace  Williston  Esq.,  one  of  defendant's  counsel,  being  called 
upon,  alleged  that  he  had  not  those  assessments  in  his  possession, 
and  admitted  there  was  no  tax  assessed  in  Luzerne  county  for 
either  1808  or  1810.  Eliphalet  Mason  being  sworn,  testified  that 
he  was  the  assessor  of  Towanda  township  for  1809,  and  assessed 
the  land  in  controversy  to  William  Dogherty,  but  did  not  recollect 
the  number  of  acres,  it  was  the  triennial  assessment. 

Margaret  Ingraham,  the  daughter  of  said  Dogherty,  inter  alia, 
testified,  that  her  father  was  called  on  for  taxes  while  he  lived  on 
the  land,  but  for  what  amount  or  what  years  she  could  not  recollect. 

And  the  said  counsel  further  gave  in  evidence  as  follows,  to  wit: — 
June  25,  1773. — A  warrant  to  Samuel  Clark  for  300  acres  of  land 
on  the  south  side  of  Towanda  creek,  at  the  junction  of  a  run  with 
the  creek,  to  include  a  tree  marked  A  B,  that  stands  in  the  fork 
about  four  miles  from  the  river  in  the  county  of  Northumberland. 

Sept.  20, 1773. — Receipt  of  Edmund  Physic  for  purchase-money 
of  Samuel  Clark,  24  pounds  15  shillings. 

Sept.  24,  1803. — Survey  by  T.  Sambourne,  deputy  surveyor,  of 
325  acres  and  allowance,  in  the  fork  of  Towanda  creek,  about  five 
miles  from  the  N.  E.  branch  of  Susquehanna,  &c.,  with  a  note 
thereon  that  it  interfered  with  a  survey  made  for  Amy  Hooner. 
Endorsed  "No.  65,"  accepted  3d  April,  1804. 

Sept.  20,  1773. — Deed  poll  from  Samuel  Clark  to  Samuel  Pleas- 
ants. 

Febr'y.  17,  1775. —  Assignment,  Samuel  Pleasants  to  John  M. 
Nesbitt. 

March  16,  1775. — Assignment  John  M.  Nesbitt  to  Charles  Stew- 
art. The  plaintiff's  counsel  then  called  Samuel  A.  Collins,  who 
testified,  that  he  married  a  granddaughter  of  said  Charles  Stewart, 
that  he  died  in  1800  leaving  four  children. 

1. — Mrs  Martha  Wilson,  a  widow,  now  living. 

2. — Mrs.  Coltman  then  widow,  afterwards  married  to  one  Strana- 
han,  since  dead,  leaving  one  son  Ferand  Stranahan.  now  living. 

3. — Mrs  Mary  Wilson,  since  dead  leaving  six  children;  it  is  said 
they  live  in  New  Jersey — I  am  not  acquainted  with  them. 

4. — Samuel  R.  Stewart,  since  dead,  leaving  two  sons,  Charles 
and  Robert,  now  living. 

And  the  said  counsel  then  gave  in  evidence,  as  follows: — 

Jan.  25,  1824. — Deed,  Ferand  Stranahan  and  wife  to  Martha 
Wilson. 

x. — o 
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Oct.  15,  1822. — Deed,  Charles  S.  Stewart  to  said  Martha  Wilson. 

The  said  counsel  then  offered  to  prove  by  said  William  A.  Col- 
lins, that  said  Martha  Wilson  has,  for  a  number  of  years  back, 
transacted  the  business  of  the  estate  of  said  Charles  Stewart,  by 
selling  lands,  receiving  the  pay  therefor,  and  doing  all  and  every 
act  relating  thereto,  necessary  and  proper  to  be  done,  and  that  all 
others,  interested  in  said  estate  have  uniformly  acquiesced  in  and 
confirmed  all  her  said  acts  in  the  premises.  Defendant's  counsel 
objected  to  all  contained  in  the  offer,  except  as  to  any  transactions 
relating  to  the  lands  now  in  dispute  in  this  case,  which  objections 
the  court  sustained,  rejected  the  evidence,  and  at  the  request  of 
plaintiff's  counsel,  sealed  a  bill  of  exceptions. 

The  plaintiff's  counsel  then  further  gave  in  evidence  as  follows:— 

July  6,  1822. — Letter  of  attorney  from  Martha  Wilson  to  Jona- 
than Stewart  to  sell  lands,  &c. 

Feb.  23,  1828. — Article  of  agreement,  heirs  of  the  late  Charles 
Stewart,  by  Jonathan  Stewart,  their  agent  to  the  plaintiff  for  the 
consideration  of  600  dollars. 

And  the  said  counsel  for  the  plaintiff  gave  in  evidence  from  the 
assessment  rolls  of  Bradford  county,  showing  the  land  to  have  been 
taxed  in  the  names  of  Daniel  Gilbert,  James  Lewis,  William  Lewis 
and  Timothy  H.  Lewis,  from  1812  to  1834,  inclusive. 

And  thereupon  the  defendant's  counsel  to  maintain  and  prove 
said  issue  on  his  part  gave  in  evidence  as  follows: — 

July  30,  1784. — Warrant  to  Amy  Hooner  for  300  acres  of  land 
in  Nittany  valley,  to  include  the  north  branch  of  Spring  creek,  about 
three  miles  westward  of  land  this  day  granted  to  Mary  Hooner  in 
the  county  of  Northumberland. 

August  10,  1786. — Survey  of  306  acres  and  allowance  on  the 
south  side  of  Towanda  creek  in  Luzerne  county  or  Northumber- 
land. Note — th«j  land  this  warrant  was  originally  intended  for  is 
included  in  old  surveys. 

Jan.  2,  1788. — This  survey  was  returned. 

Sept.  26,  1800. — Patent  to  Stacy  Potts,  (except  the  recitals,) 

Jan.  1,  1810. — Deed  from  Stacy  Potts  to  William  Potts,  George 
Sherman,  Joseph  Potts  and  Stacy  Potts,  jun.,  for  the  consideration 
of  600  dollars. 

And  the  defendant's  counsel  then  offered  in  evidence  the  record 
book  from  the  recorder's  office  of  Bradford  county,  containing  the 
record  of  a  deed  dated  March  18,  1837,  from  William  Potts  and 
Ann  his  wife,  Rebecca  Sherman  and  others  to  the  defendant,  and 
offered  to  read  said  deed  in  evidence  to  said  jury  therefrom.  The 
plaintiff's  counsel  objected  to  the  record  being  read  in  evidence,  and 
the  court  admitted  it  to  be  read,  whereupon  the  plaintiff  excepted 
to  the  opinion  of  the  court;  which  said  deed  was  then  read  in  evi- 
dence to  the  jury  from  said  record  book;  and  further  proved,  that 
the  return  of  survey  so  made  for  said  Amy  Hooner,  would  apply  to 
the  lands  in  controversy. 
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And  the  said  counsel  for  defendant,  then  further  gave  in  evidence 
the  record  of  the  circuit  court  of  the  United  States  for  the  district  of 
Pennsylvania,  Richard  Smith,  lessee  of  William  Potts  et  a/.,  v. 
William  Stiles,  with  notice  to  Daniel  Gilbert  in  ejectment,  entered 
at  September  session  1817,  or  of  November  session  1816.  Defend- 
ant takes  special  defence  for  200  acres  or  thereabouts,  part  of  the 
premises  in  question,  &c  ;  verdict  and  judgment  for  plaintiff. 

April  22, 1830. — Scire  facias  post  annum  et  diem  against  Daniel 
Gilbert  and  tenants;  returned  served.  April  18,  1832,  judgment  for 
want  of  a  plea.  February  4,  1833,  writ  of  habere  facias  posses- 
sionem  issued;  returned,  land  delivered  to  plaintiff,  &c. 

And  the  counsel  for  defendant,  then  offered  in  evidence  a  deed, 
dated  February  20,  1833,  from  the  plaintiff  to  William  Potts  et  a/., 
granting  them  the  privilege  of  maintaining  the  saw-mill  dam,  at  the 
end  opposite  the  land  in  controversy,  on  other  land  of  plaintiff,  &c., 
to  which  evidence  the  plaintiff's  counsel  excepted,  alleging  the  same 
to  be  irrelevant;  the  execution  of  said  deed  being  admitted,  the 
court  admitted  the  evidence,  and  at  the  request  of  plaintiff  sealed 
a  bill  of  exceptions. 

The  said  deed  was  then  read  in  evidence  to  the  jury,  and  the  de- 
fendant's counsel  further  gave  in  evidence,  a  lease  from  William 
Potts  to  Thomas  Elliott,  for  the  lands  in  controversy,  the  rent  to  be 
paid  to  plaintiff  as  the  consideration  for  the  abovementioned  con- 
veyance, for  the  privilege  of  abutting  said  dam  on  lands  of  plaintiffs. 

The  counsel  for  defendant  called  as  a  witness  one  Thomas  Elliott, 
who,  inter  alia,  testified,  that  Lewis  occupied  the  land  as  a  tenant 
under  Potts  for  two  years,  the  rent  for  which  he  received  or  accepted 
as  the  consideration  for  the  deed  for  the  dam  privilege,  instead  of 
the  200  dollars  consideration,  mentioned  therein,  by  assent  of  said 
Elliott;  said  Lewis  agreeing  to  surrender  peaceable  possession  to 
Potts,  on  the  expiration  of  his  said  term.  He  continued  in  possession 
until  the  sale  to  Bradford,  the  defendant,  when  he  surrendered  it  to 
defendant.  At  the  time  possession  was  delivered  to  Potts,  by  the 
marshal,  the  witness  was  in  possession  of  the  mill,  &c.,  under  an 
agreement  with  Lewis. 

William  Keeler,  being  sworn,  testified  as  follows: 

Bradford  called  on  me  before  he  purchased.  Lewis  occupied  the 
premises  till  Bradford  came  to  purchase.  I  had  a  partial  care  of  the 
property  for  Potts.  I  rented  it  to  Lewis,  verbally,  for  two  years  after 
Elliott's  lease  expired,  on  the  same  terms.  I  settled  with  him  for  one 
year,  the  other  is  unsettled.  I  settled  with  Potts  for  Lewis.  Lewis 
knew  of  Bradford's  intention  to  purchase.  My  authority  came 
through  Elliott. 

The  counsel  for  defendant  offered  to  prove  that  "  when  Bradford 
purchased,  the  farm  and  mill  were  much  out  of  repair;  and  that 
Bradford,  after  he  purchased  and  took  possession,  made  valuable 
and  expensive  improvements  before  this  suit  was  brought.  Timo- 
thy H.  Lewis  living  continually  in  view  while  such  improvements 
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were  making,  without  any  claim  of  title  or  objection  on  the  part  of 
Lewis."  To  which  evidence  the  plaintiff's  counsel  objected.  The 
court  admitted  the  evidence,  and  at  the  request  of  plaintiff's  coun- 
sel, sealed  a  bill  of  exceptions. 

And  thereupon  the  counsel  for  defendant  gave  in  evidence,  in 
substance  as  follows,  to  wit: 

That  when  Bradford  purchased  the  place,  it  was  out  of  repair. 
That  he  cleared  and  sowed  6  acres  of  new  ground,  put  up  the 
fences,  repaired  the  barn  and  saw-mill,  cut  the  brush  on  a  pasture 
lot,  made  some  new  fence,  &c.;  and  then  called  Adam  Wilson,  who 
testified  as  follows:  "  I  called  with  Mr  Bradford  at  the  place,  at 
Mr  Lewis's  house.  Bradford  told  him  he  came  to  look  at  the  place. 
Lewis  said  he  would  as  lief  he  had  it  as  another;  but  he  must  be 
sure  to  get  a  good  title  if  he  bought.  Lewis  said  nothing  else  to 
him  but  what  I  have  mentioned,  that  I  remember.  It  was  while 
snow  was  on  the  ground,  and  I  think  we  went  up  in  a  sleigh.  I 
went  up  with  Bradford.  They  did  not  appear  to  be  strangers.  I 
expect  they  had  met  at  some  time.  I  did  not  hear  Bradford  ask 
for  any  explanation.  I  was  not  with  them  all  the  time.  I  think 
they  went  out  together — whether  to  the  mill  or  not  I  cannot  say. 

And  the  counsel  for  the  said  plaintiff  then  called  Eliphalet  Mason, 
who  testified  as  follows: 

Mr  Bradford  called  on  me  soon  after  he  had  purchased,  and  I 
understood  from  him  that  Elliott  and  Keeler  had  given  him  a  history 
of  all  Mr  Lewis's  claim.  I  can't  say  whether  he  purchased  or  not 
when  he  then  called  on  me. 

The  plaintiff's  counsel  then  offered  to  prove  by  said  Eliphalet 
Mason,  that  prior  to  Bradford's  purchase  of  the  land  in  controversy, 
to  wit,  in  1835,  he  was  employed  by  the  plaintiff  to  search  for  papers 
preparatory  to  commencing  a  new  ejectment  for  the  recovery  of  the 
land  in  controversy.  That  he  ,did  make  such  searches,  and  acted 
under  such  employment,  by  said  Lewis,  and  was  employed  in  said 
capacity,  down  to  some  time  in  the  year  1837. 

That  in  the  spring  of  1837,  the  first  time  he  ever  saw  defendant, 
Bradford,  he  called  upon  the  witness,  and  said  he  had  been  sent  to 
him  by  Elliott  and  Keeler,  for  information  respecting  Lewis's  claim. 
That,  at  that  time,  he  informed  defendant  that  Lewis  intended  to 
commence  a  new  ejectment,  was  making  preparation  therefor,  and 
if  Lewis  could  make  certain  proof,  he  would,  in  the  opinion  of  the 
witness,  recover  the  land. 

The  court  rejected  the  evidence,  and  plaintiff's  counsel  excepted. 

William  Keeler  was  then  recalled. 

I  had  nothing  to  do  with  the  sale  of  Potts  to  Bradford.  George 
A.  Mix  made  the  bargain  with  him.  My  agency  was  with  regard 
to  the  renting  to  Lewis,  and  continued  such  agent  up  to  the  time 
the  place  was  sold.  Potts  afterwards  recognized  it  by  settling  with 
me  with  regard  to  it. 

The  plaintiff's  counsel  then  offered  to  prove,  by  said  William 
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Keeler,  that  during  the  negotiation  between  Mix  and  Bradford,  for 
the  sale  and  purchase  by  Bradford,  of  the  land  in  controversy,  and 
before  the  purchase  was  concluded,  he  informed  said  Bradford  that 
the  plaintiff,  Lewis,  had  a  claim  to  the  land. 

Rejected,  and  exception  taken  by  plaintiff. 

The  plaintiff  prayed  the  court  to  charge  the  jury, 

"  That  if  the  jury  find  that  the  plaintiff  was  in  possession  of  the 
land,  at  the  time  of  the  purchase  of  the  land  by  Bradford,  such  pos- 
session was  notice  to  the  defendant  of  Lewis's  claim  to  the  land.37 

The  court  answered  this  point  by  instructing  the  jury,  that  Lewis 
at  that  time  being  in  possession,  as  the  tenant  of  Bradford,  his  pos- 
session was  not  notice  of  any  other  title  than  that  which  he  derived 
under  the  lease. 

The  opinions  of  the  court,  as  contained  in  each  of  the  exceptions 
to  the  admission  and  rejection  of  evidence,  and  their  answer  to  the 
plaintiff's  point,  were  assigned  for  error. 

Baldtvin  and  Case,  for  plaintiff  in  error. 
Williston  and  Overlon,  for  defendant  in  errror. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  plaintiff  in  this  case  showed  an  improvement 
by  actual  settlement  on  the  land  in  question,  regularly  transmitted, 
and  continued  from  1794  till  1817.  At  this  time  an  ejectment  was 
served  at  the  suit  of  William  Potts  on  Daniel  Gilbert.  By  the  testi- 
mony in  this  case,  Gilbert  had  sold  to  Lewis,  in  1814,  and  in  the 
assessment  of  that  year,  the  land  is  assessed  to  Lewis,  and  Gilbert 
removed  to  another  lot  a  few  miles  distant.  There  was  a  recovery 
against  Gilbert  in  that  suit,  in  1818,  but  no  writ  of  possession.  In 
1830,  a  scire  facias  issued  against  Daniel  Gilbert  and  tenants; 
Gilbert  had  been  dead  many  years.  Some  question  was  made,  as 
appears  by  the  charge  of  the  court,  whether  either  the  ejectment  or 
scire  facias  were  served  on  the  person  in  possession,  and  there  is 
no  error  in  the  charge  in  this  particular.  If  the  scire  facias  was 
not  served  on  Lewis,  it  would  strengthen  his  case. 

The  plaintiff  .here  showed  not  only  the  above  right  by  actual 
possession,  continued  more  than  twenty-one  years,  but  also  traced 
the  title  through  James  and  William  Lewis,  to  the  plaintiff,  T.  H. 
Lewis,  who,  in  1828,  became  the  purchaser  of  a  warrant  and 
survey  from  the  heirs  of  Stewart,  and  the  plaintiff  produced  in  evi- 
dence that  title,  as  follows: — 

June  25,  1773,  warrant  to  Samuel  Clark  for  three  hundred  acres 
of  land,  on  the  south  side  of  Towanda  creek,  at  the  junction  of  a 
run  with  the  creek,  to  include  a  tree  marked  A.  B.,  that  stands  in 
the  fork  about  four  miles  from  the  river,  in  the  county  of  North- 
umberland. September  20,  1773,  receipt  of  Edmund  Physic  to 
Samuel  Clark,  for  24  pounds  15  shillings,  the  purchase-money. 
September  20, 1773,  deed  poll  from  Samuel  Clark  to  Samuel  Pleas- 

X. — G* 
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ants.  February  17,  1775,  assignment  of  this  to  John  M.  Nesbit. 
March  15, 1775, assignment  to  Charles  Stewart.  September  24,1803, 
survey  by  T.  Sambourne,  deputy  surveyor,  of  three  hundred  and 
twenty-five  acres,  in  the  fork  of  Towanda  creek,  about  five  miles 
from  the  northeast  branch  of  the  Susquehanna,&c.,&c.,  with  a  note 
thereon,  that  it  interfered  with  a  survey  made  on  a  warrant  to 
Amy  Hooner.  Accepted  in  surveyor  general's  office,  April  3,  1804. 

The  death  of  Charles  Stewart,  in  1SOO,  was  proved,  and  that  he 
left  four  children:  1.  Martha  Wilson, a  widow  now  living;  2.  Mrs. 
Collman,  twice  married,  now  dead,  leaving  one  son,  F.  Stranahan. 
3.  Mrs.  Mary  Wilson,  now  dead,  leaving  six  children.  4.  Samuel 
R.  Stewart,  now  dead,  leaving  two  children,  Charles  and  Robert, 
now  living. 

Then  the  plaintiff  read  a  deed,  January  25,  1824,  F.  Stranahan 
and  wife  to  Martha  Wilson;  October  15,  1822,  Charles  S.  Stewart 
and  wife  to  Martha  Wilson.  And  offered  to  prove  by  parol,  that 
Mrs  Martha  Wilson  for  many  years  has  acted  as  agent  for  the 
other  heirs,  in  leasing  and  selling  the  lands  of  the  estate,  and  that 
the  other  heirs  have  acquiesced  in,  and  confirmed  her  acts,  &c. 

The  court  rejected  this  offer.  A  power  to  make  a  lease  under 
three  years,  or  to  pay  taxes,  &c.,  may  be  proved  by  parol,  but  a 
power  to  sell,  in  fee,  cannot  be  so  proved.  The  court  was  right; 
an  express  recognition,  and  a  receipt  of  his  proportion  of  the  pur- 
chase-money, knowing  it  to  be  the  purchase-money,  might  be  given 
in  evidence  under  certain  circumstances,  as  a  receipt  for  price  of 
land  on  a  parol  sale  may  be. 

July  6,  1822,  power  of  attorney,  Martha  Wilson  to  Jonathan 
Stewart,  to  sell  lands,  &c.,  &c.  February  23, 1828,  article  of  agree- 
ment, Jonathan  Stewart,  stating  himself  to  be  agent  for  the  heirs  of 
Charles  Stewart,  with  the  plaintiff;  consideration  600  dollars. 

The  plaintiff  then  showed  assessment  to  Daniel  Gilbert  of  thirty 
acres  improved,  two  hundred  and  seventy  woodland,  and  saw- 
mill, in  1812;  and  the  same  in  1813.  In  1814,  the  same  property 
is  assessed,  and  stated  to  be  transferred  to  James  Lewis.  The  law 
directs  the  assessor  to  notice  any  transfers  of  possession  each  year. 
They  also  showed  assessment  of  some  property,  together  with  some 
adjoining  wildlands,to  the  Lewises,lill  the  plaintiff  was  dispossessed, 
and  proved  that  the  land  had  been  taxed  and  taxes  paid  in  Luzerne 
county  in  1809,  before  Bradford  county  was  created. 

The  defendant  gave  in  evidence — July  20,  1784,  warrant  to 
Amy  Hooner  for  three  hundred  acres  of  land  in  Nittany  valley,  to 
include  the  north  branch  of  Spring  creek,  about  three  miles  west- 
ward of  land  this  day  granted  to  Mary  Hooner,  in  the  county  of 
Northumberland.  August  10,  1786,  a  survey  of  three  hundred 
and  six  acres  on  the  south  side  of  Towanda  creek,  in  Luzerne 
county,  or  Northumberland,  with  a  note,  that  the  land  which  this 
warrant  was  originally  intended  for,  is  included  in  old  surveys. 

It  was  admitted  here,  that  it  called  for  land  at  least  one  hundred 
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miles  from  where  it  was  laid.  There  is  no  case  in  which  it  has 
been  decided,  that  a  warrant  removed  one  hundred  miles  is  in  a 
worse  situation  than  if  removed  one  mile  or  ten  miles.  I  appre- 
hend, however,  it  must  be  surveyed  within  the  district  of  the  deputy 
surveyor  to  whom  it  was  directed.  On  2d  January  1788,  it  was 
returned  to  the  office  of  the  surveyor-general.  September  26,  1800, 
patent  issued  to  Stacy  Potts,  (this  was  admitted  except  the  recital 
of  the  intermediate  conveyance  from  Amy  Hooner  to  Stacy  Potts.) 
January  1,  1810,  deed  from  Stacy  Potts  to  William  Potts,  George 
Sherman,  Joseph  Potts  and  Stacy  Potts,  Jr.  (his  sons  and  son-in- 
law);  consideration  600  dollars. 

The  defendant  then  offered  the  record  book  from  the  recorder's 
office  of  Bradford  county,  containing  the  record  of  a  deed,  March 
18,  1837,  from  the  last  named  grantees  to  defendant;  and  offered  to 
read  the  same  in  evidence  to  the  jury;  this  was  objected  to;  and 
admitted,  and  formed  the  second  bill  of  exceptions  to  the  evidence, 
to  which  I  shall  recur  after  stating  the  defendant's  title.  He  also 
showed  a  record  of  a  suit  in  the  circuit  court  of  the  United  States 
for  the  district  of  Pennsylvania;  the  much  spoken  of  case  of 
Lessee  of  William  Potts  v.  Daniel  Gilbert,  found  in  1  Wash.  C.  C. 
JRep.;  it  was  returnable  at  April  session  1817;  the  old  form  of 
ejectment,  supposed  a  previous  ivrit,  which  in  fact  was  never 
issued,  on  which  the  declaration  was  founded;  tested  in  November 
1816,  returnable  to  April  1817,  and  a  verdict  and  judgment  for  the 
plaintiff,  on  which  no  further  proceedings  were  had  until  a  scire 
facias  post  annum  et  diem,  returnable  to  April  1832.  It  issued 
against  Daniel  Gilbert  and  tenants;  judgment  for  want  of  appear- 
ance, and  a  plea  and  writ  of  habere  facias  posses.rionem  issued  on 
4th  February  1833,  and  returned  "possession  delivered."  As  there 
was  no  objection  to  this  record,  it  was  not  brought  here,  and  we 
do  not  know  on  whom  it  was  served.  The  proof  was  that  Daniel 
Gilbert  had  been  dead  many  years,  and  that  Elliot  and  Whitten 
were  in  possession  as  tenants  of  Lewis;  whether  it  was  served  on 
them,  or  Lewis  had  any  notice  of  it,  we  do  not  know.  I  have 
spoken  of  these  proceedings  before.  I  shall  go  back  to  the  two 
points  as  subject  of  dispute,  before  I  notice  what  took  place  after 
the  marshal  delivered  possession. 

And  the  counsel  of  the  plaintiff  insisted  the  patent  did  not  vest 
title  in  Potts,  because  no  receipt  for  the  purchase-money  was  pro- 
duced. This  reason  will  not  support  the  objection;  since  the  open- 
ing of  the  office  after  the  revolutionary  war,  no  warrant  could 
legally  issue  until  the  purchase-money  to  the  state  was  paid,  and 
warrants  and  surveys  have  been  constantly  read  without  produc- 
ing the  receipt  for  the  purchase-money.  It  is  only  where  two  per- 
sons contend  as  to  their  title  to  a  warrant,  or  where  an  actual  set- 
tler or  other  person  in  possession,  is  put  in  jeopardy  by  some 
person  claiming  under  a  warrant,  that  it  becomes  necessary  for  the 
party  claiming  it  to  show  some  legal  or  equitable  right  to  that  war- 
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rant.  The  production  of  a  warrant  is  prima  facie  evidence  that 
the  purchase-money  has  been  paid  to  the  state.  It  may  be  some 
presumptive  evidence,  that  it  was  paid  by  the  person  to  whom  the 
warrant  was  granted,  or  by  him  in  whose  name  it  was  granted, 
more  correctly  speaking;  but,  as  in  this  case,  it  is  no  evidence  that 
the  purchase-money  on  the  warrant  to  Amy  Hooner  was  paid  by 
Stacy  Potts.  The  presumption  being  that  it  was  paid  by  her, 
Stacy  Potts  must  show  a  conveyance  from  her,  or  that  he  himself 
paid  the  state  for  that  warrant,  or  that  he  has  a  conveyance  from 
her  or  from  the  person  who  did  pay  for  it.  The  patent  from  the 
state  to  Stacy  Potts  is  good  for  all  right  the  state  had  at  its  date; 
but  it  is  not  good  against  Arny  Hooner,  unless  the  patentee  can 
show  a  right  from  her;  nor  is  it  good  against  any  person  who  in 
any  way,  either  by  warrant  or  settlement,  had  acquired  a  warrant 
or  a  right  to  a  warrant  before  the  date  of  that  patent.  See  Pen- 
rose  v.  Griffiths,  4  Binn.  231,  and  the  opinions  of  Tilghman  and 
Yeates  fully  on  this  subject.  The  dissenting  opinion  of  Bracken- 
ridge  arose  from  losing  sight  of  the  principle,  that  a  defendant  is 
safe  until  the  plaintiff  show  an  unexceptionable  title;  and  in  Bon- 
net v.  Devebangh,  3  Binn.  175,  and  following  pages,  the  right  of 
Croyle  was  saved  by  his  actual  possession  before  the  patent  was 
granted  to  his  adversary.  The  patent,  then,  was  not  saiisfactory, 
but  this,  not  because  the  purchase-money  had  not  been  paid  to  the 
state,  but  because  there  was  no  title  from  the  person  who  paid  it 
to  Stacy  Potts;  and  such  seems  to  have  been  the  opinion  of  the 
court,  for  the  recitals  were  not  admitted  as  evidence  against  Lewis, 
whose  title  commenced  prior  to  the  patent. 

The  next  exception  was  as  follows: — It  was  admitted  that  the 
copy  of  a  deed  from  the  record  book  was  evidence,  but  denied  that 
the  book  itself,  when  brought  into  court  and  read,  was  evidence. 
Our  first  act  on  the  subject  is  that  of  1715,  which  says,  "there 
shall  be  an  office  of  record  in  each  county  of  this  province,  which 
shall  be  called  and  styled  the  office  for  recording  deeds."  After  di- 
recting the  appointment  of  recorders  and  mode  of  proof  or  acknow- 
ledgment of  deeds  and  the  effect  of  recording,  it  provides  in  the 
fifth  section,  "and  the  copies  or  exemplifications  of  all  deed  so  en- 
rolled, being  examined  by  the  recorder,  and  certified  under  the  seal 
of  the  proper  office,  (which  the  recorder  is  hereby  required  to  affix 
thereto,)  shall  be  allowed  in  all  courts  where  produced,  arid  are 
hereby  declared  and  enacted  to  be  as  good  evidence,  and  as  valid 
and  effectual  in  law,  as  the  original  deeds  themselves,"  &c.,&c. 

This  act  and  the, construction  of  it,  have  come  down  to  us  from 
the  early  part  of  last  century,  and  it  would  be  strange,  but  not 
useful  to  change,  and  in  fact  destroy  it  by  an  affectation  of  gram- 
matical accuracy.  It  was  argued  as  if  copies  of  the  record  from 
that  book  were  made  evidence;  so  they  are,  and  must  be,  or  the 
act  is  useless;  but  the  words  of  the  law  are,  that  copies  of  the 
deeds,  &c.,  are  to  be  evidence.  Now  the  record  book  is  a  copy  of 
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the  deed,  or  it  is  nothing;  and  a  copy  of  the  book  cannot  be  a  di- 
rect copy  of  the  deed.  Copies  from  the  record,  or  the  record,  have 
always  been  admitted  as  evidence.  This  construction,  so  long  acted 
on,  I  consider  as  fixed  as  the  most  express  words  could  make  it. 
The  propriety  of  permitting  a  book  of  records  of  many  deeds  to  be 
brought  into  court  on  all  occasions,  is  another  matter.  If  any 
party,  to  save  expense  of  a  copy,  may  have  it  brought  into  court, 
it  may  be  sent  out  with  the  jury,  who  often  sit  in  rooms, or  may  be 
taken  to  taverns  at  arbitration,  and  much  danger  incurred  and 
great  injury  done.  The  recorder  ought  not  to  give  his  book  out  of 
his  office,  except  on  an  order  of  the  court,  and  if  so  ordered,  ought 
to  be  taken  there  and  back  by  himself  or  one  to  whom  he  in- 
trusts it. 

I  have  stated,  that  the  possession  was  traced  down  from  1794 
until  Potts  was  put  in  by  the  marshal.  The  tract  of  country  in 
which  the  land  in  question  lay,  was  within  the  Connecticut  pur- 
chase. By  an  act  of  assembly,  passed  in  the  session  of  1794-5, 
to  transfer  a  Connecticut  title,  was  made  an  offence  punishable  by 
fine  and  penitentiary  confinement.  By  another  act  of  April  6, 
1802,  all  deeds  which  did  not  recite  the  substance  of  the  warrant, 
or  office  title  or  patent  from  the  late  proprietary,  or  from  the  state, 
are  made  void:  a  penalty  of  200  dollars  is  imposed  on  any  judge 
or  justice  who  shall  take  an  acknowledgment  of  any  such  deed, 
and  the  office  of  any  recorder  who  shall  record  any  such  deed,  is 
forfeited.  This  law  extended  only  to  Wayne,  Luzerne,  and  Ly- 
coming  counties,  and  was  intended  to  prevent  conveyances  of  Con- 
necticut titles.  By  an  act  passed  in  1800,  the  statute  of  limitations, 
as  respected  these  titles,  was  repealed.  The  words  of  the  act  of 
1802  included  all  conveyances  of  rights  by  improvement.  Under 
these  laws,  a  circumspection,  in  speaking  of  titles,  became  com- 
mon in  that  part  of  the  state;  those  who  had  Connecticut  titles 
denied  them,  or  evaded  mention  of  them,  and  the  phrase  "  posses- 
sive right,"  was  then  in  general  use.  All  these  acts  of  assembly 
are  long  since  repealed,  and  were  never  known  to  the  younger  mem- 
bers of  the  profession  of  law;  but  it  is  proper  and  even  necessary 
to  recur  to  them  in  some  cases  Transfers  of  improvement  rights 
were  made  by  parol,  or  if  by  deed,  the  deed  was  concealed,  could 
not  be  proved,  or  acknowledged,  or  recorded.  In  this  case,  several 
of  the  sales  were  perhaps  by  parol,  payment  of  consideration  and 
delivery  of  possession;  some  were  by  deed,  and  the  deeds  could 
not  be  proved.  In  the  circuit  court,  these  transfers  were  treated  as 
nullities,  and  proof  of  transfers  by  parol,  as  unavailing.  Evidence 
was  offered  and  rejected,  showing  that  the  delay  of  the  plaintiff,  in 
bringing  this  ejectment,  was  occasioned  by  time  spent  in  searching 
for  these  deeds,  and  the  fact  that  those  in  possession,  while  the 
benefit  of  the  statute  of  limitations  was  taken  from  them,  spoke  of 
their  possessive  rights,  and  not  claiming  right  of  soil,  was  proved. 
The  charge  of  the  court  on  this  part  of  the  case  was  correct. 
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The  tract  in  question  lay  in  the  forks  of  what  is  now  called  the 
Shrader  branch  and  the  main  creek.  Timothy  H.  Lewis  lived  on, 
and  owned  the  land  on  the  opposite  side  of  the  Shrader  branch, 
and  one  end  of  the  dam  of  the  saw-mill  abutted  on  his  land  on  that 
side  of  the  stream.  Lewis  was  proved  to  have  been  indebted  to  a 
Mr  Elliot,  and  had  put  this  man  in  possession  of  the  tract  in  ques- 
tion and  the  saw-mill,  by  an  agreement  to  let  him  continue  two 
years,  to  discharge  this  debt.  When  Potts  came  with  the  marshal 
to  take  possession,  and  had  taken  possession,  Lewis  threatened  to 
cut  down  the  end  of  the  dam  which  abutted  on  his  other  land,  and 
thus  destroy  the  saw-mill.  Elliot  had  leased  the  land  in  question 
from  Potts,  as  soon  as  it  was  given  into  his  possession.  By  his  ac- 
count of  the  matter,  and  through  his  interference,  Lewis  was  prevailed 
upon  to  agree  to  give  Potts  the  right  of  continuing  the  dam  against 
his  other  land;  for  this  grant  Potts  was  to  give  him  200  dollars, 
which  was  to  come  out  of  the  rent  as  it  fell  due  from  Elliot  to 
Potts.  Elliot  says  he  considered  the  case  of  Lewis  hopeless,  and 
advised  him  to  take  this  200  dollars  as  being  better  than  nothing, 
and  his  only  chance  of  ever  getting  any  thing.  This  deed  was 
offered  in  evidence,  as  some  proof  of  a  relinquishment  of  his  claim, 
and  admitted  and  exception  taken.  There  was  no  error  in  ad- 
mitting  it.  I  shall  notice  this  again.  After  Elliot's  lease,  which 
was  for  two  years,  had  expired,  Mix  and  Keeler,  as  agents  for 
Potts,  leased  to  Lewis,  who  lived  opposite,  and  had  undertenants 
on  the  land  in  question.  This  fact  of  his  having  taken  a  lease  as 
tenant  under  Potts,  was  also  relied  on  as  evidence  of  relinquish- 
ment of  his  claim.  The  judge  put  the  case  principally  on  another 
point;  but  it  may  be  well  to  notice  this.  In  Richardson  v.  Stew- 
art, in  2  Serg.  fy  Ratvle  87,  88,  a  similar  point  arose;  at  one 
previous  trial  Richardson  had  recovered  against  Stewart.  The 
right  of  Richardson  was  by  articles  of  agreement  vested  in  Mr 
John  Haldeman.  The  late  Judge  Walker,  then  at  the  bar,  acci- 
dentally fell  into  company  with  Stewart,  who  had  a  large  crop  of 
wheat  nearly  ripe,  (it  was  in  June,)  and  corn  and  oats  growing; 
he  had  been  told  that  Haldiman  or  Richardson  would  take  all  his 
crop;  he  was  in  great  trouble,  and,  on  an  offer  by  Mr  Walker,  that 
if  he  would  give  no  more  trouble,  and  would  take  a  lease  and  be- 
come a  tenant,  he  would  be  permitted  to  keep  a  tenant's  share 
of  the  crops  in  the  ground,  he  took  the  lease,  got  the  grain,  and, 
according  to  his  contract,  went  off  at  the  end  of  the  year.  As 
Richardson  was  also  on  part  of  the  tract,  Stewart  did  not  discon- 
tinue an  ejectment  he  had  pending  for  that  part,  and  he  brought  a 
new  ejectment  for  that  which  had  been  recovered  from  him.  These 
matters  were  urged  as  barring  his  right;  it  stayed  his  new  ejectment 
until  he  restored  the  possession,  but  it  was  not  a  release  of  his 
right;  and  the  fact  that  the  bargain  was  made  with  a  man  in  trou- 
ble, who  had  just  lost  a  cause  before  a  judge  of  the  supreme  court 
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at  a  circuit  court,  it  had  no  avail  with  the  court  or  jury.     I  was  his 
counsel,  he  recovered  the  land,  and  his  descendants  own  it  yet. 

I  now  come  to  the  poirH  on  which  the  cause  turned  in  the  court 
below,  and  to  notice  the  evidence  given  and  evidence  rejected,  of 
what  occurred  about  the  time  Bradford  purchased.  The  question 
was,  is  he  a  bona  fide  purchaser,  for  valuable  consideration,  with- 
out notice?  or  perhaps,  also,  did  Lewis  know  Bradford  intended  to 
purchase,  and  conceal  his  claim  and  intention  to  renew  his  suit?  In 
judging  of  this,  we  must  consider  what  was  offered,  and  what  it 
would  have  amounted  to  if  proved.  In  very  few  cases,  if  in  any 
case,  is  it  necessary  to  prove  all  a  party  wants  by  one  witness — if 
the  testimony  of  several  witnesses  makes  out  a  fact,  or  facts,  it  is 
enough,  and  as  good  as  if  proved  by  one.  It  was,  to  put  it  in  proper 
order,  offered  to  prove,  that  when  he  went  to  Mix  and  Keeler 
to  purchase,  Keeler,  who  was  Potts's  agent,  and  leased  the  land 
in  question,  and  collected  the  rents,  told  him  of  Lewis's  claim. 
Keeler,  to  be  sure,  did  not  make  the  contract  to  sell,  that  was  done 
by  Mix;  but  information  of  an  adverse  claim  by  the  grantor,  or  his 
agent,  cannot  be  considered  too  loose  to  be  noticed.  It  was  further 
offered  to  prove,  that  Keeler  and  Elliott  (who  knew  something 
more  than  loose  talk)  told  him  to  go  to  E.  Mason,  Esq.  for  informa- 
tion. To  prove  that  Mason  had  been  employed  for  some  time  in 
searching  for  testimony  for  Lewis,  that  Bradford  did  go  to  Mason, 
who  told  him  Lewis  was  preparing  to  bring  a  suit,  and  if  he  could 
procure  certain  proof  (probably  the  lost  deeds),  he  would,  in  Mason's 
opinion,  recover  the  property.  Now  if  Lewis  was  preparing  to 
bring  an  ejectment,  he  must  have  intended  to  go  out  of  possession. 
Baldwin  had  gone  to  Lewis's  house,  on  an  adjoining  tract,  and  with 
him  in  a  sleigh  a  Mr  Wilson.  His  testimony  I  will  give  in  his 
own  words,  so  far  as  relates  to  this  matter.  "  We  called  at  Lewis's 
house;  Bradford  told  him  he  came  to  look  at  the  place.  Lewis  said 
he  would  as  lief  he  had  it  as  another,  but  he  must  be  sure  and  get 
a  good  title  if  he  bought.  Lewis  said  nothing  else  to  him  but 
what  I  have  mentioned."  On  being  cross-examined,  he  said: 
"  Bradford  did  not  ask  for  any  explanation.  I  was  not  with  them 
all  the  time.  I  think  they  went  out  together — whether  to  the 
mill,  I  don't  know." 

First,  ought  the  evidence  of  Keeler  and  Mason  to  have  been  re- 
ceived? We  have  not  much  in  the  English  books  on  the  subject 
of  actual  notice,  though  a  great  deal  as  to  constructive  notice.  Sug- 
den  says,  generally,  that  loose  reports  are  not  notice;  and  he  cites 
chancery  cases,  and  gives  an  abstract  to  this  purpose  as  full  as  the 
case  itself.  A  person  is  about  to  purchase,  and  A  tells  him  the  man 
has  no  title,  except  in  trust  for  another.  B  contradicts  this,  and  says 
the  man  holds  the  land  absolutely,  and  not  in  trust.  He  purchases, 
and  it  turns  out  that  the  information  given  by  A  was  correct.  Held, 
that  he  was  an  innocent  purchaser,  for  he  could  not  know  which  was 
true.  But  Sugden  immediately  adds,  that  he  would  not  advise  a  pur- 
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chaser  to  rely  on  this,  and  cites  a  dictum  of  Lord  Hale:  that  if  neces- 
sary he  would  consider  there  was  notice:  "  there  might  have  been 
a  noise  in  the  house:"  meaning,  I  suppose,  a  report  or  talk  in  the 
family.  But  suppose  the  purchaser  had  only  heard  what  A  told 
him — would  this,  without  contradiction,  have  been  held  no  notice? 
I  have  found  no  English  case  which  says  so.  In  point  of  fact,  this 
matter  of  purchase,  without  notice,  is  generally,  perhaps  always, 
decided  in  chancery  according  to  Maddock's  Chancery  Principles 
and  Practice,  vol.  ii,  p.  323-4.  The  bill  states  the  facts  from  which 
notice  of  an  adverse  claim  is  inferred.  It  is  not  sufficient  to  plead  a 
purchase  without  notice,  actual  or  constructive;  but  defendant  must, 
by  a  full,  clear,  and  substantial  answer,  (not  merely  as  to  knowledge 
and  belief,}  as  well  as  by  averment  in  the  plea,  deny  the  facts  from 
which  notice  is  inferred — though  he  need  not  go  beyond  what  is 
alleged,  and  rip  up  his  whole  title — and  must  plead  that  the  vendor 
was  in  possession  by  himself  or  tenant.  That  he  had  no  notice  be- 
fore the  conveyance,  and  before  the  purchase-money  actually  paid, 
not  merely  secured  to  be  paid.  Harris  v.  Southcote,  1  Jltkins  538; 
Story  v.  Lord  Windsor,  2  <fltkins  620;  Hardingham  v.  Nichols,  3 
Jltkins  304;  3  P.  Wms.  307;  2  Vesey,  Jun.  454-8.  It  is  si  ill  left 
open  to  the  other  party  to  contradict  the  denial.  This  often  occurs 
on  a  bill  for  discovery,  or  bill  for  injunction;  when  adverse  possession 
is  alleged  as  notice.  It  is  no  excuse  that  he  was  only  told  of  an 
adverse  possession;  he  is  bound  to  go  and  see — why  when  told  of 
adverse  title  is  he  not  bound  to  inquire?  If  he  be  told  the  person  in 
possession  is  a  tenant,  he  is  bound  to  ascertain  whether  the  tenant 
has  any  other  title.  See  7  Watts  276,  and  cases  there  cited.  I 
shall  not  in  this  case  undertake  to  state  any  general  rule.  It  de- 
pends, says  Chancellor  Kent,  4  Kent  179,  on  the  infinite  variety  of 
circumstances  in  each  case.  All  the  cases  agree  that  notice  to  an 
agent  is  notice  to  principal;  and  though  I  do  not  remember  a  case,  it  is 
clear  that  notice  from  a  vendor,  or  the  agent  of  a  vendor,  is  of  equal 
effect;  and  who  will  say,  that,  when  an  agent  or  vendor  is  applied 
to,  to  sell  lands,  and  the  vendee  is  informed  there  is  an  adverse  claim, 
and  that  J.  S.  can  tell  the  whole  nature  of  it,  and  whether  ever  it 
will  be  prosecuted,  this  is  not  notice?  The  man  goes  to  J.  S.,  who 
tells  him  there  is  a  claim,  and  if  a  paper  can  be  found  that  claim  will 
take  the  land.  I  do  not  understand  that  the  judge  would  have  re- 
jected this  evidence,  if  it  had  not  been  for  the  testimony  of  Wilson, 
which,  in  the  hearing  of  a  tedious  and  perplexed  case,  siruck  him 
in  a  different  light  from  what  it  does  this  court.  It  must  be  recol- 
lected that  Keeler  had  sworn  that  the  lease  to  Lewis  was  to  expire 
in  the  ensuing  spring,  and  that  Lewis  was  bound  to  give  up  the 
possesssion.  There  was  no  evidence  that  he  had  ever  applied  to 
continue  or  renew  it.  In  judging  of  the  admissibility  of  evidence, 
we  look  at  the  effect  of  it,  if  given.  Lewis  will  then  be  a  man  who 
intends  to  bring  a  suit,  and  must  remove  from  the  land  to  enable 
him  to  do  so.  Baldwin  comes  and  says,  I  am  come  to  look  at  the 


July  1840.]  OF  PENNSYLVANIA.  81 

[Lewis  v.  Bradford.] 

place.  Lewis  says,  I  would  as  lief  you  came  on  as  another — this 
only  adds  another  proof  that  he  did  not  intend  to  continue  tenant — 
"  but  be  sure  to  get  a  good  title  if  you  buy."  It  struck  this  court 
as  a  clear  intimation,  at  least  that  Baldwin  ought  to  be  careful — it 
would  have  induced  any  other  man  to  inquire  what  was  meant  by 
this  advice.  If  Baldwin  had  made  any  reply,  or  asked  any  question 
as  to  title,  and  Lewis  had  concealed  his  claim,  he  might  have 
been  postponed.  But  he  was  not  bound  to  tell  his  claim  to  every 
man  he  met.  He  gave  a  distinct  intimation,  that,  to  a  person  pro- 
posing to  purchase,  care  and  circumspection  were  necessary,  and  that 
the  subject  was  not  pressed  farther,  was  the  fault  of  Baldwin  and 
not  of  Lewis — and  this  is  more  clearly  so,  if  Keeler,  and  Elliott,  and 
Mason,  or  any  of  them,  had  told  him  of  Lewis's  claim.  The  case  of 
Overfield  v.  Christie,  7  Serg.  Sf  Raivle  173-7,  had  put  the  decision, 
or  rather  the  law,  as  laid  down  in  Potts  v.  Gilbert,  clearly  out  of  the 
way  as  to  a  great  part  of  it.  That  case  will  throw  light  on  the  state 
of  the  country,  and  the  situation  of  the  people  there,  and  of  the  laws 
of  this  state  relating  to  that  section  of  country. 

We  are  of  opinion,  the  testimony  offered  in  these  two  bills  of  ex- 
ceptions, ought  to  have  gone  to  the  jury,  and  that  they  should  have 
been  told  that  unless  Lewis  distinctly  understood  Baldwin  was  in 
treaty  for  a  purchase,  he  was  not  bound  to  tell  of  his  claim;  and  if 
he  did  suspect  an  intention  to  purchase,  that  he  gave  a  fair 
opening  to  full  information,  and  that  Lewis's  title  ought  not  to  have 
been  treated  as  totally  destroyed  by  what  Wilson  testified;  and  at 
all  events,  the  truth  of  his  testimony  ought  to  have  been  left  to  the 
jury — and  to  enable  the  jury  to  judge  fairly  of  it,  the  rejected  tes- 
timony of  Keeler  and  Mason  ought  to  have  been  received. 

There  was  another  bill  of  exceptions,  as  to  proof  of  improvements 
made  by  Baldwin  since  he  came  on.  It  was  admitted,  and  proof 
given,  that  the  use  of  the  property  was  worth  double  the  amount 
expended  in  improvements.  The  whole,  then,  was  mere  waste  of 
time  in  this  case.  It  is  not  necessary  to  state,  whether  a  person 
sitting  by  and  using  permanent  and  valuable  improvements,  made 
of  value  equal  to  or  exceeding  the  worth  of  the  land,  may  not  raise 
an  equity — certainly,  in  a  doubtful  case,  they  would  weigh  with  a 
jury.  And  it  is  possible  there  may  be  cases  in  which  all  this  would 
not  postpone  a  right — but  the  facts  of  this  case  raise  no  such  ques- 
tion. In  1  Serg.  fy  Rawle  520-1,  the  assertion  was,  that  two  ver- 
dicts and  judgments  (before  our  act  of  1807)  in  ejectment  in  favor 
of  defendant  and  his  ancestors,  and  seventeen  years  acquiescence  by 
Kyle,  were  a  bar  in  that  ejectment,  The  common  pleas  answered 
"  they  are  not  a  bar;"  and  certainly  they  are  not,  said  this  court.. 

In  Pedrick  v.  Searle,  5  Serg.  #  Rawle  236,  there  was  a  recovery 
by  plaintiff.  The  defendant  had  been  more  than  twenty-one  years 
in  possession;  after  the  recovery,  he  took  a  lease  for  the  improved 
x. — H 
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part;  the  plaintiff  sold  his  right,  but,  on  a  new  ejectment,  the  right 
by  twenty-one  years'  possession  prevailed  and  recovered  the  land. 
The  supreme  court  of  New  York,  in  3  Johns.  270,  say, "  a  recovery 
is  of  the  possession,  (not  of  the  seisin  or  freehold,)  without  prejudice 
to  the  right,  us  it  may  afienvards  appear,  even  between  the  same 
parties.  He  who  enters  under  it,  in  truth  and  in  substance,  can  only 
be  possessed  according  to  his  right.  If  he  has  a  freehold,  he  is  in 
as  a  freeholder;  if  he  has  a  chattel  interest,  he  is  in  as  a  termor;  if 
he  has  no  title,  he  is  in  as  a  trespasser.  If  he  has  no  right  to  the  pos- 
session, then  he  lakes  only  a  naked  possession.  1  Burr.  614. 

We  have  a  case  which  says,  that  in  a  case  where  a  man  has  pur- 
chased without  notice,  and  another  has  an  equity,  and  sues  on  that 
equity,  he  must  indemnify  the  purchaser  by  refunding  what  has 
been  paid  by  him.  Youst  v.  Martin,  3  Serg.  8?  Raivle  423.  It  is 
admitted  that  this  is  an  innovation  on  what  was  the  rule  in  chancery 
before,  and  I  think  we  have  more  than  one  case  decided  on  the  prin- 
ciple, that  notice  before  payment  of  all  the  money,  is  sufficient. 
Alterations  are  not  always  amendments.  If  it  should  happen  that 
Lewis  recovers  the  land,  whether  ought  Potts  or  Lewis  to  repay  to 
Baldwin  the  sum  he  has  paid.  If  the  jury  find  notice  to  Baldwin, 
before  he  purchased,  this  point  does  not  arise. 

I  am  at  a  loss  to  say  why  it  was  laid  down  in  this  case,  that  Lewis 
was  bound  to  prove  that  he  gave  notice.  This  can  only  apply 
where  the  proof  is  that  he  was  personally  informed  by  Baldwin  that 
he  was  about  to  purchase — or  those  only  if  Baldwin  was  ignorant 
of  his  claim.  This  was  decided  at  Pittsburg,  in  a  suit  between  Jack 
and  Blair,  for  a  house  in  Kittaning.  To  avoid  future  disputes,  I 
would  also  refer  to  Rogers  v.  Hall,  4  Watts  359,  where  it  is  said, 
the  receipt  on  a  deed  is  not  evidence  of  actual  payment  by  a  person 
claiming  as  a  purchaser  for  valuable  consideration. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Carskadden  against  Poorman. 

In  an  action  against  a  justice  of  the  peace,  by  a  parent,  to  recover  the  penalty 
for  marrying  his  minor  son,  the  entry  in  the  family  Bible  of  the  son's  birth,  proved 
by  the  oath  of  the  plaintiff,  is  competent  evidence  of  the  minority  of  the  son. 

In  such  action  it  is  competent  for  the  defendant  to  give  evidence  tending  to 
show  previous  encouragement  or  assent  of  the  parent  to  the  marriage;  but  not 
subsequent  indications  of  his  satisfaction  therewith. 

ERROR  to  the  common  pleas  of  Clinton  county. 

Peter  Poorman  against  James  Carskadden,  Esquire.     This  was 
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an  action  of  debt  to  recover  from  the  defendant  the  penalty  of  50 
pounds,  for  marrying  (he  minor  son  of  the  plaintiff. 

After  the  plaintiff  had  offered  in  evidence  the  notice  which  the 
law  requires  with  proof  of  the  service  of  it  upon  the  justice  before 
suit  brought,  the  defendant  objected  to  it  on  the  ground,  that  the 
copy  served  was  not  a  true  copy  of  the  notice  offered,  because  the 
word  "  one"  in  the  sentence  "  he  being  under  the  age  of  twenty- 
one  years,"  was  omitted.  But  the  court  overruled  the  objection 
and  sealed  a  bill  of  exception. 

The  plaintiff  then  offered  in  evidence  his  family  Bible,  containing 
the  entries  of  the  births  and  deaths  in  his  family,  together  with  his 
own  testimony  of  its  authenticity.  The  defendant  objected  to  it  on 
the  ground,  that  it  was  not  the  best  evidence,  and  that  the  plaintiff 
was  not  competent  to  testify  to  it;  but  the  court  overruled  the 
objection  and  sealed  a  bill  of  exception. 

The  plaintiff  having  been  sworn,  said,  "this  is  my  family  Bible, 
and  the  record  is  the  true  lime  of  the  birth  of  my  children,  the 
entries  are  in  my  own  handwriting;  the  entry  of  the"  birth  of  my 
son  Henry  (the  one  who  was  married)  was  truly  made  one  or  two 
days  after  he  was  born."  The  entry  was  then  read,  "  Henry  born 
14th  January,  181S." 

The  defendant  then  called  a  witness,  and  offered  to  prove  by  him 
that  he  (the  witness)  called  with  the  justice  previous  to  the  mar- 
riage, and  told  him  that  Amelia  was  pregnant  by  Henry  Poorman, 
and  that  he  must  marry  them,  or  issue  a  warrant  to  arrest  him. 
This  was  objected  to,  and  the  evidence  was  overruled. 

It  was  then  offered  to  be  proved  on  the  part  of  the  defendant,  by 
the  testimony  of  Henry  Poorman  and  Amelia  Poorman,  that  she, 
the  said  Amelia,  had  lived  in  the  house  of  the  plaintiff  (Peter 
Poorman)  more  than  one  year  immediately  before  the  marriage; 
that  while  she  lived  there,  the  said  Henry  paid  his  addresses  to  her, 
and  that  the  plaintiff  knew  it.  That  while  the  said  Amelia  was  so 
living  with  Peter  Poorman,  she  became  pregnant  by  the  said  Henry, 
and  that  she  made  the  fact  known  to  him  and  that  he  married  her. 
That  since  the  marriage,  the  said  Peter  Poorman  has  put  his  son 
on  a  farm,  treated  him  and  the  said  Amelia  well,  and  has  expressed 
himself  fully  satisfied  and  pleased  with  the  marriage.  That  since 
the  suit  was  brought,  he  said  he  did  not  care  for  the  penalty  or  fine, 
and  if  he  had  the  5  dollars  back  he  gave  his  attorney,  he  would 
drop  it,  as  he  was  pleased  with  the  marriage,  and  he  was  willing  to 
drop  the  suit,  but  he  supposed  his  son-in-law  would  not  agree  to  it. 
The  court  rejected  the  evidence  and  sealed  a  bill  of  exception. 

Fleming,  for  plaintiff  in  error,  cited  2  Watts  9;  6  Binn.  416. 

•Armstrong  and  Campbell,  contra,  cited  6  Serg.  Sf  Rawle  136;  1 
Yeates  15;  4  Binn.  326;  2  Yeates  441;  5  Peters 476;  5  Coiven  337. 
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The  opinion  of  the  court  was  delivered  by 

ROGEKS,  J. — The  plaintiff  assigns  as  error,  the  admission  of  the 
testimony,  in  the  several  bills  of  exception,  and  the  charge  of  the 
court.  As  to  the  latter,  it  must  be  disregarded,  as  the  general  errors 
without  a  specification  of  the  points  relied  on,  give  no  information 
to  the  adverse  party. 

This  was  an  action  to  recover  the  penalty  of  50  pounds  from 
the  defendant,  the  plaintiff  in  error,  who  was  a  justice  of  the  peace, 
for  marrying  the  son  of  the  plaintiff,  who  was  a  minor,  without  the 
consent  of  the  father.  To  prove  that  the  son  was  a  minor,  which 
was  essentially  requisite,  under  the  act,  it  was  given  in  evidence  by 
the  testimony  of  Peter  Poorman,  the  plaintiff,  as  follows: — 

"  This  is  my  family  Bible;  that  record,  is  the  record  of  the  birth  of 
my  children;  the  entries  are  in  my  own  handwriting;  the  entry  of 
my  son  Henry's  birth  (the  son  alluded  to)  was  made  a  day  or  two 
after  the  birth.  It  was  truly  made."  The  entry  is,  "  Henry  born 
the  14th  January,  181S." 

The  objections  to  the  testimony  are  two:  that  the  Bible  is  not 
evidence  of  the  time  of  the  birth,  though  duly  proved,  and  that  it 
cannot  be  proved  by  the  oath  of  the  party  to  the  suit. 

The  first  exception  was  not  taken  at  the  trial,  and  has  been  but 
little  pressed  in  the  argument  here. 

Evidence  of  pedigree,  of  birth,  and  of  death,  is  somewhat  relaxed 
from  necessity,  and  for  these  purposes,  entries  in  the  register  of 
burials,  and  the  entries  of  the  births  and  deaths  of  the  members  of 
the  family,  in  a  Bible,  are  always  given  in  evidence  without  objec- 
tion. Indeed  without  reverting  to  some  such  sources  of  informa- 
tion, it  would  be,  in  many  cases,  impossible  to  prove  the  pedigree, 
or  the  time,  either  of  the  birth  or  death,  of  obscure  individuals. 
Experience  has  shown,  that  it  is  less  exceptionable,  and  more  to  be 
depended  on,  than  the  frail  recollections  or  memory  of  strangers,  of 
such  facts  as  are  alone  interesting  to  the  parents,  or  the  immediate 
members  of  the  family. 

But  although  there  can  be  no  doubt,  that  the  entries  when  duly 
proved,  are  evidence,  yet  it  is  not  so  clear,  that  the  party  in  interest, 
is  a  competent,  witness  to  authenticate  the  book,  and  prove  the 
entries.  No  case  has  been  cited,  nor  is  any  known,  where  the  point 
has  been  directly  decided. 

It  may  be  laid  down  as  a  general  rule,  that  when  the  evidence 
is  not  to  the  court,  but  to  the  jury,  the  party  in  interest  is  not  a 
competent  witness;  but  this  though  a  general,  is  not  a  universal 
rule.  In  Garwood  v.  Dennis,  4  Binn.  326,  it  is  said,  "Necessity, 
either  absolute  or  moral,  is  sufficient  ground  for  dispensing  with  the 
usual  rules  of  evidence."  Thus,  in  this  country,  from  necessity,  the 
party  is  competent  to  prove  his  book  of  original  entries,  and  there 
would  seem  to  be  an  equal  necessity  here.  Without  resorting  to 
the  testimony  of  the  parents,  it  would  be,  in  many  cases,  very  diffi- 
cult to  authenticate  the  family  record.  It  is  believed,  there  is  but 
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little  danger  which  can  arise  from  such  proof,  accompanied  as  it  is 
by  the  book  itself,  which  is  open  to  the  inspection  of  the  jury.  An 
attempt  to  fabricate  an  entry,  to  subserve  a  particular  purpose, 
would  be  easily  detected,  and  it  is  difficult  to  believe  that  there  is  any 
thing  to  fear  from  a  false  entry,  made  at  a  distant  period  of  time,  to 
answer  a  contingent  purpose.  When  entered  at  the  time  it  pur- 
ports to  bear  date,  it  is  liable  to  no  objection,  and  there  is  no  evi- 
dence on  which  a  jury  would  place  more  implicit  reliance. 

The  defendant  was  permitted  to  give  any  evidence  which  tended 
to  show  the  assent  of  the  father  to  the  marriage,  or  that  he  en- 
couraged it;  and  for  this  purpose,  he  was  allowed  to  prove,  that 
the  son's  wife  lived  at  the  house  of  the  father,  previous  to  the  mar- 
riage, that  he  knew  he  visited  her,  and  that  he,  the  son,  thought  a 
good  deal  of  her.  But  they  refused  to  admit  evidence,  that  since 
the  marriage,  the  father  had  put  the  son  on  a  farm,  and  had  ex- 
pressed himself  well  satisfied  and  pleased  with  the  match.  In  this 
the  court  have  taken  a  sound  and  proper  distinction.  We  cannot 
perceive,  in  what  respect,  such  testimony  conduces  to  prove,  either 
an  encouragement,  or  a  previous  assent  to  the  marriage.  It  is  a 
matter  of  no  sort  of  consequence,  so  far  as  any  inquiry  into  the 
improper  conduct  of  the  justice  is  involved,  whether  the  parent  is 
well  or  ill  pleased,  or  whether  the  match  be  good  or  bad.  The  act 
was  intended  to  prevent  clandestine  marriages,  and  for  this  purpose 
has  imposed  upon  the  justice  a  proper  penalty,  for  marrying  or  join- 
ing in  marriage,  any  person  under  twenty-one,  without  the  assent 
of  the  parents.  It  is  intended  as  a  punishment  of  the  offender, 
rather  than  a  compensation  to  the  parent,  and  to  make  this  depend 
on  the  fitness  or  unfitnessof  the  match,  would  lead  to  indecent  and 
worse  than  fruitless  inquiries.  Nor  is  a  good  reason  perceived, 
why  the  act  should  be  eluded,  because  the  kind  and  tender  feelings 
of  the  parent,  induce  him  to  receive  into  favour  an  erring  child, 
and  to  supply  him  with  the  common  necessaries  or  comforts  of  life. 
Such  testimony,  by  the  encouragement  it  would  give  to  angry  pas- 
sions, would  produce  infinite  mischief  which  the  court,  by  their 
decision,  have  properly  prevented. 

The  defendant  further  offered  to  prove,  that  the  son  communi- 
cated his  marriage  to  his  fathershortly  after  it  took  place,  and  what  he 
said  about  it.  The  offer  was  evidently  too  general.  The  defendant 
should  have  specified  what  was  said,  and  if  it  tended  to  prove  assent 
or  encouragement,  on  the  authority  of  the  case  of  Rodelsough  v. 
Sands,  2  Watts  9,  it  would  have  been  evidence.  But  as  it  stands, 
it  is  but  little  more  than  the  repetition  of  the  offer  of  evidence,  which 
in  another  shape  had  been  properly  rejected. 

The  objection  to  the  notice  is  too  refined,  nor  can  we  see  any 

thing  in  the  charge  of  which  the  defendant  has  the  slightest  reason 

to  complain.     There  is  convincing  evidence  of  every  fact  necessary 

to  maintain  the  suit,  viz: — that  the  son  was  a  minor,  and  that  the 
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defendant,  who  was  a  justice  of  the  peace,  joined  him  in  marriage 
without  the  consent  of  his  parents. 
Judgment  affirmed. 


Roush  against  Walter. 

If  a  dam  be  built  in  a  navigable  stream  in  conformity  with  the  provisions  of 
the  law,  and  the  shute  has  been  rendered  innavigable  by  flood  or  accident,  the 
owner  of  the  dam  would  not  be  liable  for  damage  occasioned  thereby,  before  he 
had  time  to  repair  it;  nor  in  an  action  for  a  nuisance,  would  he  be  liable  for  an  errone- 
ous opinion  as  to  the  safety  of  running  through  the  shute  in  its  damaged  condition. 

ERROR  to  the  common  pleas  of  Union  county. 

George  Roush  against  Simon  Walter.     Action  on  the  case. 

By  an  act  of  assembly  passed  in  1803,  Penn's  creek  was  declared 
a  public  highway  for  arks,  rafts,  &c.,  and  provision  was  made  by 
the  same  act  for  the  erection  of  dams  by  individuals  who  owned 
the  lands  through  which  it  ran,  prescribing  the  manner  in  which  it 
should  be  constructed,  and  requiring  the  owner  to  make  a  shute  of 
certain  dimensions  for  the  passage  of  craft.  By  a  sudden  freshet 
in  the  creek,  or  by  the  passage  of  an  ark  over  the  dam,  which  had 
been  constructed  conformably  with  the  law,  the  shute  was  so  in- 
jured as  to  render  the  navigation  unsafe.  The  plaintiff  with  his 
ark  came  down  the  creek  to  fhe  dam,  and  knowing  the  injury  it 
had  sustained,  stopped;  upon  examining  the  shute  and  dam,  and 
being  advised  by  the  defendant  that  there  was  no  danger,  that  he 
could  run  it,  "  that  he  would  go  on  the  ark  and  warrant  it  to  go 
safe,"  he  got  on  board,  and,  in  going  through,  the  ark  was  so  in- 
jured that  she  sank  a  short  distance  below  the  dam,  and  the  load- 
ing was  injured.  This  action  was  then  brought  by  the  plaintiff  to 
recover  the  amount  of  damages  which  he  sustained. 

Leivis,  President,  instructed  the  jury  that  if  the  injury  was  occa- 
sioned by  the  dam  not  having  been  built  in  conformity  with  the 
directions  of  the  act  of  assembly,  or  by  negligence  of  the  defen- 
dant in  not  repairing  an  injury  done  to  the  dam  which  had  ren- 
dered it  unsafe  for  the  passage  of  craft,  the  defendant  would  be 
liable: — but  if  it  were  caused  by  a  sudden  flood  in  the  stream,  or 
by  the  passage  of  a  raft  or  ark  a  few  hours  before,  and  the  breach 
or  injury  could  not  have  been  repaired  by  any  ordinary  exertions 
on  the  part  of  the  defendant,  then  the  plaintiff  was  not  entitled  to 
recover: — that  the  declaration  of  the  defendant  "that  he  would 
warrant  it  to  go  safe,"  would  not  entitle  the  plaintiff  to  recover  in 
this  suit.  Verdict  for  defendant.  This  opinion  was  assigned  for 
error. 
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Swineford  and  Lashel,  for  plaintiff  in  error,  cited  14  Serg.  4* 
Rawle  71;  3  Smith's  Laws  70.  113;  3  Serg.-fy  Rawle  276;  Str. 
Purd.  737;  17  Serg.  <$•  Raivle  101;  1  JFa/te  14;  16  Serg.  8? 
Rawle  414;  1  Binn.  38;  1  tferg-.  4"  Rawle  298. 


Slenker  and  Merrily  for  defendant  in  error,  cited  8  tferg-.  4* 
Raivle  211;  4  Z)«//.  249;  3  tfmj-.  4*  Raivle  273;  3  Penns.  Rep* 
180;  3  TFa/As  330;  8  Watts  407;  1  JFa/te  71;  1  Com.  Dig.  420; 
2  Sound.  PI.  Ev.  203;  4  Rawle  9;  4  JFa/te  440. 


PER  CURIAM.  —  Though  there  was  conflicting  evidence  at  the 
trial,  it  is  not  now  to  be  asserted  that  the  dam  was  not  constructed 
according  to  the  requisition  of  the  statute;  for  the  jury  were  directed 
to  find  for  the  plaintiff  if  they  should  be  of  opinion  that  it  was  not. 
The  principle  which  results,  and  it  is  perhaps  the  only  one,  is  that 
the  defendant  is  not  to  be  held  answerable  for  a  loss  which  he  could 
not  foresee  or  prevent;  as  was  ruled  in  the  case  of  the  Lehigh 
Bridge,  4  Rawle  241,  and  Bacon  v.  Arthur,  4  Watts  440.  It  can- 
not be  pretended  that  if  the  shute  had  been  rendered  innavigable 
by  the  flood  or  an  ark,  the  defendant  would  be  answerable  for 
damage  for  it  before  he  had  time  to  repair  it;  and  such  was  the 
direction.  As  to  the  defendant's  advice  to  attempt  the  passage  at 
all  events,  it  is  obvious  that  he  would  not  be  liable  for  an  erroneous 
opinion  as  to  the  condition  of  the  shute,  in  an  action  for  a  nuisance. 
The  rest  was  for  the  jury,  who,  as  to  the  few  and  simple  principles 
of  law  involved  in  the  case,  were  properly  directed. 

Judgment  affirmed. 


Maus  against  Maus. 

Upon  a  scire  facias  to  revive  a  judgment,  with  notice  to  several  terre-tenants,  a 
several  issue  was  joined  between  the  plaintiff  and  each  terre-tenant,  and  a  ver- 
dict and  judgment  were  rendered  against  some  of  the  terre-tenants  and  in  favour 
of  others:  Held,  that  they  in  whose  favour  the  verdict  and  judgment  were 
rendered,  were  not  entitled  to  recover  their  costs  from  the  plaintiff. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

Lewis  Maus  issued  a  scire  facias  to  revive  a  judgment  against 
Wm  Montgomery,  administrator  of  Philip  Maus,  deceased,  with 
notice  to  Joseph  Maus,  Lewis  Maus,  Elizabeth  Maus,  and  Philip 
Strawbridge;  each  defendant  pleaded  separately  to  issue,  and  a 
verdict  was  rendered  for  the  plaintiff  for  370  dollars  91  cents,  to  be 
levied  of  the  land  of  Elizabeth  Maus,  and  the  jury  found  for  the 
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defendants  Joseph  Maus  and  Philip  Strawbridge.  Whereupon  a 
judgment  was  rendered.  On  motion  the  court  allowed  the  bills  of 
costs  of  the  defendants  Joseph  Maus  and  Philip  Strawbridge  to  be 
recovered  from  the  plaintiff,  and  an  execution  was  issued  therefor. 

Greenough,  for  plaintiff  in  error,  cited  2  Com.  Dig.  249,  tit. 
Costs;  5  Watts  315. 

Frick  and  Bellas,  for  plaintiff  in  error,  cited  2  *ftrch.  Prac.  287; 
8  Taunt.  129. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  was  a  scire  facias  post  annum  et  diem, 
sued  out  upon  a  judgment  at  the  suit  of  Lewis  Maus  against  Wil- 
liam Montgomery,  administrator  of  Philip  Maus,  deceased,  with 
notice  to  Joseph  Maus,  Elizabeth  Maus  and  Philip  Strawbridge, 
as  terre-tenants.  The  administrator  pleaded  payment,  with  leave, 
&c.  The  terre-tenants  severally  pleaded  specially; — first,  that  the 
several  tracts  of  land,  occupied  and  possessed  by  them,  were  not 
bound  by  the  judgment;  because,  at  the  time  of  its  rendition,  the 
said  several  tracts  of  land,  were  severally  and  respectively  held  by 
them  in  fee,  discharged  from  all  lien,  on  account  of  the  debt  therein 
mentioned,  and  said  to  be  owing  by  the  intestate  to  the  plaintiff. 
Secondly,  that  the  intestate  in  his  lifetime  conveyed  certain  land  to 
the  plaintiff,  in  satisfaction  of  the  debt  mentioned  in  the  judgment. 
And  thirdly,  that  the  obligation  upon  which  the  judgment  was  ob- 
tained, was  given  voluntarily  and  without  any  consideration  by 
the  intestate,  in  his  lifetime,  to  the  plaintiff.  5  Watts  315,  where 
these  pleas  are  set  out  at  length.  On  the  trial  the  jury  found 
a  verdict  in  favour  of  the  plaintiff,  for  370  dollars  and  91  cents, 
to  be  levied  of  the  lands  of  George  Maus,  in  the  possession  of 
Elizabeth  Maus,  and  as  to  Joseph  Maus  and  Philip  Straw- 
bridge,  the  other  terre-tenants,  the  jury  found  in  their  favour. 
The  court  rendered  judgment  upon  the  verdict  for  the  plaintiff. 
Joseph  Maus  and  Philip  Strawbridge,  claimed  to  have  their  bills 
of  costs  paid  by  the  plaintiff,  Lewis  Maus,  on  the  ground  that 
the  jury  had  given  a  verdict  in  their  favour;  and  in  order  to  obtain 
payment  of  the  same,  made  application  to  the  court  for  a  rule 
against  the  plaintiff,  to  show  cause,  why  their  bills  of  costs  should 
not  be  allowed;  which  rule  was  accordingly  granted,  and  after- 
wards made  absolute  by  the  court.  In  this  the  plaintiff  alleges  that 
the  court  below  erred.  At  common  law  no  final  costs  were  recovera- 
ble by  either  the  plaintiff  or  the  defendant.  2  Inst.  28S;  Hardr. 
152;  2  Tid.  Pract.  864.  The  statute  of  Gloucester,  6  Ed.  1,  c. 
1,  sect.  2,  first  gave  plaintiffs  a  right  to  recover  costs  in  all  cases 
where  they  were  entitled  to  recover  damages.  But  this  statute 
only  extended  the  right  of  recovering  costs  to  plaintiffs.  And  in  no 
case  did  a  defendant  acquire  this  right,  excepting  in  a  writ  of  right 
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of  ward,  writ  of  error,  and  writ  of  replevin,  until  the  passage  of 
the  statute  of  23  Hen.  8,  chap.  15,  sect.  1;  whereby  it  was  enacted 
that,  "in  trespass  upon  the  statute,  5  Rich.  2,  debt,  covenant,  de- 
tinue, account,  trespass  on  the  case,  or  upon  any  statute  for  an 
offence  or  wrong  personal,  immediately  supposed  to  be  done  to  the 
plaintiff,  if  the  plaintiff,  after  the  appearance  of  the  defendant,  be  non- 
suited, or  a  verdict  pass  against  him,  the  defendant  shall  have  judg- 
ment to  recover  his  costs  against  the  plaintiff,  to  be  assessed  and  taxed 
by  the  direction  of  the  judge  or  judges  of  the  court,  where  such  action 
shall  be  commenced  or  sued,  and  shall  have  such  process  and  execu- 
tion for  the  recovery  of  the  same,  against  the  plaintiff,  as  the  plaintiff 
should  or  might  have  had  against  the  defendant,  in  case  judgment  had 
been  given  for  the  plaintiff."  And  subsequently  other  statutes  were 
passed,  extending  the  right  of  defendants  to  recover  costs,  to  other 
cases;  but  until  the  passage  of  the  statute  of  8  and  9  Wm  3,  chap. 
11,  if  one  of  several  defendants  had  been  acquitted,  he  was  not 
entitled  to  his  costs;  the  courts  construing  the  former  acts  to  relate 
only  to  the  case  of  a  total  acquittal  of  all  the  defendants.  Dibben 
v.  Cooke,  2  Strange  1005-6;  Queen  v.  Danvers,  1  Salk.  194;  2 
ffidd's  Pract.  900.  This  statute,  however,  as  may  be  seen  by  the 
first  section,  only  extends  to  cases  of  trespass,  assault,  false  impris- 
onment, or  ejectione  ftrmae,  where  several  persons  were  made  de- 
fendants, and  enacts  that,  where  any  one  or  more  of  them  shall  be, 
upon  the  trial  thereof,  acquitted  by  verdict,  every  person  so  acquit- 
ted, shall  recover  his  costs  of  suit,  in  like  manner  as  if  the  verdict 
had  been  given  against  the  plaintiff,  and  acquitted  all  the  defend- 
ants. Being  thus  confined  in  its  terms,  to  these  particular  actions, 
it  was  held  not  to  extend  to  actions  of  trespass  upon  the  case, 
including  trover;  2  Strange  1005;  1  Barnes  139;  nor  to  replevin, 
3  Burr.  12S4;  or  to  debt  on  bond  against  executors,  where  one 
was  acquitted  on  the  plea  ofplene  administravit prefer,  2  Tidd's 
Pract.  901.  And  it  is  perfectly  clear,  that  it  does  not  embrace  the 
case  before  us,  which  is  a  writ  of  scire  facias.  And  indeed  it  does 
not  appear,  that  either  plaintiff  or  defendant  was  entitled  to  recover 
costs  in  such  writ,  until  this  last  act  came  into  operation.  1  Stran. 
188;  3  East  202.  But  by  the  third  section  of  this  act,  it  is  enacted, 
inter  alia,  that  "  in  all  suits  upon  any  writ  or  writs  of  scire  facias, 
and  suits  upon  prohibitions,  the  plaintiff  obtaining  judgment,  or  any 
award  of  execution  after  plea  pleaded,  or  demurrer  joined  therein, 
shall  likewise  recover  his  costs  of  suit;  and  if  the  plaintiff  shall 
become  nonsuited,  or  suffer  a  discontinuance,  or  a  verdict  shall  pass 
against  him,  the  defendant  shall  recover  his  costs,  and  have  execu- 
tion for  the  same  in  like  manner  as  aforesaid."  But  then  according 
to  the  rule  of  construction,  which  governed  the  statute  of  23  Hen. 
6,  chap.  15,  as  also  the  prior  statutes  giving  costs  to  defendants,  the 
provision  of  this  third  section  can  only  be  considered  as  extending 
to  cases  in  favor  of  defendants,  where  there  is  a  total  acquittal  of 
them  all.  Besides,  this  would  appear  also  to  have  been  what  the 
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legislature  intended,  otherwise  they  would  have  used  language 
similar  to  that  employed  in  the  first  section  of  the  act.  There  is  no 
other  English  statute  in  force  here,  giving  costs  to  defendants  in 
suits  of  scire  facias;  and  having  none  of  our  own,  it  necessarily 
follows,  that  the  defendants  or  terre-tenants,  Joseph  Mans  and 
Philip  Strawbridge,  are  not  entitled  to  recover  costs  in  this  case. 
The  judgment  and  order  of  the  court  below,  allowing  them  costs, 
and  likewise  the  execution  issued  therefor,  are  reversed. 
Judgment  reversed. 


Inman  against  Kutz. 

In  ejectment  upon  an  equitable  title,  where  the  payment  of  money  to  the  de- 
fendant is  necessary,  to  enable  the  plaintiff  to  recover,  a  tender  of  the  amount  before 
suit  brought,  and  bringing  it  into  court  on  the  trial,  are  sufficient;  it  need  not  be 
the  same  money,  nor  need  it  be  brought  in  upon  a  rule  of  court. 

In  levies  of  real  estate  upon  execution,  more  laxity  of  description  is  allowed 
than  in  deeds  of  conveyance:  it  is  sufficient  if  the  terms  used  show  what  was 
intended  to  be  levied  on;  and  where  doubtful  expressions  are  employed,  the  con- 
struction should  be  favorable  to  the  plaintiff,  to  enable  him  to  obtain  payment  of 
his  debt  from  the  property  of  his  debtor. 

When  there  is  any  evidence  of  a  fact  submitted  to  a  jury,  this  court  will  not 
inquire  into  the  propriety  of  the  verdict;  the  remedy  is  in  the  court  below  on  a 
motion  fora  new  trial. 

WRIT  of  error  to  the  common  pleas  of  Luzerne  county. 

This  was  an  action  of  ejectment  by  Jacob  Kutz  against  Caleb 
Inman,  for  the  one-third  part  of  a  tract  of  land,  containing  38 
acres.  Richard  Inman  died  seised  of  the  land,  leaving  issue, 
eleven  children,  of  whom  Richard,  Caleb,  and  John  Inman  were 
three.  In  January,  1832,  upon  the  petition  of  Israel  Inman,  the 
eldest  son,  a  writ  of  partition  and  valuation  was  awarded,  upon 
which  the  estate  was  divided  into  several  parts,  of  which  the  land 
in  question,  38  acres,  was  one,  and  called  No.  2;  valued  at  70  dol- 
lars per  acre.  Caleb  Inman  came  into  court  upon  the  return  of  the 
writ,  and  took  this  No.  2  at  the  valuation,  and  entered  into  the  re- 
cognizances required  by  law  to  the  other  heirs,  and  it  was  confirmed 
to  him. 

Then  the  plaintiff  offered  in  evidence,  an  article  of  agreement, 
dated  7th  Jan.  1833,  between  Caleb,  Richard,  and  John  Inman, 
produced  by  defendant  on  notice  of  the  attorney  of  plaintiff  to  Caleb 
Inman,  and  in  the  possession  of  Caleb  Inman,  to  which  offer  defend- 
ant's counsel  objected;  whereupon  the  court  overruled  the  objec- 
tion, and  the  defendant  excepted. 

Agreement  then  read  in  evidence  as  follows: — 
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Whereas,  John  Inman,  and  Richard  Inman,  have  this  day  bar- 
gained and  sold,  transferred  to  me  their  interest,  part  and  parcel  of 
the  real  estate  of  Richard  Inman,  for  the  purpose  of  enabling  the 
said  John  and  Richard,  in  conjunction  with  myself,  to  take  portion 
No.  2  in  the  division  of  our  father's  estate,  for  our  joint  benefit,  and 
it  is  understood  and  agreed,  that  if  the  court  permit  me  to  take  said 
portion  at  the  appraisement,  and  demand  recognizance  to  secure  the 
payment  of  the  due  proportion  of  money  to  the  other  heirs  and  legal 
representatives,  and  also  the  widow's  dower ;  then  upon  the  said  John 
and  Richard,  advancing  at  all  times,  their  due  proportions  in  money, 
as  the  court  may  order  and  direct  me,  then  they  shall  be  equally  in- 
terested in  said  portion,  number  two.  That  is,  it  is  understood,  that 
we  hold  as  tenants  in  common,  in  equal  proportions;  the  said  Caleb 
holding  the  whole  as  security  to  cover  his  advances  and  liabilities, 
if  any. — Witness  my  hand  and  seal  this  7th  January,  1833. 

CALEB  INMAN,  [L.  s.] 

The  plaintiff  then  gave  in  evidence  a  judgment  against  John 
Inman,  upon  which  execution  was  issued,  and  the  following  levy 
made:  "Levied  on  a  tract  or  parcel  of  land,  situate  in  Hanover 
Township,  Luzerne  county,  and  state  of  Pennsylvania,  now  in  the 
hands  and  possession  of  Caleb  Inman,  and  being  the  heirship  of 
John  Inman,  in  the  real  estate  of  Richard  Inman."  Upon  a  ven- 
ditioni  exponas  the  land  was  sold  to  the  plaintiff  for  20  dol- 
lars, and  a  deed  made  to  him  by  the  sheriff,  describing  the  land  as 
in  the  levy.  The  recognizance  entered  into  by  Caleb  Inman  upon 
his  taking  the  land  at  the  valuation,  was  in  the  sum  of  1600  dol- 
lars, conditioned  for  the  payment  of  876  dollars  35  cents,  to  the 
heirs  of  Richard  Inman,  after  the  death  of  the  widow,  the  interest 
of  which  was  to  be  paid  to  the  widow  during  her  life.  The  plain- 
tiff then  proved  the  tender  of  480  dollars  to  the  defendant  before 
suit  brought,  and  the  same  sum  was  brought  in  on  the  trial. 

The  plaintiff  then  rested,  and  the  defendant,  to  sustain  the  issue 
on  his  part,  gives  the  following  evidence: 

January  10, 1833.  Deed,  Richard  Inman  and  wife  to  Caleb  Inman, 
being  a  release  for  consideration  of  one  dollar,  of  their  interest  in 
real  estate  of  Richard  Inman,  deceased.  Recorded  January  12, 
1840. 

January  7,  1833.  Deed,  John  Inman  to  Caleb  Inman,  being  a  re- 
lease for  consideration  of  one  dollar  and  other  good  considerations 
of  interest  of  John  Inrnan,  in  real  estate  of  Richard  Inman,  deceased, 
acknowledged  and  recorded  January  14, 1S33. 

January  7,  1833.  Deed,  Richard  and  John  Inman  to  Caleb  In- 
man, for  their  interests  in  their  father's  estate.  Consideration  of 
one  dollar,  and  other  good  causes  and  considerations,  them  thereto 
moving. 

Jonas  Hartsell  sworn — Proves  the  receipt  of  Richard  Inman  to 
Caleb  Inman,  of  September  23,  1836.  This  receipt  then  offered  by 
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defendant,  to  which  offer  plaintiff's  counsel  object.     Court  sustain 
the  objection,  and  reject  the  receipt. 

Samuel  F.  Headly  sworn — Proves  the  signature  of  John  Inman 
to  receipt  of  April  4,  1834.  Receipt  then  given  in  evidence. 

"  Hanover  April  4,  1834. 

"  Received  of  Caleb  Inman,  one  hundred  dollars  by  me,  it  being 
in  full  of  all  demands  against  him  for  my  heirship,  or  all  my  right, 
title,  interest  or  claim  in  my  father's  estate,  by  me,  according  to 
agreement.  JOHN  INMAN." 

James  Nesbitt  sworn,  says — I  sold  property  of  John  Inman:  was 
sheriff  at  the  time.  Received  written  notice  [produces  it]  and  made 
proclamation  of  it  at  the  time  of  sale.  Jacob  Kutz  was  there — In- 
man also  was  present  at  sale,  and  gave  notice,  in  addition  that  he 
owned  John's  interest  in  their  father's  estate,  that  he  claimed  the 
lands  levied  on  by  Kutz,  and  then  selling.  lie  said  they  might  see 
the  record. 

Being  cross-examined,  he  says — Inman  said  people  might  exa- 
mine the  record  and  see  his  title.  He  said  that  he  had  title — that 
they  might  look  in  the  office  and  see  his  title.  I  do  not  recollect  any 
thing  said  about  receipts.  Written  notice  dated  January  3,  1835. 

Defendant  then  rested,  and  plaintiff,  as  rebutting  testimony,  recalls 
David  Scott,  who  says — I  purchased  part  of  the  estate  of  Richard 
Inman,  deceased.  Caleb  took  three  shares — his  own,  Richard's 
and  John's.  I  was  at  Buttonwood  in  the  spring,  about  the  last  of 
April  or  first  of  May,  after  I  paid  money  to  the  state,  which  was  in 
1833,  and  saw  Caleb  on  the  flats.  I  went  to  him  and  spoke  of  pur- 
chasing. I  offered  him  the  amount  of  appraisement  in  sixty  days, 
and  would  pay  it  into  court.  After  conversing  some  time  with  him, 
Caleb  said  I  will  accept  your  offer.  He  said  there  is  Richard  and 
John  whom  I  must  consult  before  I  make  a  bargain.  He  unhar- 
nessed his  horses,  and  said  he  would  never  plough  another  furrow 
in  the  land.  Heard  nothing  more  of,Caleb  till  the  latter  part  of 
summer.  After  August  court,  about  the  first  of  September,  John, 
Richard  and  Caleb  came  to  me,  and  agreed  to  every  thing  except 
paying  the  money  into  court.  They  wanted  it  paid  to  them.  We 
c.ould  not  agree.  They  all  agreed  they  were  equally  interested  in 
the  property.  That  there  was  an  agreement  so  that  Caleb  could 
take  their  share.  One  of  them  said  it  was  on  record — looked,  but 
could  not  find  it.  They  then  said  it  was  in  0.  Collins'  hands. 

Being  cross-examined,  he  says — Jacob  Ray  was  living  on  my 
Buttonwood  farm  when  I  had  the  conversation  with  Caleb  on  the 
flats — conversation  with  the  three  brothers  in  the  same  summer, 
and  shortly  before  John  left  the  country.  I  have  no  means  of  know- 
ing the  time  except  from  the  time  of  payment  in  patent.  Land 
worth  6  dollars  per  acre  a  year.  Went  to  converse  with  Caleb 
from  what  Ray  told  me.  I  was  not  to  pay  Caleb  till  the  first  of 
April.  Caleb  was  willing  to  take  the  money,  but  said  his  brothers 
would  not. 
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The  plaintiff  then  offered  to  prove  by  John  R.  Coudrey,  that  some- 
time before  August  court,  the  witness  was  at  Berwick,  and  saw 
John  Inman,  who  owed  him  money — that  John  Inman  told  him 
that  he  owned  some  landed  property  near  this  place,  was  about 
selling  it  to  Judge  Scott — that  he  was  coming  up  at  court  to  arrange 
the  matter,  and  would  then  leave  the  pay  for  said  Coudrey  in  the 
judge's  hands.  To  which  offer  defendant's  counsel  objected.  The 
court  overruled  the  objection  and  admitted  the  evidence.  Where- 
upon defendant's  counsel  excepted  to  the  opinion  of  the  court. 

John  R.  Coudrey  being  sworn,  says — I  think  just  before  August 
court  I  was  at  Berwick;  saw  a  man  they  called  John  Inman.  He 
told  me  he  owned  some  landed  property  near  this  place,  and  he  was 
about  selling  it  to  Judge  Scott;  he  said  he  was  coming  up  at  court 
to  have  it  arranged,  and  would  then  leave  the  pay  in  the  judge's 
hands.  Did  not  see  John  Inman  after  that;  I  was  riot  down  at  court; 
down  next  week — went  into  prothonotary's  office  and  found  Judge 
Scott  there. 

Being  cross-examined,  says — My  impression  is  I  saw  Judge  Scott 
week  after  court;  cannot  fix  time  except  from  date  of  record — can- 
not swear  to  time. 

Plaintiff  then  rested,  and  defendant  recalled  Samuel  F.  Headly, 
who  said — From  the  entries  in  my  books  I  think  John  Inman  left  Ber- 
wick for  the  west  the  morning  of  April  9, 1834;  I  am  certain  he  left 
prior  to  the  10th.  John  Inman  was  here  on  April  4,  1834.  John 
Inman  either  brought  me  up  or  took  me  down.  I  was  at  home  on 
April  5,  1834.  I  went  with  John  while  here  to  the  Flats.  He  had 
business  to  transact  with  his  brother  Caleb.  I  knew  John  Inman 
very  well.  He  left  a  power  of  attorney  with  me  to  transact  his 
business.  This  was  executed  April  5,  1834.  I  received  money 
for  John  after  he  left.  April  10,  1834,  of  George  Muchler,  a 
small  payment  received.  May  10,  1834,  received  10  dollars,  10 
cents  of  John  Snyder  for  John  Inman.  I  have  never  seen  John 
Inman  since  he  left  Berwick.  He  has  not  returned  to  my  know- 
ledge. I  have  received  letters  from  him.  His  letters  are  dated 
Michigan  city.  May  9,  1834,  I  wrote  to  several  debtors  of  John 
Inman  to  settle  their  accounts. 

Being  cross-examined,  he  says — I  think  I  did  not  receive  letters 
from  John  Inman  till  the  winter  after  he  left.  John  Inman  came 
to  me  with  a  copy  of  a  scire  facias,  and  asked  me,  as  counsel,  whe- 
ther it  was  a  lien  upon  his  real  estate.  Think  he  brought  it  to  me 
in  March  1834.  I  subsequently  purchased  a  property  of  John  In- 
man in  Union. 

There  was  much  other  parol  evidence,  respecting  the  indebtedness 
of  John  Inman,  and  the  time  and  manner  of  his  going  away  from 
the  country,  all  for  the  purpose  of  showing  the  transaction  between 
him  and  his  brothers  to  be  fraudulent. 

And  the  counsel  for  the  defendant  prayed  the  court  to  charge  the 
jury  as  follows: 
x. — I 
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1.  That  without  a  tender  by  the  plaintiff  of  one-third  of  the  valua- 
tion money  of  No.  2,  before  suit  brought  he  cannot  recover,  and  that 
in  order  to  make  a  good  tender,  the  party  making  it  is  bound  to 
state  distinctly  the  purpose  for  which  it  is  made,  and  .to  inform  the 
party  to  whom  the  tender  is  made,  that  the  money  tendered  will  be 
deposited  in  some  person's  hands  from  whom  he  may  receive  it  at 
any  time  he  chooses  to  call  for  it.     And  in  order  to  avail  himself  of 
a  lender,  as  made,  it  is  the  duty  of  the  party  pleading  and  proving 
it,  to  prove  that  the  money  brought  into  court  is  the  same  money 
which  was  tendered. 

2.  That  there  is  not  a  legal  tender  and  production  of  the  same  money 
into  court  proved  in  this  case,  and  that  the  plaintiff  cannot  therefore 
recover. 

3.  That  the  sheriff's  deed  does  not  convey  to  the  plaintiff  any 
interest  in  No.  2,  and  as  the  plaintiff  claims  no  title  except  under 
that  deed,  he  cannot  recover  any  interest  in  No.  2  in  this  action. 

4.  That  the  deeds  of  John  Inman  to  Caleb  Inman  vest  in  Caleb 
all  the  estate  and  interest  of  John  in  No.  2,  and  that  these  deeds  and 
the  proceeding  in  the  orphans'  court  vested  the  legal  title  to  the 
whole  of  No.  2  in  Caleb  Inman.  and  that  the  receipt  of  April  4, 
1834,  was  a  legal  and  sufficient  release  of  all  John  Inman's  interest, 
under  the  agreement  of  Caleb,  of  January  7,  1333,  whereby  the 
whole  estate  in  No.  2,  legal  and  equitable,  became  well  vested  in 
Caleb  Inman  prior  to  June  28,  1834. 

5.  That  fraud  is  to  be  proved  by  clear  and  satisfactory  evidence, 
and  that  the  jury  must  be  satisfied,  from  dear  and  uncontradicted  tes- 
timony, that  the  transaction  between  John  and  Caleb  was  fraudu- 
lent, before  the  jury  will  have  any  right  to  set  aside  the  transaction. 

6.  That  the  deed  of  John  Inman  vested  the  legal  title  in  Caleb 
Inman,  and  being  on  record  at  time  of  sheriff's  sale,  was  notice  to 
all  purchasers  of  the  transfer  of  title — that  notice  of  the  purchase  of 
John's  equity  was  not  necessary — that  the  paper  produced  and 
signed  by  Caleb  Inman  is  a  declaration  of  trust  and  vested  a  mere 
equity  in  John  Inman;  that  upon  the  declaration  of  trust  being  sur- 
rendered to  Caleb,  no  further  conveyances  were  necessary,  and  that 
the  receipt,  if  believed  by  the  jury  to  have  been  given  before  June 
28,  1834,  defeats  John's  equity  and  the  equity  of  those  claiming 
under  John. 

The  court  then  charged  the  jury  as  follows: 

Jessup,  President. — "The  plaintiff  brought  this  suit  to  recover 
one-third  part  of  a  tract  of  land,  containing  37  acres,  89  perches, 
formerly  the  estate  of  Richard  Inman,  deceased;  and  contained 
in  a  patent  to  him,  dated  November  25,  1834,  among  other 
lands. 

"Caleb  Inman, the  defendant,  is  the  son, and  Jacob  Kutz,  the  plain- 
tiff, claims  the  rights  of  John  Inman,  another  son  of  the  said  Richard 
Inman,  deceased.  Both  parties  claim  under  the  same  title  as  de- 
rived from  Richard  Inman,  the  father.  He  died  intestate,  seised 
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of  these  lands,  and  leaving  twelve  children  and  grandchildren,  as 
his  legal  representatives. 

"  In  1832,  Israel  Inman,  one  of  the  heirs,  applied  to  the  orphans' 
court  for  a  partition  of  this  estate,  and  proceedings  were  had 
thereon  and  the  estate  divided.  On  August  6,  1832,  all  the 
heirs  being  in  court,  the  land  now  in  controversy  being  division. 
No.  2,  containing  37  acres,  89  perches,  valued  at  70  dollars  per 
acre,  was  appropriated  to  Caleb  Inman,  who  accepted  it  at  the 
appraisal,  and  on  the  14th  January  following,  entered  into  recogni- 
zance for  the  payment  of  the  appraised  value  to  the  other  heirs. 
The  legal  title  to  this  land  was  thus  vested  in  Caleb  Inman.  But 
previous  to  this,  on  the  7th  day  of  January,  John  Inman  and  Richard 
Inman  conveyed  all  their  interest  in  their  father's  estate  to  Caleb 
Inman,  and  at  the  same  time,  John,  Richard,  and  Caleb,  entered 
into  an  agreement  as  follows:  (here  read  the  agreement.)  The  con- 
veyance, these  articles  of  agreement,  and  the  vesting  of  the  title  in 
Caleb,  by  the  proceedings  in  the  orphans'  court,  are  all  to  be  taken 
together,  and  their  effect  was  to  vest  in  Caleb  the  legal  title  in  trust 
as  to  one-third  for  the  use  and  benefit  of  John.  John  was  the  real 
owner — Caleb  was  his  trustee:  and  John,  upon  complying  with  the 
terms  of  the  agreement,  by  paying  Caleb  for  his  liabilities  and  ad- 
vancements, would  be  entitled  to  the  possession  and  profits  of  one- 
third  claimed  in  this  election.  But  in  order  to  entitle  the  plaintiff 
to  recover,  he  must  show  himself  legally  vested  with  the  interest  of 
John  in  these  lands,  and  that  he  has  done  all  that  John  ought  to 
have  done  under  the  agreement.  John's  interest  in  this  land  was 
subject  to  the  lien  of  a  judgment,  and  might  be  bound  by  the  same; 
and  for  the  purpose  of  showing  that  the  interest  of  John  is  transfer- 
red to  him,  the  plaintiff  has  shown  the  record  in  this  court  of  a  judg- 
ment obtained  by  him  against  John,  and  the  usual  proceedings 
thereon  to  a  sale  and  a  deed  by  the  sheriff  to  him  of"  a  tract  or  par- 
eel  of  land,  situate  in  the  township  of  Hanover,  in  the  county  of 
Luzerne  and  state  of  Pennsylvania,  now  in  the  hands  and  posses- 
sion of  Caleb  Inman,  and  being  the  heirship  of  John  Inman,  in  the 
real  estate  of  Richard  Inman,  deceased. 

"These  lands  being  in  the  possession  of  Caleb,  John  being  an  heir 
of  Richard,  these  proceedings,  with  the  deed  of  the  sheriff,  were  suf- 
ficient to  vest  John's  interests  in  the  plaintiff,  (the  purchaser,)  and 
this  is  in  answer  to  the  third  point  submitted  by  the  defendant's 
counsel. 

"  In  the  situation  in  which  John  and  Caleb  were  placed  by  the 
agreement  of  January  7,  1833,  more  than  this  was  necessary  in 
order  to  entitle  the  plaintiff  to  recover. 

"  By  the  terms  of  this  agreement,  Caleb  was  to  retain  possession  of 
the  whole  until  he  was  reimbursed  for  all  his  <  advances  and  liabi- 
lities, if  any.'  So  that  before  Hie  plaintiff  can  recover,  he  must 
prove  that  he  has  paid,  or  offered  to  pay  to  Caleb,  the  full  amount 
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of  these  advancements  and  liabilities,  and  having  so  offered  to  pay 
and  tendered  it,  must  bring  the  money  into  court. 

"  The  defendant's  counsel,  then,  in  their  first  point,  ask  the  court 
to  charge  you,  'that  without  a  tender  by  the  plaintiff,  of  one-third  of 
the  valuation-money  of  No.  2,  before  suit  brought,  he  cannot  reco- 
ver; and  that  in  order  to  make  a  good  tender,  the  party  making  it  is 
bound  to  state  distinctly  the  purpose  for  which  it  is  made,  and  to  in- 
form the  party  to  whom  the  tender  is  made,  that  the  money  tendered 
will  be  deposited  in  some  person's  hands,  from  whom  he  may  re- 
ceive it  at  any  time  he  chooses  to  ask  for  it;  and  in  order  to  avail  him- 
self of  a  tender  so  made,  it  is  the  duty  of  the  party  pleading  and 
proving  it,  to  prove  that  the  money  brought  into  court  is  the  same 
money.'  To  this  the  court  answer,  that  the  tender  in  this  case  is 
unlike,  in  some  respects,  that  of  a  debt  due,  where  the  tender  must 
be  pleaded,  and  in  which  case  it  must  appear  that  the  money  has 
been  kept,  and  the  same  brought  into  court,  for  here  it  is  made  for 
the  purpose  of  removing  the  equitable  claims  of  the  trustee  under 
the  agreement.  He  having  refused  td  receive  it,  and  the  same 
amount  of  money  being  now  brought  into  court,  the  court  think, 
in  that  respect,  it  was  a  sufficient  tender,  if  the  amount  be  such, 
as  to  cover  all  that  was  due  to  Caleb  for  his  advances  and  liabilities. 
The  amount  thus  due  him  is  that  which  plaintiff  should  have  ten- 
dered. If,  then,  the  jury  believe  from  the  evidence  that  the  480 
dollars,  the  amount  now  brought  into  court,  is  sufficient  to  cover 
the  advances  and  liabilities  of  Caleb,  that  it  was  offered  to  him  on 
the  30th  of  June,  by  Kutz,  in  presence  of  Gildersleeve,  that  it  was 
tendered  for  the  purpose  of  paying  these  advances,  and  that  Caleb 
was  so  informed  at  the  time,  it  will  be  a  sufficient  tender  under  these 
articles.  It  was  not  necessary  to  inform  him  that  the  money  would 
be  deposited  in  any  person's  hands,  from  whom  he  could  obtain  it. 
If  Caleb  at  any  time  chose  to  avail  himself  of  the  offer  of  the  money, 
he  could  call  upon  the  plaintiff  for  it;  and  if  he  refused  to  pay  it, 
upon  proper  demand,  the  effect  of  the  tender  would  be  destroyed. 
The  counsel  of  defendant  further  ask  the  court  to  charge  you  in  their 
second  point,  'that  there  is  not  a  legal  tender  or  production  of  the 
same  money  into  court  proved  in  this  case,  and  that  the  plaintiff  can- 
not therefore  recover.' 

"The court  in  answering  the  preceding  point,  have  stated  the  law 
in  the  case,  and  it  will  be  for  the  jury  to  decide  upon  the  facts  as 
given  in  evidence. 

"  If  from  the  evidence  the  jury  believe  the  sum,  thus  said  to  have 
been  tendered,  was  not  sufficient  to  cover  the  advance  and  liabili- 
ties, the  plaintiff  cannot  recover. 

"  But  the  defendant  contends  further,  that  if  the  title  of  John  were 
legally  vested  in  plaintiff  by  the  sheriff's  sale,  and  plaintiff  had 
fully  complied  with  the  conditions  of  the  agreement,  and  done 
every  thing  necessary  under  it  for  his  recovery,  still,  that  before  the 
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rendition  of  the  plaintiff's  judgment  all  the  interest  of  John  had 
been  vested  in  defendant,  and  in  his  fourth  and  sixth  points  asks 
the  court  to  charge  you,  "  that  the  deeds  from  John  Inrnan  to  Caleb 
Inrnan  vest  in  Caleb  all  the  estate  and  interest  of  John  in  No.  2, 
and  that  these  deeds  and  the  proceedings  in  the  orphans'  court, 
vested  the  legal  title  to  the  whole  of  No.  2  in  Caleb  Inman,  and 
that  the  receipt  of  the  4th  of  April  1834,  was  a  legal  and  sufficient 
release  of  all  John  Inman's  interest  under  the  agreement  of  Caleb 
of  7th  January  1833,  whereby  the  whole  estate  of  No.  2,  legal  or 
equitable  became  well  vested  in  Caleb  Inman  prior  to  the  28th  June 
1834,  and  that  the  deed  of  John  Inman  vested  the  legal  title  in 
Caleb  Inman,  and  being  on  record  at  the  time  of  the  sheriff's  sale, 
was  notice  to  all  purchasers,  of  the  transfer  of  title,  that  notice  of 
the  purchase  of  John's  equity  was  not  necessary;  that  the  paper 
produced  and  signed  by  Caleb  Inman  is  a  declaration  of  trust,  and 
vested  a  mere  equity  in  John  Inman,  that  upon  the  declaration  of 
trust  being  surrendered  to  Caleb  no  further  conveyances  were  ne- 
cessary, and  that  the  receipt,  if  believed  by  the  jury  to  have  been 
given  before  the  28th  of  June  1834,  defeats  John's  equity  and  the 
equity  of  those  claiming  under  John.' 

"To  this  the  court  answer,  that  as  between  John  and  Caleb,  the 
law  as  stated  in  these  points  is  correct.  The  effect  of  the  deed, 
agreement  and  other  proceedings  has  been  before  stated:  Caleb 
held  the  legal  title — the  articles  of  agreement  showed  upon  what 
terms — the  receipt  of  the  4th  April  1834,  was  sufficient  with  the 
surrender  to  Caleb  by  John  of  the  agreement  of  the  7th  January 
1833,  to  vest  in  Caleb  all  the  equities  of  John.  The  receipt  is  a 
memorandum  in  writing  signed  by  the  party  selling  an  equitable 
interest,  to  the  holder  of  the  legal  title  then  being  in  possession  and 
having  the  title  papers  duly  upon  record.  This  was  sufficient  to 
pass  the  interest  of  John  to  Caleb.  The  plaintiff  had  notice  of  the 
title  of  Caleb  by  the  possession  and  the  record  of  the  deed,  and  as 
these  proceedings  as  between  John  and  Caleb  were  binding  and 
valid,  they  raise  the  question  of  whether  these  transactions  were 
bona  fide  or  fraudulent.  If  they  are  fraudulent  as  against  the 
plaintiff,  they  will  be  void.  The  question  of  fraud  is  one  for  the 
jury  to  decide  under  all  the  evidence  in  the  cause.  Upon  this  part 
of  the  case  the  defendant's  counsel  have  requested  the  court  to 
charge  yon, 'that  fraud  is  to  be  proved  by  clear  and  satisfactory 
evidence,  and  that  the  jury  must  be  satisfied  from  clear  and  uncon- 
tradicted  testimony  that  the  transaction  between  John  and  Caleb 
was  fraudulent,  before  the  jury  will  have  a  right  to  set  aside  that 
transaction.' 

"  It  is  true  that  fraud  is  always  to  be  proved  and  never  to  be  pre- 
sumed. And  before  a  transaction,  apparently  fair  and  honest,  can 
be  set  aside  for  fraud,  the  jury  must  be  satisfied,  by  the  evidence  in 
the  case,  that  it  was  fraudulent.  There  is  no  difference  as  to  the 
x.— i* 
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kind  or  amount  of  evidence  which  is  necessary  to  prove  fraud,  and 
that  required  to  establish  any  other  disputed  fact  in  the  case. 

"  The  jnry  then  in  deciding  whether  these  transactions  between 
John  and  Caleb  transferring  the  property  to  Caleb  were  fraudulent, 
will  take  into  consideration  all  the  evidence,  all  the  circumstances 
of  the  parties  as  given  in  evidence,  and  from  a  full  and  impartial 
examination  of  them,  will  say  whether  they  are  satisfied  of  the 
honesty  of  the  transfer,  or  of  its  having  been  made  dishonestly  and 
with  intent  to  defraud  creditors. 

"  In  deciding  this  part  of  the  case,  the  relationship  of  the  parties, 
pressing  indebtedness  of  one  of  them,  inadequacy  of  price,  and  the 
absconding  of  John,  are  some  of  the  circumstances  of  the  case 
deserving  the  consideration  of  the  jury." 

Errors  assigned:  — 

1.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
first  bill  of  exceptions. 

2.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
second  bill  of  exceptions. 

3.  The  court  erred  in  rejecting  the  evidence  mentioned  in  the 
third  bill  of  exceptions. 

4.  The  court  erred  in  their  answer  to  the  first  and  second  points 
made  by  the  defendant's  counsel. 

5.  The  court  erred  in  their  answer  to  the  third  point  submitted. 

6.  The  court  erred  in  raising  the  question  of  fraud  in   their 
answer  to  the  fourth  and  sixth  points  made  by  defendant's  counsel 
and  submitting  it  to  the  jury,  there  not  being  evidence  to  connect 
Caleb  Inman  with  any  such  question. 

7.  The  court  erred  in  charging  in  answer  to  the  fourth  and  sixth 
points,  that  the  articles  of  agreement  and  the  deed  between  John 
and  Caleb,  the  receipt  of  the  4th  April  1834,  and  the  surrender  of 
the  articles  of  agreement  by  John  to  Caleb,  raised  the  question, 
whether  these  transactions  were  bonafide  or  fraudulent. 

8.  The  court  erred  in  instructing  the  jury  that  in  deciding  whe- 
ther these  transactions  between  John  and  Caleb  were  fraudulent  or 
not,  the  inadequacy  of  price,  and  the  absconding  of  John,  were 
circumstances  deserving  the  consideration  of  the  jury. 

9.  The  court  erred  in  referring  to  the  jury  questions  not  raised 
by  the  evidence  in  the  case. 

JWCIintockand  Woodward,  for  plaintiff  in  error,  on  the  sub- 
ject of  the  insufficiency  of  the  tender,  cited  6  Watts  165.  As  to 
insufficiency  of  itie  description,  Rot.  Dig.  295;  1  Rawle  231.  And 
on  the  question  of  fraud,  3  Penns.  Rep.  160. 

Wright,  for  defendant  in  error,  on  the  subject  of  tender,  cited  1 
Whart.  Selw.  153;  1  Peters  24;  3  Har.  Dig.  2069.  The  decla- 
rations of  John  were  evidence  because  he  partook  of  the  fraud. 

4  Watts  359;  3  Watts  232;  3  Serg.  £  Rawle  9.     The  sheriff's 
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deed  described  the  land  sufficiently,  8  Johns.  393;  7  Johns.  222; 
16  Johns.  172;  4  Com.  Dig.  286;  13  Johns.  97.  551. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  defendant  below,  plaintiff  in  error,  has  as* 
signed  several  errors  in  respect  to  the  evidence  on  the  trial,  and  in 
the  charge  of  the  court. 

1.  The  first  bill  of  exceptions  is  to  the  admission  of  the  agree- 
ment, dated  the  7th  January  1833,  by  which  the  defendant,  in  con- 
sideration of  a  transfer  to  him  from  his  two  brothers,  John  and 
Richard,  of  their  interest  in  their  father's  estate,  agreed,  that  the 
defendant  should  elect  to  take  the  tract  No.  2,  now  in  question,  and 
hold  it  as  the  common  estate  of  the  three  parties,  subject  to  certain 
charges  to  which  it  might  become  liable.     The  plaintiff  in  this 
ejectment  claimed  the  one-third  thus  acquired  by  John  Inman,  as 
purchaser  of  it  at  sheriff's  sale.     The  agreement  was  material,  and 
it  would  seem  indispensable  to  the  plaintiff's  recovery.    No  reason 
has  been  given  why  the  evidence  was  not  admissible. 

2.  The  evidence  of  Coudrey,  stating  declarations  made  by  John 
Inman,  that  he  had  an  interest  in  the  property,  was  admitted  by 
the  court,  after  objection  by  the  defendant.     The  defendant  alleges 
that  the  declarations  of  John,  in  his  absence,  were  not  evidence 
against  him.   From  want  of  precision  in  the  offer  of  this  testimony, 
and  in  the  testimony  itself,  a  doubt  has  been  suggested,  as  to  the 
time  when  these  declarations  occurred.     If  it  was  in  the  year  1833, 
as  that  was  previous  to  the  receipt  by  John  to  Caleb,  of  the  4th 
April  1834,  they  would  merely  go  to  show  that  John  still  claimed 
an  interest  in  the  tract,  and  would  be  of  little  importance  to  either 
side.     But  it  seems  to  be  considered  by  the  defendant  as  having 
been  used  by  the  plaintiff  as  a  conversation  occurring  in  the  year 
1834,  and  as  evincing  the  receipt  to  have  been  covinous  and 
fraudulent.     Taking  the  evidence,  however,  as  we  have  it  on  the 
record,  it  seems  not  properly  applicable  to  the  year  1834.     The 
time  mentioned  by  Judge  Scott,  is  the  year  1833,  and  to  that  time 
the  witness  referred.    Miller's  testimony,  when  he  was  subsequently 
examined,  tends  to  the  same  conclusion. 

3.  The  defendant  offered  the  receipt  of  the  other  brother,  Richard 
Inman,  for  227  dollars,  dated  the  23d  September  1836.     We  think 
this  was  properly  rejected,  being  long  after  the  transaction  in  dis- 
pute between  the  parties,  and  res  inter  alios  acta.     Besides,  a 
mere  receipt,  though  the  handwriting  of  the  subscriber  be  proved, 
is  not  the  best  evidence  of  payment,  and,  therefore,  not  competent 
evidence  to  prove  it. 

The  remaining  errors  assigned  are  to  the  answers  of  the  court 
below,  to  certain  points  proposed  by  the  defendant. 

1  and  2.  The  contract  between  Caleb  and  John  was,  that  John 
was  to  be  interested  in  one-third  of  the  tract,  he  paying  his  pro- 
portion of  the  recognizance  to  be  given  by  Caleb  to  secure  the  pay- 
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merits  to  the  other  heirs  and  representatives,  and  the  dower  of  the 
widow.  The  amount  thus  due  by  John,  was  estimated  by  the 
plaintiff  at  480  dollars,  and  he  made  a  tender  of  this  sum  to  the  de- 
fendant before  this  suit  was  instituted,  and  brought  the  amount  into 
court  on  the  trial,  repeating  the  tender  there.  This  was  all  he  was 
bound  to  do,  when  prosecuting  an  ejectment  to  enforce  his  title. 
He  was  not  obliged  to  obtain  a  rule  of  court,  and  pay  the  money 
into  court,  as  a  defendant  must  do  who  pleads  a  tender  to  an  action 
against  him  for  the  recovery  of  money.  Much  less  was  he  bound 
to  deposit  the  money  tendered  and  refused,  in  the  hands  of  a  third 
person.  The  answer  of  the  court  presents  the  legal  principle  regu- 
lating a  case  like  the  present. 

3.  The  levy  was  on  "  a  tract  or  parcel  of  land,  situate  in  the 
township  of  Hanover,  Lnzerne  county,  and  state  of.  Pennsylvania, 
now  in  the  hands  and  possession  of  Caleb  Inman,  and  being  the 
heirship  of  John  Inman,  in  the  estate  of  Richard  Inman."  The 
sheriff's  deed  corresponds  with  the  levy.  The  site  of  the  land, 
though  not  certain,  may  have  been  made  so,  by  the  proof  given  of 
its  being  in  the  possession  of  Caleb,  as  well  as  by  reference  to  it  as 
the  heirship  of  John.  The  levy  on  the  tract  generally,  would  em- 
brace whatever  interest  John  might  hold  in  it,  unless  there  were 
something  else  in  the  levy  restricting  it  to  a  particular  part  or  share 
of  the  land.  As  in  M'Cormick  v.  Harvey,  9  Watts  482,  decided  at 
Harrisburg  last  term,  where  a  levy  was  on  a  tract,  being  the  moiety 
of  the  defendant  therein:  it  was  held,  that  the  generality  of  the 
levy,  should  be  restrained  by  the  express  words  following,  to  a 
moiety  only.  Then  the  question  arises  here,  whether  the  words, 
"  being  the  heirship  of  John  Inman  in  the  estate  of  Richard  In- 
man," do  qualify  the  levy.  For  the  actual  share  which  John  in- 
herited from  his  father  Richard,  was  but  one-eleventh,  there  being 
eleven  children  or  their  representatives.  This  share  John  released 
to  Caleb,  by  deed  of  the  7th  January  1833,  contracting  with  Caleb 
by  an  agreement  of  the  same  date,  that  he  should  be  tenant  in  com- 
mon with  Caleb  and  Richard,  of  tract  No.  2,  if  Caleb  elected  to 
take  it.  So  that  strictly  speaking,  it  was  a  purchase  of  one-third 
of  tract  No.  2,  by  John.  Still  it  is  a  right  which  originated  in  his 
interest  in  that  tract  as  heir,  and  is  a  sort  of  commutation  for  it.  In 
levies  more  laxity  of  description  is  allowed  than  in  deeds  and  con- 
veyances, because  the  defendant's  title  is  not  always  accessible  to 
the  plaintiff,  but  may  depend,  as  here,  on  secret  documents  and 
articles,  the  production  of  which  can  only  be  enforced  on  trial  of  a 
suit.  In  Palmer's  case,  4  Coke  74,  it  is  laid  down  that  if  the 
sheriff  sell  all  the  interest  that  the  defendant  has  in  the  land,  it  is 
good  enough,  notwithstanding  a  misrecital;  for  by  common  intend- 
ment  the  sheriff  cannot  have  precise  knowledge.  We  think  it  is 
sufficient  if  the  terms  used  show  what  was  intended  to  be  levied  on; 
and  where  doubtful  expressions  are  employed,  the  construction 
should  be  favourable  to  the  plaintiff,  to  enable  him  to  obtain  pay- 
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ment  of  his  debt  from  the  property  of  his  debtor,  rather  than  that 
he  should  lose  it.  There  is,  therefore,  no  error  in  this  answer  of 
the  court. 

Sixth,  seventh,  eighth  and  ninth  errors.  The  remaining  errors 
relate  to  the  merits  of  the  case.  The  plaintiff  alleged  the  release 
by  John  to  Caleb,  to  have  been  a  fraudulent  act — not  merely  a 
legal  fraud,  such  as  a  voluntary  conveyance  has,  in  some  cases, 
been  considered  as  against  creditors — but  a  contrivance  between 
the  brothers  to  defeat  the  creditors  of  John.  This  was  matter  of 
fact  for  the  jury  on  the  evidence,  and  was  so  left  to  them  by  the 
court.  If  there  was  any  evidence  at  all  on  the  subject,  it  is  not  for 
us,  sitting  as  a  court  of  error,  to  say  whether  it  was  sufficient.  If 
there  had  been  no  evidence  at  all,  our  duty  would  be  to  reverse  the 
judgment.  But  we  cannot  say  that  was  the  case  here:  on  the  con- 
trary, there  were  circumstances  in  the  case  from  which  the  jury 
might  infer  fraud,  and  if  the  whole  case,  taken  together,  was  not 
sufficient  for  that  purpose,  the  remedy  was  by  application  to  the 
court  below  for  a  new  trial. 

Judgment  affirmed. 


Hazelett  against  Ford. 

The  validity  of  a  judgment  of  a  justice  of  the  peace  cannot  be  controverted,  in 
a  collateral  proceeding,  by  a  stranger  to  it. 

ERROR  to  the  common  pleas  of  Tioga  county. 

Samuel  Hazelett  against  C.  H.  L.  Ford,  Hiram  Bebee,  and  Lewis 
Mead.  This  was  an  action  of  trespass  which  originated  before  a 
justice  of  the  peace,  and  was  brought  into  the  common  pleas  by  ap- 
peal. The  cause  of  action  was  for  taking  and  selling  the  plaintiff's 
horse  upon  an  execution  against  Amsey  Hammond.  To  maintain 
their  defence,  the  defendants  offered  in  evidence  the  judgment  on 
the  docket  of  a  justice  of  the  peace,  in  favour  of  Hiram  Bebee  and 
others  against  Amsey  Hammond,  together  with  the  execution  issued 
thereon,  upon  which  the  horse  was  sold  by  the  present  defendants. 
The  justice  of  the  peace  testified  that  he  was  not  at  home  when  the 
judgment  was  entered;  that  the  plaintiff  and  defendant  came  to  his 
office  in  his  absence,  and  the  plaintiff  wrote  the  style  of  the  suit  and 
confession  of  the  judgment  in  his  docket,  and  the  defendant  signed 
it;  that  sometime  after  he  issued  the  execution  on  which  the  horse 
was  sold. 

The  plaintiff  objected  to  the  evidence,  because  it  was  not  the 
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judgment  of  the  justice,  and  would  not  justify  him  in  issuing  an 
execution  upon  it,  nor  the  defendants  in  levying  and  selling  the 
horse.  The  court  below  (Conyngham,  president,)  overruled  the 
objection,  and  sealed  a  bill  of  exception. 

8.  Maynard,  for  the  plaintiff  in  error,  cited  1  Penn.  Rep.  15;  15 
Johns.  140. 

Williston,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — That  a  judgment  shall  not  be  reversed  in  a  col- 
lateral proceeding  for  any  thing  but  collusion,  is  a  principle,  which 
perhaps,  has  not  an  exception;  nor,  standing  on  the  public  records, 
shall  it  be  deemed  a  nullity,  provided,  the  magistrate  had  jurisdic- 
tion of  the  matter  adjudicated.  Thus,  it  was  held  in  Martin  v.  Rex, 
6  Serg.  Sf  Rawh  296,  that  a  second  judgment  on  a  warrant  of 
attorney,  which  had  been  exhausted  by  the  entry  of  a  judgment  on 
it  in  another  county,  is  not  void,  though  it  was  admitted  to  be 
irregular.  And  in  King  v.  King,  1  Penn.  Rep.  191,  inquiry  into 
the  validity  of  the  original  judgment,  was  made  on  the  trial  of  a 
scire  facias,  only  by  permission  of  the  opposite  party.  In  Feger 
v.  Krohy4judgment  entered  on  warrant  of  attorney  before  a  justice 
of  the  peace,  and  docketed  in  the  common  pleas  for  purposes  of 
lien,  was  inadvertently  said  to  be  void;  but  that  it  was  only  erro- 
neous, is  shown  by  the  fact,  that  it  was  reversed,  which  would 
have  been  unnecessary,  had  it  been  a  nullity,  and  also  by  the  fact, 
that  the  purchaser  at  sheriff's  sale,  was  held  to  be  protected  by  the 
statute.  Now  the  statute  has  regard  to  judgments  which,  though 
erroneous,  "  shall  warrant  the  awarding  of  said  writs  of  execution," 
but  not  to  those  which  are  already  void.  For  though  an  erroneous 
judgment  may  warrant  an  execution,  a  void  one  may  not;  it  is  in 
contemplation  of  law,  no  judgment  at  all.  The  error  in  that  case, 
being  the  want  of  a  summons  or  an  appearance,  the  purchaser  was 
protected,  because  the  judgment  had  sustained  the  execution:  and 
it  was  only  thus,  that  he  was  brought  within  the  words  of  the 
statute:  besides,  whether  the  judgment  were  void  or  not,  was  not 
the  question  decided.  In  the  similar  case  of  Alberti  v.  Dawson,  6 
Binney  106,  the  judgment  was  said  not  to  be  void  but  irregular; 
and  even  that  was  said  evidently  without  regard  to  the  distinction 
taken  by  chief  justice  De  Grey,  betwixt  things  erroneous  and  things 
irregular — a  distinction  I  have  never  been  able  to  comprehend;  for 
though  what  is  erroneous,  must  be  irregular,  it  would  seem  not  to 
follow,  that  what  is  irregular  must  be  a  nullity.  From  Braddee  v. 
Brownfield,  4  Watts  474,  in  which  it  was  said,  that  a  judgment  on 
warrant  of  attorney,  can  not  be  proved  to  have  been  stillborn  by 
evidence  of  previous  satisfaction  of  the  debt,  it  is  to  be  inferred, 
that  a  judgment  standing  on  the  docket  of  the  common  pleas,  must 
be  treated  as  an  existing  one,  however  erroneous  it  may  appear  to 
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be  on  the  face  of  it;  and  why  shall  not  the  principle  be  applied  to  a 
judgment  standing  on  the  docket  of  a  justice  of  the  peace?  That 
he  is  the  judge  of  a  court  of  limited  jurisdiction,  is  most  certain; 
but  the  maxim  that  every  thing  done  by  such  a  court,  shall  be 
deemed  to  have  been  coram  non  judice,  if  it  appear  not  on  the  face 
of  the  proceedings  that  the  judge  acted  within  the  scope  of  his 
authority,  is  to  be  taken,  in  reference  to  a  justice  of  the  peace,  with 
many  grains  of  allowance.  It  has  been  said  in  Buckmeyer  v.  Dubbs, 
5  Binney  32;  Gibbs  v.  Alberti,  4  Yeates  73,  and  Bradley  v.  Hewen, 
4  Yeates  436,  to  be  the  settled  rule  of  this  court  to  entertain  no 
presumption,  in  any  case  of  apparent  jurisdiction,  against  the  accu- 
racy of  a  justice's  proceedings.  Nor  are  his  acts  to  be  restrained  to 
the  express  letter  of  his  authority;  for  it  was  declared  in  Berryhill 
v.  Wells,  5  Binney  56,  that  he  might  issue  a  scire  facias  previous 
to  execution,  though  no  statute  had  expressly  given  him  power  to 
do  so.  He  is  the  judge  of  a  court  which,  deriving  its  jurisdiction 
from  statutory  grants,  proceeds  in  most  things  according  to  the  sub- 
stance contained  in  the  forms  of  the  common  law ;  and  whose  docket, 
as  to  things  adjudicated  by  him,  has  the  conclusiveness  of  a  record. 
Here  there  was  a  judgment,  standing  ostensibly  as  such,  on  the 
docket  of  a  justice  of  the  peace,  recognized  by  him  as  well  as 
by  the  parties,  and  made  the  foundation  of  an  execution:  how 
then  can  a  third  person  question  its  existence?  In  Emory  v.  Nel- 
son, 9  Serg.  Sf  Raivle  12,  the  court  refused  to  inquire  whether  a 
justice  could  give  judgment  in  trover  on  an  award  of  referees, 
because  as  he  had  at  all  events  jurisdiction  of  the  cause  of  action, 
his  judgment  could  not  be  void.  "  It  might,"  said  the  court, 
"  have  been  appealed  from,  and  removed  by  certiorari\o  the  court 
of  common  pleas;  but  being  acquiesced  in  by  both  parties,  it  is 
between  the  parties  a  valid  judgment."  If  valid  between  the  par- 
ties— and  they  were  the  only  litigants  in  that  case — it  is  for  greater 
reason  valid  against  third  persons.  In  the  case  before  us,  the  judg- 
ment was  docketed  at  the  place  where  the  justice  held  his  court 
and  kept  its  records;  it  was  acknowledged  by  the  defendant  and 
recognized  by  the  justice  in  the  act  of  issuing  an  execution  on  it; 
and  its  validity  cannot  be  controverted  by  a  stranger  to  it. 
Judgment  affirmed. 
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Myers  against  Hart. 

Evidence  consists  of  that  which  is  proved,  and  under  particular  circumstances, 
of  that  which  is  not  proved,  and  upon  an  allegation  of  fraud,  the  facts  given  in 
evidence,  as  well  as  the  inferences  from  them,  can  only  be  determined  by  a  refer- 
ence to  the  jury. 

ERROR  to  the  common  pleas  of  Lycoming  county. 

This  was  an  action  of  replevin  for  a  quantity  of  store  goods  in 
boxes.  The  case  and  all  the  facts  in  it  are  circumstantially  stated 
in  the  opinion  of  the  court. 

Armstrong  and  Campbell,  for  plaintiff  in  error. 
Fleming,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — In  this  case  the  defendants  in  error  took  out  a  re- 
plevin for  sundry  goods,  under  the  following  circumstances: — They 
had  sold  to  Stephen  Myers,  of  Bradford  county,  in  June  1837,  a 
bill  of  goods  amounting  to  near  800  dollars.  The  goods  were  put 
in  boxes  and  sent  by  drays  to  a  warehouse  on  the  Schuylkill,  to  be 
forwarded  to  Myers — directed  to  the  care  of  Mr  Elliot,  who  had  a 
storehouse  on  the  canal  at  Williamsport,  in  Lycoming  county; 
nothing  was  said  as  to  the  mode  in  which  they  were  to  be  carried 
from  thence  to  Myers's  store,  about  fifty  miles  by  land. 

Myers  went  home — he  had  bought  goods  from  four  other  houses 
at  the  same  time,  in  Philadelphia.  On  the  21st  July,  he  wrote  to 
Hart,  Cummings  &  Hart,  that  owing  to  hard  times,  and  the  impos- 
sibility of  collecting  money,  he  had  not  thought  it  prudent  to  bring 
those  goods  from  Mr  Elliot's,  at  Williamsport — that  there  was  a 
gentleman  in  Bradford  to  whom  he  thought  they  could  sell  the 
goods,  and  he  at  the  same  time  sold  his  old  stock  of  goods  to  the 
same  person;  he  requested  them  to  inform  four  other  mercantile 
houses  of  this,  and  wished  one  of  the  plaintiffs  below  to  meet  him 
at  Williamsport,  on  the  last  day  of  July  or  1st  of  August,  to  take 
charge  of  their  goods. 

The  other  houses  wrote  to  an  agent,  but  Mr  Cummings,  one  of 
this  firm,  went  there — Myers  met  him,  and  was  very  sorry  he 
could  not  give  the  goods  as  he  wished  to  do,  by  reason  of  a  testatum 
fieri  facias  for  1813  dollars  50  cents  from  Bradford  county,  which 
had  been  delivered  to  the  sheriff  of  Lycoming  county,  on  the  31st 
of  July.  On  this  the  sheriff,  without  making  a  formal  levy,  directed 
Mr  Elliot  to  detain  the  goods. 
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Myers  and  Cnmmings  went  to  Bradford,  and  an  assignment  was 
agreed  on  between  them,  that  the  goods  in  question  were  to  be 
delivered  to  a  Mr  Spalding,  who  was  to  pay  Hart,  Cummings  & 
Hart;  but  it  was  broken  off,  because  Spalding  would  not  take 
Myers's  old  goods,  and  sell  them  along  with  the  new,  and,  after  pay- 
ing Hart,  Cummings  &  Hart,  agree  to  pay  the  balance  to  Keeler, 
who  had  sent  the  testatum  fieri  facias.  Cummings  had  returned 
to  Williamsport — a  replevin  was  taken  out  for  the  goods — soon 
afier,  this  paper  was  brought  to  Mr  Loyd,  sheriff  of  Lycoming — he 
had  not  made  a  levy,  or  taken  a  schedule  of  the  goods: 

To  Thomas  Loyd,  sheriff  of  county  of  Lycoming. 

SIR: — You  have  now  in  your  possession  a  testatum  fieri  facias, 
issued  by  the  prothonotary  of  the  county  of  Bradford,  in  favor  of 
the  undersigned,  William  Keeler,  against  the  undersigned  Stephen 
Myers. 

It  is  understood  and  agreed  between  the  undersigned,  that  you 
return  said  execution  to  the  office  (on  Myers  paying  you  the  costs 
which  have  accrued)  without  a  levy  on  the  same,  unless  made  prior 
to  the  receipt  of  this.  In  case  a  levy  has  been  made,  said  Myers 
acknowledges  that  the  execution  is  unsatisfied,  and  that  the  judg- 
ment remain  the  same  as  at  the  issuing  of  this  writ. 

Towanda,  August  7,  1837.  Signed,  WM.  KEELER. 

Witness,  GEORGE  A.  Mix.  STEPHEN  MYERS. 

There  being  no  levy  endorsed  on  the  writ,  the  sheriff  endorsed  it 
to  the  prothonotary  of  Bradford;  we  only  know  on  what  day  this 
was,  by  consulting  other  facts.  Myers  had  wagons  there  to  remove 
the  goods,  but  this  replevin  was  put  into  the  hands  of  the  sheriff, 
as  soon  as  the  fieri  facias  was  returned,  and  he  seized  the  goods 
under  the  replevin  on  the  12th  of  August. 

It  would  seem  Myers  removed  the  goods  bought  from  the  other 
merchants,  or  some  of  them. 

On  the  14th  of  August,  Cummings,  who  was  on  his  way  to  the 
city,  wrote  as  follows: — 

New  Berlin,  August  14,  1837. 

DEAR  SIR: — This  day  I  received  from  Messrs  Bailey  and  Mix,  a 
letter,  stating  that  they  had  made  an  arrangement  with  Myers  and 
Keeler,  for  the  payment  of  those  goods  in  your  store,  which  Mr 
Myers  will  show  to  the  sheriff  of  your  county,  when  calling  for 
them.  You  will  therefore  give  the  goods  to  Mr  Myers. 

Respectfully  yours, 

Messrs  ELLIOTS.  JAMES  A.  CUMMINGS. 

It  would  seem  that  Cummings  did  riot  know,  that  two  days  before, 
the  goods  had  been  replevied,  and  were  not  in  the  power  of  Mr 
Elliot. 

The  arrangement  made  by  Mix  and  Bailey,  with  Keeler  and 
Myers,  does  not  appear  to  have  been  shown  to  the  sheriff  or  to 
Elliot,  and  was  not  produced  at  the  trial.  Baily  was  called,  who 

X. — K 
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proved,  that  he  and  Mix  had  received  a  letter  from  Cummings — 
that  it  was  lost;  that  he  recollected  they  received  a  letter  from 
Cummings,  but  did  not  recollect  its  contents;  but  he  recollected  dis- 
tinctly, that  they  did  what  the  letter  requested,  but  what  they  did, 
he  could  not  recollect. 

William  B.  Spelding  proved,  that  he  had  at  one  time  agreed  to 
take  the  new  goods  and  the  old,  that  Cummings  then  wrote  to  Mix 
and  Bailey,  and  that  William  B.  Spalding  was  to  pay  the  plaintiffs 
and  Keeler;  that  he  carried  this  letter  to  Mix  and  Bailey,  and  de- 
livered it  to  them;  that  when  he  came  to  see  the  old  goods,  he  and 
Myers  could  not  agree  about  the  price,  and  Myers  said  if  he  would 
not  take  the  old  goods,  he  should  not  have  the  new,  and  they 
parted;  and  all  proposed  arrangements  were  at  an  end,  so  far  as 
William  B.  Spalding  was  concerned.  William  Keeler  was  also 
examined,  and  after  stating  pretty  much  as  Spalding  had  stated,  he 
proceeded  to  give  an  account  of  what  he  had  proposed,  after  Spald- 
ing was  gone.  This  in  substance  was,  that  Myers  should  keep  the 
old  goods  and  get  the  new,  and  go  on  as  usual,  and  that  the  plain- 
tiffs should  have  his  payment  of  the  new  goods,  and  Keeler  be  paid 
from  proceeds  of  the  old,  as  he  considered  his  debt  safe. 

He  went  on  to  say,  if  Cummings  agreed  to  that,  he  was  to  write 
back  to  Bailey  and  Mix — and  I  was  to  lift  my  levy — Bailey  and 
Mix  told  me  they  had  a  letter,  I  did  not  see  it,  says  he.  They  told 
me  an  arrangement  was  made,  and  wanted  me  to  release  the  levy; 
I  did  so;  I  did  not  release  till  Spalding  refused  to  take  the  goods. 

It  will  be  remembered  that  when  Cummings  wrote  the  above 
letter,  he  said  an  arrangement  was  made  with  Bailey  and  Mix, 
which  would  be  shown  to  them;  I  can  not  find  that  any  such  was 
ever  shown;  the  letter  was  written  seven  days  after  the  release  of 
the  goods  was  dated;  there  was  no  evidence  as  to  what  induced 
Cummings  to  write  this  letter,  nor  by  whom  it  was  sent  to  Elliots, 
it  had  no  post  mark  on  it. 

The  points  stated  for  the  opinion  of  the  court,  went  on  the  ground 
that  all  was  fair. 

The  court,  as  the  case  was  complicated,  and  out  of  the  ordinary 
course,  in  several  respects  left  the  facts  to  the  jury.  It  was  con- 
ceded that  the  levy  as  stated,  did  not  affect  the  plaintiff's  right,  but 
in  this  court,  the  stress  of  the  cause  was  put  on  Cummings's  authority 
to  Bailey  and  Mix.  Independent  of  the  uncertainty,  as  to  what  that 
agreement  was,  the  counsel  of  the  plaintiffs  below,  insisted  the  whole 
conduct  of  Myers  and  Keeler  was  intended  to  effect  a  fraud.  The 
court  in  the  fifth  head  of  the  charge,  inserted  the  word  "if"  twice; 
and  this  was  the  great  objection  here;  it  was  said,  this  was  leaving 
it  to  the  jury  to  find  fraud,  when  there  was  no  proof  of  fraud.  In 
truth  it  was  only  leaving  it  to  the  jury  to  find,  whether  the  wit- 
nesses were  to  be  believed;  and  to  find  what  defendant  said  was 
the  contract  with  Mix  and  Bailey;  though  the  contract  itself,  which 
was  to  have  been  shown  in  order  to  get  the  goods,  was  not  shown, 
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and  Bailey  could  not  tell  what  it  was,  and  Spalding  and  Keeler 
differed  as  to  it. 

That  the  court  submitted  a  matter  to  the  jury  without  evidence  of 
it,  has  become  a  standing  assignment  of  error;  it  might  be  stereotyped. 
The  jury  have  the  unquestionable  right,  not  only  to  find  the  facts  in 
every  case,  but  the  inferences  fairly  deducible  from  the  facts 
proved;  and  this  latter  is  as  clearly  within  their  power,  as  it  is  to 
decide  on  the  credibility  of  witnesses.  It  has  been  truly  said,  that 
evidence  consists,  not  only  of  what  is  proved,  but  what  is  not 
proved.  We  cannot  say,  that  the  facts,  that  Keeler  said  his  judg- 
ment was  sufficiently  safe  in  Bradford — his  testatum  to  Lyco- 
ming — his  withdrawal  of  it,  and  the  time  of  issuing  and  withdraw- 
ing it — the  not  showing  to  Elliot  or  the  sheriff,  the  agreement  made 
by  Bailey — the  total  uncertainty  about  it,  in  all  persons  but  Keeler, 
who  could  not  be  a  witness  to  prove  it,  if  sued  for— a  violation  of  it — 
in  short,  that  the  whole  matter  from  the  21st  July  till  the  14th  of 
August  would  have  been  withdrawn  from  the  jury,  and  the  whole 
case  properly  decided  on  a  few  abstract  points  of  law. 

As  to  the  proof  of  Myers's  insolvency,  his  letter  estopped  him 
from  denying  it  to  these  plaintiffs. 

Judgment  affirmed. 


Kase  against  John. 


If  the  sale  of  a  chattel  be  absolute,  with  a  warranty  of  soundness,  and  there 
be  no  consent  by  the  vendor  to  take  it  back,  the  vendee  cannot  rescind  the  con- 
tract, but  is  put  to  his  action  on  the  warranty,  unless  the  vendor  knew  of  its 
unsoundness,  and  the  vendee  gave  him  reasonable  notice  of  it. 

ERROR  to  the  common  pleas  of  Columbia  county. 

Samuel  John,  Esq.,  against  Simon  P.  Kase.  This  was  an  action 
on  the  case  in  assurnpsit,  and  originated  before  a  justice  of  the 
peace,  and  was  brought  into  this  court  by  appeal. 

The  plaintiff's  declaration  contained  three  counts: — the  first 
charged  the  defendant  with  having  promised  to  make  the  plaintiff 
a  good  threshing  machine  that  would  answer  the  purpose  well,  if 
he  would  pay  him  45  dollars,  with  an  averment  that  he  did  pay 
him  the  45  dollars,  and  the  defendant  made  the  machine  unskilfully 
and  it  was  useless.  The  second  count  was  that  the  plaintiff  had 
purchased  a  threshing  machine  from  the  defendant  for  45  dollars 
and  paid  him  for  it,  and  the  defendant  warranted  it  to  be  good,  and 
averring  that  it  turned  out  to  be  good  for  nothing.  The  third  count 
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was  for  money  had  and  received  by  the  defendant  to  and  for  the 
use  of  the  plaintiff. 

The  plaintiff  gave  in  evidence  the  following  agreement: — 

"S.  P.  Kase  agrees  to  make  Samuel  John  a  threshing  machine 
at  45  dollars,  which  he  warrants  to  be  good  and  to  answer  the  in- 
tended purpose  effectually.  14th  Sep.  1837." 

The  machine  was  made,  delivered  to  the  plaintiff  and  paid  for. 
The  plaintiff  then  called  witnesses  to  prove  the  worthlessness  of 
the  machine,  and  that  when  it  was  put  into  operation  it  broke.  It 
appeared  also  in  evidence  that  the  plaintiff  took  the  machine  back 
to  Kase,  the  defendant,  to  have  it  repaired,  when  he  was  not  at 
home;  it  was  not  repaired,  and  the  plaintiff  suffered  it  to  remain 
there  and  brought  this  action.  The  defendant  gave  testimony  on 
the  subject  of  the  quality  of  the  machine,  and  also  to  show  that  it 
was  broken  by  the  negligence  of  the  plaintiff  and  by  accident. 

The  court  below  charged  the  jury  thus: — 

That  in  case  of  a  breach  of  the  warranty,  the  plaintiff  has  a 
right  to  sustain  his  action  whether  he  returned  the  machine  before 
suit  brought  or  not,  and  the  return  of  the  machine  only  affects  the 
question  of  damages.  If  returned  before  suit  brought,  the  plaintiff 
on  showing  a  breach  of  warranty  may  recover  the  whole  price  of 
the  article  warranted.  If  not,  the  measure  of  the  damages  is  the 
difference  between  the  price  paid  and  the  real  value  of.  the  article 
so  retained. 

That  the  delivery  of  the  machine  for  the  express  purpose  of 
getting  it  repaired,  and  without  any  intimation  of  an  intention  to 
return  it,  or  that  the  defendant  might  retain  it  as  his  own  is  not  a 
return  of  the  article. 

But  if  the  defendant  refused  or  neglected  for  an  unreasonable 
length  of  time  to  repair  the  article  warranted,  the  plaintiff,  in  case 
of  a  breach,  might  elect  to  consider  the  article  as  returned  and  sue 
for  the  price  of  the  machine. 

The  jury  are  to  decide  whether  there  has  been  a  breach  of  the 
warranty  or  not;  whether  there  has  been  a  return  of  it  to  the  de- 
fendant or  not;  and  in  case  they  find  the  existence  of  a  breach  of 
the  warranty,  are  to  assess  the  amount  of  the  damages. 

Comley  and  S.  Hepburn,  for  plaintiff  in  error,  cited  7  East  274; 
5  East  452;  15  Mass.  Rep.  319;  2  Stark.  Ev.  8SO;  12  Wheat. 
183;  1  Term.  Rep.  133. 

Greenough,  for  defendant  in  errorj  cited  12  Law  Lib.  177;  Ross. 
Tend.  344. 

The  opinion  of  the  court  was  delivered  by 
ROGERS,  J. — There  is  no  objection  to  the  charge  of  the  court,  on 
the  subject  of  warranty,  except  to  so  much  of  it  as  relates  to  the 
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rescission  of  the  contract.  In  Corrone  v.  Henderson,' 15  Mass.  Rep. 
319;  Hunt  v.  Sill,  5  East  449,  it  was  held,  that  a  purchaser,  who 
is  entitled  to  rescind  a  contract,  must  place  the  vendor  in  statuquo 
in  order  to  recover  the  consideration  paid.  How  far  the  plaintiff 
was  in  a  condition  to  do  this,  may  be  doubted.  But  be  this  as  it 
may,  there  is  another  objection  to  the  charge,  which  cannot  be 
easily  answered,  which  is,  that  the  article  was  not  returned,  if  at 
all,  with  the  consent  of  the  vendor,  and  there  is  no  evidence  to 
prove  that  the  vendor  knew  of  the  unsoundness  of  the  article  at 
the  time  he  sold.  In  Thorn  v.  Wynn,  12  Wheat.  183,  Mr  Jus- 
tice Washington  sums  up  the  cases,  and  the  result  is  this.  If  upon 
a  sale  with  a  warranty,  or  if  by  the  special  terms  of  the  contract 
the  vendee  is  at  liberty  to  return  the  article  sold,  and  offers  to  re- 
turn it,  it  is  equivalent  to  an  offer  accepted  by  the  vendor,  and  in 
that  case  the  contract  is  rescinded  and  at  an'end,  which  is  a  suffi- 
cient defence  to  an  action  brought  by  the  vendor  for  the  purchase- 
money,  or  to  enable  the  vendee  to  maintain  an  action  for  money 
had  and  received,  in  case  the  purchase-money  had  been  paid.  The 
consequences  are  the  same  where  the  sale  is  absolute,  and  the  ven- 
dor afterwards  consents  unconditionally  to  take  back  the  property, 
because  in  both  the  contract  is  rescinded  by  the  agreement  of  the 
parties,  and  the  vendee  as  well  entitled  to  retain  the  purchase-money 
in  the  one  case  as  to  recover  it  back  in  the  other.  But  if  the  sale 
be  absolute,  and  there  be  no  subsequent  agreement  or  consent  of 
the  vendor  to  take  back  the  article,  the  contract  remains  open,  and 
the  vendee  is  put  to  his  action  on  the  warranty,  unless  it  be  proved 
that  the  vendor  knew  of  the  unsoundness  of  the  article,  and  the 
vendee  tendered  a  return  of  it  in  a  reasonable  time. 

Here  it  is  an  absolute  contract  of  sale  with  warranty,  and  with- 
out any  right  reserved  to  return  the  article,  nor  is  there  any  evi- 
dence either  of  the  return  of  it,  or  any  consent  of  the  vendor  to 
take  it  back.  The  whole  evidence  negatives  any  such  idea,  for  the 
return  was  for  purposes  of  repair,  and  not  with  any  intention  of 
rescinding  the  contract.  The  vendor  was  as  much,  and  no  more, 
bound  to  repair  the  machine  as  any  other  person  would  have  been, 
arid  if  there  was  any  unreasonable  delay  in  repairing  it,  the  remedy 
is  another  way,  and  not  by  considering  it  as  equivalent  to  a  consent 
to  rescind  the  contract,  and  thereby  enable  the  vendee  to  consider  the 
contract  at  an  end.  Here,  then,  was  neither  an  express  nor  im- 
plied consent  of  the  vendor  to  take  back  the  article,  nor  any  proof 
that  the  vendor  knew  that  it  was  defective,  and  indeed  whether  it 
was  in  truth,  is  a  matter  of  much  reasonable  doubt.  It  depends 
much  on  the  credit  to  be  attached  to  the  statements  of  the  witness. 
It  was  doubted  whether  there  be  a  difference  between  the  manu- 
facturers in  this  respect  and  other  vendors,  that  the  former  might  be 
presumed  to  know  it  was  unsound,  although  such  a  presumption 
does  not  arise  as  to  others,  But  I  perceive  no  warrant  for  the  dis- 
tinction in  this  particular  in  any  of  the  cases,  and  we  think  it  would 
x. — K* 
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be  mischievous  to  visit  him  with  the  consequences  of  fraud,  from  a 
presumption  which,  in  numerous  cases,  would  be  at  war  with  the 
truth. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Myers  against  Drake. 

The  relation  of  buyer  and  seller  is  not  a  confidential  one;  and  each  party  is 
supposed  to  judge  of  his  own  ability  to  perform  his  part  for  himself.  In  an 
action  for  a  breach  of  a  contract,  the  declarations  of  the  plaintiff,  that  he  knew 
at  the  time  of  making  it  that  the  article  contracted  for  could  not  be  procured,  can- 
not be  given  in  evidence  in  mitigation  of  damages. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

John  Myers  against  Charles  B.  DraUe.  On  the  4th  September 
1838,  the  defendant  contracted  with  the  plaintiff  to  deliver  to  him 
100  bushels  of  clover  seed  by  the  1st  of  February  following,  for 
800  dollars.  The  defendant  did  not  perform  his  contract,  and  on 
the  trial  of  this  action  upon  it,  the  defendant  offered  to  prove  "the 
declarations  of  the  plaintiff  immediately  after  the  contract  was 
entered  into,  that  he  did  not  expect  that  the  defendant  would 
deliver  the  seed,  for  that  he  had  received  information  that  the 
clover  seed  could  not  be  had,  and  knew  it  at  the  time  the  contract 
was  made,  and  that  the  witness  communicated  this  information  to 
the  defendant. 

The  court  (Jessup,  president)  overruled  the  evidence  and  sealed 
a  bill  of  exceptions. 

The  jury  found  a  verdict  for  the  plaintiff  for  625  dollars  33  cents. 

Butler,  for  plaintiff  in  error. 
Woodward,  for  defendant  in  error. 

PER  CTJRIAM. — The  evidence  was  offered  in  mitigation  of  da- 
mages, and  properly  rejected.  There  is  a  settled  rule  of  compen- 
sation in  every  case  like  the  present,  which  the  unconscionableness 
of  the  bargain  ought  not  to  be  suffered  to  disturb.  There  even 
was  nothing  unconscionable  in  making  a  bargain  which  the  party 
supposed  the  other  could  not  fulfil  except  at  a  sacrifice.  The  rela- 
tion of  buyer  and  seller  is  not  a  confidential  one;  and  each  of  the 
parties  is  supposed  to  judge  of  his  ability  to  perform  his  part  for 
himself.  A  contract  to  perform  an  impossible  thing  may  be  void; 
but  it  never  is  impossible  to  procure  and  deliver  an  article  of  com- 
merce which  may  be  had  in  the  market  in  some  quarter  of  the 
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world.     The  evidence  was  offered,  however,  not  to  avoid  the  con- 
tract, but  to  reduce  the  damages  for  a  breach  of  it;  and  the  hard- 
ness of  the  bargain  ought  not  to  have  that  effect. 
Judgment  affirmed. 


Williams  against  Brobst. 

The  holder  of  a  negotiable  note,  by  an  agreement  with  the  maker,  and  for 
a  valuable  consideration,  extended  the  time  for  its  payment,  and  afterwards  en- 
dorsed the  same  to  a  third  person  without  giving  notice  of  such  agreement: 
Held,  that  he  was  liable  to  the  endorsee,  without  demand  of  payment  from  the 
maker,  protest  or  notice. 

ERROR  to  the  common  pleas  of  Columbia  county. 

Christian  Brobst,  endorsee  of  David  Williams,  against  David 
Williams.  The  plaintiff's  cause  of  action  was  thus  declared  upon: 

"  David  Williams,  late  of  the  county  aforesaid,  was  summoned 
to  answer  Christian  A.  Brobst  of  a  plea  of  trespass  on  the  case, 
&c.  And  whereupon  the  said  Christian,  by  James  Pleasants,  his 
attorney,  complains  that  whereas  a  certain  Azariah  Davis,  hereto- 
fore, to  wit,  ihe  llth  day  of  August  in  the  year  1837,  at  Columbia 
county  aforesaid,  did  make  his  certain  note,  in  writing,  with  his 
proper  hand  subscribed,  bearing  date  the  day  and  year  last  afore- 
said, and  by  the  same  note,  the  said  Azariah  Davis,  then  and  there 
promised  to  pay  the  said  David  Williams,  or  his  order  50  dollars, 
on  or  before  the  1st  November,  (meaning  the  1st  November  then 
next  ensuing,)  for  value  received.  And  whereas,  the  aforesaid 
David  Williams,  afterwards,  to  wit,  on  the  1st  day  of  September, 
A.  D.  1S37,  at  Columbia  county  aforesaid,  (the  aforesaid  50  dollars 
in  the  note  aforesaid  mentioned  to  him  being  unpaid,)  by  his  cer- 
tain endorsement,  with  his  proper  hand  on  the  note  aforesaid  made, 
did  order  and  appoint  the  contents  of  the  same  note,  to  wit,  the 
said  50  dollars,  to  be  paid  to  the  said  Christian  A.  Brobst,  for  value 
received;  and  the  said  Christian  in  fact  saith,  that  after  the  said 
endorsement,  so  as  aforesaid  made,  to  wit,  on  the  1st  day  of  Novem- 
ber, A.  D.  1837,  at  Columbia  county  aforesaid,  he,  the  said  Chris- 
tian, did  show  the  note  aforesaid,  and  the  endorsement  aforesaid 
thereon  made  to  the  aforesaid  Azariah  Davis,  and  then  and  there 
requested  the  said  Azariah  to  pay  the  contents  of  the  said  note,  to 
wit,  the  said  50  dollars,  to  the  said  Christian  A.  Brobst,  according 
to  the  tenor  of  the  said  note  and  the  said  endorsement  thereon;  but 
the  said  Azariah  Davis,  the  said  50  dollars,  or  any  part  thereof,  to 
the  said  Christian  A.  Brobst,  hath  not  paid,  but  the  same  to  him  to 
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pay,  or  him  for  the  same  in  any  wise  to  content,  hath  altogether  re- 
fused. And  the  said  plaintiff  avers,  that  the  said  David  Williams, 
at  the  time  of  the  date  of  the  said  note,  to  wit,  on  the  llth  day  of 
August,  A.  D.  1S37,  and  after  the  same  had  been  delivered  to  him 
by  the  said  Azariah  Davis,  did  promise,  grant  and  agree  to  and 
with  the  said  Azariah,  a  valuable  consideration  him  thereunto 
moving,  that  he,  the  said  Azariah,  should  not  be  required  to  pay 
the  said  50  dollars,  at  the  time  in  the  said  note  specified  and  fixed 
for  the  payment  thereof,  to  wit,  on  the  1st  day  of  November  afore- 
said, and  that  he,  the  said  Azariah,  would  not  be  required  to  make 
payment  of  the  said  50  dollars  before  the  1st  day  of  November  in 
the  year  1838,  of  which  promise  and  agreement  the  said  plaintiff 
was  then  and  there,  and  until  after  the  said  promissory  note  was  by 
the  endorsement  aforesaid  transferred  to,  and  taken  by  him,  the 
said  plaintiff,  he,  the  said  plaintiff,  was  wholly  ignorant  and  unin- 
formed. By  reason  of  which  premises,  and  by  the  said  endorse- 
ment, the  aforesaid  David  Williams  became  chargeable  to  pay  to 
the  said  Christian  A.  Brobst,  the  aforesaid  50  dollars,  in  the  said 
note  mentioned,  when  he,  the  said  defendant,  should  be  thereunto 
afterwards  requested,  and  being  so  chargeable,  the  aforesaid  David 
Williams,  in  consideration  thereof,  afterwards,  to  wit,  on  the  1st 
day  of  November  first  aforesaid,  at  the  county  aforesaid,  upon  him- 
self did  assume,  and  to  the  said  Christian,  then  and  there,  faithfully 
did  promise,  that  he,  the  said  David  Williams,  the  aforesaid  50  dol- 
lars, to  the  same  Christian  A.  Brobst,  when  thereunto  afterwards 
he  should  be  required,  would  well  and  truly  pay  and  content. 
Nevertheless,  the  said  David  Williams,  his  said  several  promises 
and  undertakings  not  regarding,  but  contriving  and  fraudulently 
intending,  craftly  and  subtly  to  deceive  and  defraud  the  said  Chris- 
tian A.  Brobst,  in  this  behalf,  hath  not  as  yet  paid  the  said  sum  of 
50  dollars,  nor  any  part  of  it,  to  the  said  Christian,  although  often 
requested  so  to  do.  But  the  said  David  Williams,  to  pay  the  same 
to  the  said  Christian,  hath  hitherto  wholly  neglected  and  refused, 
arid  still  doth  neglect  and  refuse,  to  the  damage  of  the  said  Chris- 
tian A.  Brobst  of  90  dollars,  and  thereof  he  brings  suit/'&c. 

A  verdict  was  rendered  for  the  plaintiff  by  the  direction  of  the 
court  below,  (Lewis,  president,)  who  instructed  the  jury,  that  under 
the  circumstances  of  the  case,  as  proved,  no  demand  of  payment, 
protest  or  notice  was  necessary. 

Upon  a  motion  in  arrest  of  judgment,  the  following  reasons  were 
filed:— 

1.  There  is  no  cause  of  action  set  out  in  the  plaintiff's  declara- 
tion. 

2.  Because  it  is  not  stated  in  the  declaration,  that  the  defendant 
had  any  notice  of  any  demand  on  Azariah  Davis,  the  drawee,  and 
of  the  non-payment  of  the  note  in  the  said  declaration  mentioned. 

3.  Because  it  is  not  stated  in  the  declaration,  that  any  demand 
was  made  on  Azariah  Davis,  the  drawer,  on  the  4th  day  of  Novem- 
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ber,  A.D.  1S37,  when  the  said  note  became  due,  but  the  demand 
was  made  previously,  to  wit,  on  the  1st  day  of  November,  A.  D. 
1837. 

The  court  overruled  the  motion  and  entered  a  judgment  upon 
the  verdict.  The  same  errors  were  assigned  here. 

Comley,  for  plaintiff  in  error,  cited  Chilly  on  Bills  466,  162;  3 
Camp.  47;  Doug.  679;  5  Serg.  fy  Raivle  321;  8  Watts  401. 

Pleasants  and  Bellas,  for  defendant  in  error,  cited  1  Rawle  199; 
Chilly  on  Bills  467;  8  Har.  Sf  Johns.  381;  9  Curry  124;  1  Serg. 
Sf  Raivle  334;  5  Mass.  Rep.  172;  Chit ty  on  Bills  162,  473;  5  Ver- 
mont Rep.  114;  9  Mass.  Rep.  1;  4  Cran.  141;  15  East  216;  12 
East  171;  5  Whart.  576;  1  Johns.  Cas.  99;  Chilly  on  Bills  390, 
note  3;  10  Wend.  304;  4  Devereux's  Rep.  161. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  is  an  action  brought  against  the  plaintiff  in 
error,  as  the  endorser  of  a  negotiable  promissory  note,  by  the  de- 
fendant in  error,  as  his  immediate  endorsee,  and  the  only  question 
raised  by  the  errors  assigned,  seems  to  be,  whether  sufficient  cause 
be  set  forth  in  the  declaration  for  dispensing  with  a  presentment  of 
the  note,  by  the  plaintiff  below  to  the  maker  thereof,  for  payment 
at  the  time  it  fell  due,  according  to  its  tenor,  and  also  with  the 
giving  of  notice  to  the  defendant  below,  by  the  plaintiff  of  the 
non  payment  of  the  note  by  the  maker.  The  note,  upon  its  face, 
appears  to  have  been  made  payable  on  the  1st  day  of  Novem- 
ber 1837;  and,  according  to  the  statement  contained  in  the  declara- 
tion, was  endorsed  and  passed  by  the  defendant  below,  to  the  plain- 
tiff, for  a  valuable  consideration  received  of  the  latter,  before  the 
time  at  which  it  was  to  become  payable  according  to  its  tenor,  and 
as  a  note  that  would  become  due  at  the  time  therein  mentioned. 
But  it  is  further  alleged  in  the  declaration,  that  the  defendant  be- 
low, after  receiving  the  note  from  the  maker,  and  before  he  passed 
it  by  endorsement  to  the  plaintiff  below,  for  a  valuable  considera- 
tion received  of  the  maker,  agreed  to  forbear  payment  thereof, 
until  the  1st  of  November  1838,  one  year  after  the  time  mentioned 
in  the  note  for  that  purpose:  and  that  he  passed  the  note  to  the 
plaintiff  below,  who  was  altogether  ignorant  of  this  agreement, 
without  advising  him  of  it.  It  is  true,  that  the  consideration  for 
this  agreement  is  not  specially  set  forth  or  mentioned  in  the  declara- 
tion; and  it  may  therefore  be  that  on  special  demurrer,  if  not  on  a 
general  one,  it  would  have  been  considered  a  fatal  defect;  but  no 
exception  having  been  taken  to  the  declaration  on  this  account  till 
after  verdict,  it  is  fair  to  presume  that  on  the  trial  a  valuable  and 
sufficient  consideration  was  proved  for  making  this  agreement, 
whereby  the  payment  of  the  note  was  to  be  postponed  one  year 
beyond  the  time  mentioned  on  its  face,  which  the  plaintiff  below, 
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when  he  took  the  note,  was  induced  to  believe  from  its  purport,  and 
the  concealment  by  the  defendant  of  his  agreement  made  to  the 
contrary,  would  be  the  time  at  which  it  would  become  payable. 
These  facts  being  all  proved  on  the  trial,  as  we  must  now  take  it, 
showed  clearly  that  the  defendant  below  had  not  dealt  fairly  with 
the  plaintiff  in  passing  the  note  to  him  as  he  did.  That  he  had  in 
fact  committed  a  fraud  upon  the  plaintiff  below,  by  suppressing  the 
agreement  which  he  had  previously  made  with  the  drawer  of  the 
note,  postponing  the  day  of  its  payment.  This  was  certainly  a  very 
important  circumstance,  because  it  rendered  the  note  of  less  value, 
and  ought  therefore  to  have  been  disclosed  by  the  defendant  below 
to  the  plaintiff,  at  the  time  he  offered  to  endorse  it  to  him.  After 
having  made  such  an  agreement  with  the  maker  of  the  note,  for 
which  he  had  received  a  valuable  consideration,  it  would  also  have 
been  a  fraud  in  him  to  have  permitted  the  maker  to  be  called  on 
and  compelled  to  pay  it,  before  the  time  had  arrived  to  which  it 
was  agreed  between  him  and  the  maker  the  payment  of  it  should 
be  postponed.  Upon  this  ground,  therefore,  he  had  no  right  to  re- 
quire that  the  drawer  should  be  called  on  first  for  payment^  as  soon 
as  the  note,  according  to  its  terms,  became  payable;  but  on  the 
contrary,  was  bound  himself,  in  justice  to  the  maker,  to  have  pre- 
vented it,  by  calling  upon  the  plaintiff  and  paying  the  amount 
thereof;  so  that  the  maker  should  have  the  benefit  of  the  indul- 
gence agreed  on  between  them.  The  situation  of  the  defendant 
below,  may  fairly  be  likened  to  that  of  an  endorser,  who  obtains 
effects  or  funds  of  the  maker,  sufficient  to  answer  the  note;  in 
which  case  it  has  been  held,  that  he  is  not  entitled  to  notice,  be- 
cause it  would  be  a  fraud  in  him  to  call  upon  the  maker,  who  had 
thus  deposited  effects  in  his  hands  to  answer  the  amount  of  his  en- 
dorsement. Cory  v.  Da  Costa,  1  Esp.  Rep.  303;  Barton  v.  Baker, 
1  Serg.  8?  Rawle  334.  Besides,  the  reason  why  the  law  requires 
that  the  endorsee  of  a  note  or  bill  shall  give  notice  to  the  endorser 
of  non-payment,  is,  that  he  may  take  the  necessary  measures 
to  obtain  payment  from  the  party  or  parties  respectively  liable  to 
him.  Whitfield  v.  Savage,  2  Bos.  $  Pull.  280;  Orr  v.  Magennis, 
7  East  362;  Clavidge  y.  Dalton,  4  M.  &  S.  226;  Cory  v.  Scott,  3 
Barn.  <§•  Md.  621,  shows,  conclusively,  that  the  defendant  below 
had  no  right  to  claim  notice,  because  if  he  had  paid  the  plaintiff, 
and  taken  up  the  note,  when  at  maturity,  according  to  its  face,  he 
would  have  had  no  right  to  demand  payment  of  the  maker  for 
a  year  afterwards.  It  is  no  objection  to  this  course  of  reason- 
ing, that  the  plaintiff  below  might,  notwithstanding  the  agreement, 
as  he  was  ignorant  of  it,  when  he  took  the  note,  for  a  valuable  con- 
sideration, in  the  ordinary  course  of  business,  have  compelled  the 
maker  to  pay  it  as  soon  as  it  came  to  maturity,  according  to  its 
terms;  because  it  would  have  deprived  the  maker  of  the  indulgence 
which  the  defendant  below  was  bound  to  give  him;  and  it  does 
not  lie  in  the  mouth  of  the  defendant  to  say,  that  he  ought  not  to 
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be  made  liable  himself  to  pay  the  amount  of  the  note  to  the  plain- 
tiff below,  because  the  latter  did  not  compel  payment  of  the  note 
from  the  maker,  when  it  would  have  been  a  fraud  in  the  defend- 
ant below  to  have  permitted  it,  and  not  to  have  prevented  it  by 
paying  the  amount  thereof  himself. 
Judgment  affirmed. 


Kramer  against  Stock. 


*(•  •  >  l  . 

To  maintain  an  action  on  the  case,  it  is  necessary  that  the  party  charged  should 
have  committed  an  illegal  act,  from  which  positive  or  consequential  damage  has 
ensued.  To  sue  for  a  debt  which  had  been  previously  tendered  to  the  party,  is 
not  actionable. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

Frederick  Kramer  against  Martin  A.  Stock.  This  was  an  action 
on  the  case,  in  which  the  plaintiff  thus  laid  his  cause  of  action: — 

Martin  A.  Stock,  late  of  said  county,  yeoman,  was  attached  to 
answer  Frederick  Kramer,  of  a  plea  of  trespass  on  the  case.  And 
whereupon  the  said  Frederick,  by  James  Merrill,  his  attorney,  com- 
plains, for  that,  whereas  on  the  4th  day  of  April  1835,  the  said  Fre- 
derick made  and  delivered  his  certain  single  bill,  or  writing,  obliga- 
tory, whereby  he  promised  to  pay,  four  months  after  date,  to  James 
Murray,  or  order,  thirteen  dollars  and  ninety  cents,  for  value  re- 
ceived; which  said  single  bill, on  the  6th  day  of  April  1S35,  became 
for  the  use  it  was  directed  by  the  said  Jarnes  Murray,  to  be  paid  to 
said  Martin  A.  Stock.  And  whereas,  afterwards,  to  wit,  the  14th 
day  of  August,  1835,  while  said  single  bill  was  for  the  use  of  said 
Martin,  as  aforesaid,  and  while  the  said  sum  of  money  was  due  and 
payable  to  the  said  Martin,  the  said  Frederick,  at  the  county  afore- 
said, offered  to  pay  the  said  sum  of  money  to  the  said  Martin,  and 
tendered  to  him  the  money,  and  demanded  the  said  single  bill  from 
the  said  Martin;  and  the  said  Martin  refused  to  receive  the  said 
money,  and  refused  to  deliver  up  the  said  single  bill,  and  falsely 
and  knowingly,  and  knowing  the  same  to  be  false,  and  "with  an 
intention  to  vex,  harass,  and  oppress  the  said  Frederick,  and  to 
bring  a  malicious,  illegal,  and  oppressive  action  against  the  said 
Frederick,  then  and  there  denied  and  disclaimed  all  knowledge  or 
possession  of  the  said  single  bill,  and  all  right  to  said  sum  of  money, 
or  any  part  of  it.  And  whereas,  afterwards  to  wit,  the  second  day 
of  September  1835,  the  said  Martin,  maliciously,  wrongfully,  and  un- 
justly, intending  to  vex,  harass,  oppress  and  injure  said  Frederick, 
caused  to  be  sued  and  prosecuted,  from  Isaac  Jones,  Esq.,  a  justice 
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of  the  peace,  duly  commissioned,  and  residing  and  keeping  his  office 
in  Louisburg,  and  having  jurisdiction  in  the  premises,  while  the  said 
Frederick  resided  in  Chapman  township,  thirty  miles  from  the  said 
office,  a  writ  called  a  summons,  directed  to  the  constable  of  Lewis- 
burg  aforesaid,  by  which  said  writ  the  said  constable  was  command- 
ed that  he  should  summon  the  said  Frederick  to  be  and  appear 
before  the  said  Isaac  Jones,  on  the  8th  day  of  September  then  next, 
to  answer  James  Murray,  for  the  use  of  Charles  Drum,  for  the  use 
of  Martin  A.  Stock,  of  a  plea  of  demand,  on  promissory  note,  not 
exceeding  100  dollars.  And  the  said  Martin  wrongfully  and  un- 
justly continuing,  and  intending  to  vex,  harass,  oppress,  injure,  and 
for  the  very  purpose  of  unjustly  and  unlawfully  accumulating  costs 
on  the  said  Frederick,  and  of  causing  the  said  Frederick  great  pain 
of  body  and  mind,  and  great  expense  of  time  and  money,  caused 
and  procured  the  said  constable  to  serve  the  said  summons  at  a  dis- 
tance of  more  than  thirty  miles  on  the  said  Frederick,  and  to  return 
the  said  summons  to  the  office  of  the  said  justice,  at  the  distance 
aforesaid.  Whereas  in  truth  and  in  fact,  at  the  time  of  the  issuing 
and  serving  of  the  said  summons  so  as  aforesaid,  caused  and  pro- 
cured by  the  said  Martin  as  aforesaid,  there  was  a  justice  of  the 
peace,  duly  commissioned,  who  had  by  law  jurisdiction  over  claims 
of  an  amount  equal  to  the  said  sum  specified  in  the  said  single  bill, 
residing  and  keeping  his  office  within  one  mile  from  the  residence 
of  the  said  Frederick,  in  Chapman  township  aforesaid.  And  said 
Frederick  further  saith,  that  such  proceedings  thereupon  had  on  the 
summons,  that  on  the  8th  day  of  September  1835,  then  next,  judg- 
ment by  the  said  justice  in  favour  of  the  said  Martin  against  the 
said  Frederick,  for  the  sum  of  thirteen  dollars  and  ninety-seven 
cents,  from  which  judgment  said  Frederick  entered  and  prosecuted 
his  appeal  to  the  court  of  common  pleas  of  the  county  of  Union 
aforesaid.  Upon  hearing  of  which  appeal,  before  the  said  court,  in 
March  1836,  it  was  considered  and  adjudged  by  the  said  court  that 
said  Martin  should  have  and  recover  from  the  said  Frederick  debt, 
interest  and  costs.  And  the  said  Frederick  further  saith,  that  on  the 
31st  day  of  March  1836,  he  paid  to  George  F.  Miller,  Esq.,  attorney 
for  the  said  Martin,  fourteen  dollars  and  fifty-one  cents  in  full,  of 
the  debt  and  interest,  and  on  the  1st  of  April  1836,  he  paid  to  Ro- 
bert P.  Maclay,  then  prothonotary,  &c.,  seven  dollars  and  thirty- 
eight  cents  costs  in  said  suit,  of  all  which  the  said  Martin  had 
notice. 

By  means  of  which  several  promises,  he,  the  said  Frederick,  not 
only  suffered  great  pain  of  body  and  of  mind,  and  was  greatly  ex- 
posed and  injured  in  his  credit  and  circumstances,  and  was  prevent- 
ed and  hindered  from  performing  and  transacting  his  lawful  affairs 
and  business  during  the  time  spent  by  him  in  said  suit,  and  travel- 
ling thirty  miles,  to  be  performed  and  transacted,  and  was  forced  to 
lay  out  and  expend  large  sums  of  money,  to  wit:  One  hundred  dol- 
lars in  and  about  the  premises,  and  is  and  hath  been  greatly  injured 
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and  damnified  by  means  of  the  premises,  to  the  damage  of  said 
plaintiffs  500  dollars,  &c. 

The  facts  as  laid  were  proved,  and  ihe  jury  found  a  verdict  for 
the  plaintiff  for  150  dollars  damages. 

On  a  motion  in  arrest  of  judgment,  arid  for  a  new  trial,  the  court 
below  (Lewis,  president)  was  of  opinion,  that  the  facts  laid  were  not 
actionable,  and  arrested  the  judgment. 

Merrill  and  Grenough,  for  plaintiff  in  error,  cited  1  Com.  Dig. 
278;  2  Saund.  PL  Ev.  651;  1  Saund.PL  Ev.  336;  1  Bac.  Jib.  95; 
2  Stark.  921;  3  East  313,  120;  4  Serg.  Sf  Rawle  23;  5  Johns.  125; 
17  Mass.  Rep.  190;  1  Bos.  <§-  Pul.  388;  5  Cowan  351 ;  2  Wits.  302; 
9  East  277;  S  Watts  215. 

Bellas,  for  defendant  in  error,  cited  1  Peters'  C.  C.  Rep.  207;  1 
Salk.  13;  1  Penns.  Rep.  232;  8  Watts  240;  2  Saund.  PL  Ev.  652; 
1  Bac.  rfb.  96;  1  Saund.  Rep.  228;  3  Term  Rep.  185. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — There  does  not  seem  to  be  laid  in  this  declaration 
a  sufficient  ground  for  the  maintenance  of  an  action.  The  refusal 
of  the  money  by  the  defendant,  when  tendered  by  the  plaintiff,  was 
an  act  which  he  might  or  might  not  do  at  his  peril,  there  being  no 
law  to  oblige  him  to  take  it,  further  than  that  he  would  lose  the 
interest  and  costs  of  suit,  if  the  plaintiff  properly  availed  himself  of 
his  defence  in  the  action  to  be  brought  against  him  before  the  ma- 
gistrate. For  by  the  act  of  1705,  sect.  2,  in  all  cases  where  a  ten- 
der is  made,  and  the  party  to  whom  it  is  made  refuses  the  same, 
and  yet  afterwards  sues  for  the  debt,  the  plaintiff  shall  not  recover 
any  costs  of  suit.  Instead,  however,  of  releasing  himself  by  this 
course,  the  defendant  denied  the  debt  before  the  magistrate,  and  even 
appealed  from  his  judgment,  thereby  causing  a  useless  and  pro- 
tracted litigation,  and  involving  himself  in  costs.  It  is  very  true, 
the  conduct  of  the  defendant  seems  to  have  been  wanton  and  vexa- 
tious; but  an  action  does  not  lie  for  every  vexatious  and  malicious 
act  by  one  man  against  another.  Were  it  so,  it  is  to  be  feared  that 
our  courts  would  abound  with  infinitely  more  suits  than  they  do  at 
present,  and  would  be  the  arenas  of  never  ending  jars  and  recrimi- 
nations, on  matters  comparatively  of  minor  importance  to  society. 
In  former  times,  when  continental  money  was  a  legal  tender,  the 
debtor  followed  his  flying  creditor,  hunting  him  down  with  as  little 
mercy  as  the  creditor,  after  the  return  of  peace,  pursued  the  debtor. 
9  Serg.  4*  Rawle  267.  Yet  we  do  not  find  any  action  brought  on 
that  account.  To  sustain  an  action  on  the  case,  it  is  necessary  that 
the  party  should  have  committed  an  illegal  act,  from  which  positive 
or  implied  damage  ensues.  Thus,  to  say  A  is  a  bastard,  and  I  am 
the  heir,  is  not  actionable,  because  he  is  a  party  concerned,  and 
asserts  a  right.  JUiter,  if  he  had  not  added,  "  and  I  am  the  heir." 
x. — L 
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Savil  v.  Roberts,  Salk.  14.  So  in  an  action  for  a  malicious  prose- 
cution, it  is  a  good  defence  if  the  defendant  had  probable  cause, 
because  in  that  case  the  law  justifies  the  proceeding,  however  ma- 
licious may  have  been  the  motives  of  the  defendant.  So  to  bring 
an  action,  though  there  be  no  good  ground,  is  not  actionable.  Ibid. 
But  if  one  abuses  the  process  of  the  law,  as  by  maliciously  holding 
to  bail,  an  action  lies.  So  wantonly  to  levy  a  second  execution, 
after  a  former  levy,  or  for  a  larger  sum  than  is  due,  or  after  the  debt 
has  been  paid,  have  been  held  actionable — for  all  these  are  illegal, 
and  damage  is  thereby  sustained.  But  here  the  defendant  recovered 
in  his  suit,  and  there  is  no  pretence  whatever,  therefore,  for  a  suit 
against  him  on  this  ground. 

Then  as  to  the  grievance  stated,  of  the  plaintiff  being  summoned 
before  a  magistrate  out  of  his  own  township,  and  at  the  distance  of 
thirty  miles  from  his  residence,  there  was  nothing  contrary  to  law 
in  that.  The  acts  of  assembly  permit  it,  and,  if  wrong,  it  can  be 
altered  only  by  an  act  of  the  legislature.  There  is  probably  great 
difficulty  in  devising  a  system  on  the  subject  which  would  be  free 
from  inconveniences  to  one  party  or  the  other.  At  all  events,  we 
must  abide  by  the  law  as  it  is,  and  the  plaintiff  cannot  recover 
damages  against  the  defendant  for  doing  a  legal  act. 

Judgment  affirmed. 


Camp  against  Wood. 

It  is  essential  to  the  validity  of  a  judgment  of  a  justice  of  the  peace  for  a  sum 
exceeding  100  dollars,  that  it  should  appear  upon  the  face  of  his  record  that 
the  parties  appeared  in  person  before  him  and  confessed  the  judgment.  With- 
out this  the  judgment  is  absolutely  void,  and  therefore  not  the  subject  of  rati- 
fication. 

The  sale  of  the  defendant's  personal  property  to  the  plaintiff  upon  a  void 
judgment,  vests  no  property  in  him. 

ERROR  to  the  common  pleas  of  Ly coming  county. 

Thomas  Wood  against  William  E.  Camp.  This  was  an  action  of 
replevin  for  a  wagon.  The  property  in  dispute  had  belonged  to 
Jacob  Beeber,  who  sold  the  same  to  Thomas  Wood  the  plaintiff. 

The  defendant  then  called  John  Quigley,  Esq.,  a  justice  of  the 
peace,  who  was  sworn  and  said: — "  This  is  my  docket  and  this  the 
record  of  a  suit  before  me:" — which  was  as  follows: — 

"William  E.  Camp  v.  Jacob  Beeber  and  Abraham  Taylor, 
trading  in  the  name  of  Beeber  and  Taylor. — Amicable  action. 
Debt  on  assumption,  real  debt  100  dollars  35  cents.  Judgment  by 
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confession  for  the  above  amount  with  costs  of  suit.  By  a  line  from 
A.  Taylor  alone.  Entered  16th  of  May  1837.  Execution  issued 
to  William  Dunn,  which  was  returned  levied  (amongst  other  things) 
upon  a  wagon." 

The  defendant's  counsel  then  asked  the  witness  "whether  the 
words,  'by  a  line  from  A.  Taylor,  signed  by  A.  Taylor  alone/ 
were  not  entered  by  him  (the  justice)  after  this  judgment  had  been 
entered,  after  this  action  of  replevin  was  brought,  at  the  instance  of 
the  plaintiff  in  this  action,  and  without  notice  to  W.  E.  Camp,  the 
plaintiff  in  the  judgment  and  the  defendant  in  the  replevin?" 

The  plaintiff  objected  to  the  question,  producing  and  showing  the 
court  the  docket  aforesaid,  together  with  a  line  signed  A.  Taylor, 
dated  May  15th,  1837.  The  defendant  objected  to  the  letter  being 
shown  to  the  court,  and  showed  a  transcript  of  the  6th  of  May  1839, 
to  which  the  plaintiff  objected.  The  court  thereupon,  of  their  own 
motion,  and  for  their  own  information,  and  not  as  evidence  to  the 
jury,  asked  the  witness  whether  the  letter  signed  A.  Taylor,  dated 
15th  of  May  1837,  was  the  only  authority  upon  which  he  entered 
the  judgment,  which  question  was  answered  in  the  affirmative,  the 
defendant  objecting  to  the  question  of  the  court. 

The  court  on  argument  overruled  the  question  put  by  the  defen- 
dant as  irrelevant  and  illegal,  to  which  the  defendant  excepted. 

The  defendant  then  gave  in  evidence  the  docket  entry  of  the 
said  judgment,  which  purported  to  be  entered  on  the  16th  of  May 
1837,  in  an  amicable  action,  for  100  dollars  35  cents,  "  by  a  line 
from  A.  Taylor,  Esq.,  signed  by  A.  Taylor  alone."  The  defendant 
also  gave  in  evidence  an  executiou  issued  on  the  said  judgment  on 
the  17th  May  1837,  a  levy,  inter  alia,  upon  the  wagon  in  dispute, 
on  the  18th  May  1837,  and  a  sale  of  the  same  to  W.  E.  Camp, 
the  plaintiff  in  the  execution  and  defendant  in  this  action,  who  re- 
ceipted for  the  purchase-money  on  the  judgment  on  the  23d  of  May 
1837. 

The  court  below  (Lewis,  president)  instructed  the  jury, 

1.  That  the  judgment  for  a  sum  above  the  jurisdiction  of  the 
magistrate,  and  without  the  voluntary  appearance  of  the  parties 
before  him,  as  well  as  without  process,  and  without  any  other 
authority  than  a  letter  from  one  of  the  defendants  without  notice 
to  the  other,  is  null  and  void  as  regards  Jacob  Beeber,  because  the 
justice  transcended  his  jurisdiction  in  so  entering  it. 

2.  That  the  sale  under  the  supposed  judgment  does  not  transfer 
the  rights  of  Jacob  Beeber  to  W.  E.  Camp. 

3.  That  there  is  no  evidence  which  would  justify  the  jury  in 
finding  that  Jacob  Beeber  had  ratified  the  proceedings  in  such  a 
manner  as  to  affect  the  rights  of  the  plaintiff. 

4.  That  as  the  defendant  has  shown  no  right  under  Jacob  Beeber 
it  is  not  material  whether  the  sale  of  Beeber  to  the  plaintiff  was 
made  to  defraud  creditors  or  not.     The  sale  is  good  between  the 
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parties,  and  operative  until  impeached  by  a  creditor  of  Beeber  in 
some  mode  authorised  by  law. 

The  jury,  if  satisfied  with  the  evidence,  may  find  for  the  plaintiff 
the  value  of  the  property  as  damages  for  the  taking,  and  interest 
upon  that  value,  or  more,  if  they  think  proper,  as  damages  for  the 
detention. 

Errors  assigned: — 

1.  The  court  below  erred  in  overruling  the  question  put  by  the 
defendant's  counsel  to  John  Quigley,  Esq.,  as  contained  in  the  first 
bill  of  exceptions,  and  in  not  permitting  the  defendant  to  have  the 
advantage  of  the  record  as  it  stood  at  the  time  this  suit  was  brought. 

2.  The  court  erred  in  their  charge  to  the  jury,  in  saying  under  the 
first  head,  "  that  the  judgment  for  a  sum  above  the  usual  jurisdic- 
tion of  the  magistrate,  and  without  the  voluntary  appearance  of 
the  parties  before  him,  as  well  as  without  process,  and  without 
other  authority  than  a  letter  from  one  of  the  defendants,  without 
notice  to  the  other,  is  null  and  void  as  regards  Jacob  Beeber,  be- 
cause the  justice  transcended  his  jurisdiction." 

3.  The  court  erred  in  stating,  "  that  the  sale  under  the  supposed 
judgment  does  not  transfer  the  rights  of  Jacob  Beeber  to  W.  E. 
Camp." 

4.  The  court  erred  in  saying  there  was  no  evidence  which  would 
justify  the  jury  in  finding  that  Jacob  Beeber  had  ratified  the  pro- 
ceedings in  such  a  manner  as  to  affect  the  rights  of  the  plaintiff. 

5.  The  court  erred  in  saying  "that  as  defendant  has  shown 
no  right  under  Jacob  Beeber,  it  is  not  material  whether  the  sale  of 
Beeber  to  plaintiff  was  made  to  defraud  creditors  or  not." 

Armstrong,  for  plaintiff  in  error,  cited  3  Watts  381;  6  Watts 
294.  398;  3  Penns.  Rep.  98. 

Ellis,  for  defendant  in  error,  cited  2  Wharf.  45.  469;  12  Serg. 
Sf  Raivle  184;  6  Jlmer.  Com.  Law  253;  1  Binn.  106;  1  Penns. 
Rep.  30;  19  Johns.  41;  1  Stark.  Ev.  249. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  question,  whether  the  justice  of  the  peace 
had  jurisdiction  of  the  cause,  for  which  he  entered  the  judgment, 
by  confession,  against  Jacob  Beeber  and  Abraham  Taylor,  in  favour 
of  William  E.  Camp,  the  plaintiff  in  error,  lies  at  the  foundation  of 
all  the  errors  assigned;  for  it  is  very  clear,  if  he  had  no  jurisdiction 
of  the  sum  or  amount,  for  which  the  judgment  was  entered  against 
the  defendants  therein,  that  it  was  coram  nonjudice,  and  therefore, 
absolutely  void.  Case  of  the  Marshalsea,  10  Co.  76-7;  Bull.  N.  P. 
65-6, 82-3;  Hardr.  480;  Kempe  v.  Kennedy,  5  Cranch  173;  Griffith 
v.  Frazier,  8  Cranch  9;  Walker  v.  Turner,  9  Wheat.  541.  Then  if 
the  judgment  should  be  held  void  for  want  of  jurisdiction,  the  exe- 
cution issued  upon  it  was  void  also,  and  the  seizure  and  sale  of  the 
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goods,  by  virtue  thereof  to  the  plaintiff  in  error,  which  are  made  the 
subject  of  claim  here,  supposing  them  to  have  been  liable  to  the 
payment  of  Jacob  Beeber's  debts,  as  is  alleged  by  the  plaintiff  in 
error,  did  not  and  could  not  transfer  the  right  of  property  in  them  to 
him.  The  civil  jurisdiction  of  justices  of  the  peace  in  this  state,  is 
specially  delegated  by  act  of  assembly,  and  limited  in  its  extent. 
The  course  of  proceeding,  to  be  observed  and  pursued  by  them  in  the 
exercise  of  such  jurisdiction,  which  is  also  prescribed  thereby,  is 
certainly  in  derogation  of  the  common  law,  and,  as  has  been  thought 
by  some,  entrenches  somewhat  upon  the  provision  contained  in  the 
constitution  of  the  state,  in  regard  to  the  trial  by  jury,  on  account 
of  its  depriving  the  parties  in  the  first  instance,  of  the  right  to  a  trial 
by  jury.  There  is,  therefore,  every  reason  for  adhering  to,  and 
enforcing  the  rule,  which  requires  that  all  inferior  tribunals  of  limit- 
ed jurisdiction,  should  be  careful,  in  the  first  place,  to  see  that  they 
have  jurisdiction  over  the  matter,  of  which  they  are  about  to  take 
cognizance,  and  in  the  second  place,  to  state  in  their  registry  thereof, 
all  that  may  be  requisite  to  show  that  they  had  jurisdiction.  Albert! 
v.  Dawson,  1  Binn.  106.  By  the  first  section  of  the  act  of  the  20th 
of  March,  1810,  Purd.  Dig.  495  (1831),  justices  of  the  peace 
have  jurisdiction  granted  to  them  over  all  causes  of  action  arising 
from  contract,  either  express  or  implied,  in  all  cases  where  the  sum 
demanded  is  not  above  one  hundred  dollars;  except  in  cases  of  real 
contract,  where  the  title  to  lands  or  tenements  may  corne  in  ques- 
tion, or  action  upon  promise  of  marriage.  And  again  by  the  four- 
teenth section  of  the  same  act,  it  is  enacted,  that  "  any  justice  of  the 
peace  shall  take  cognizance  of  any  matter  or  thing  made  so  by  this 
act,  for  any  sum  exceeding  one  hundred  dollars,  if  the  parties  volun- 
tarily appear  before  him  for  that  purpose,  and  shall  proceed 
for  the  recovery  thereof  by  entering  judgment,  if  confessed,  or  sub- 
mitted to  him  by  reference."  The  judgment  here,  the  authority  to 
enter  which  is  questioned,  is  for  100  dollars  35  cents  debt  on  as- 
sumption, a  sum  exceeding  100  dollars.  Therefore,  unless  the^ar- 
ties  voluntarily  appeared  before  the  justice,  for  the  purpose  of 
confessing  the  judgment,  he  had  no  cognizance  of  the  matter.  The 
question  then  arises,  does  the  entry  made  by  the  justice  in  his 
docket,  of  his  proceeding  in  the  cause,  show  that  the  parties  ap- 
peared voluntarily  before  him  for  the  purpose  of  having  the  judg- 
ment entered  by  confession.  For  it  cannot  be  doubted,  that  it  was 
indispensably  necessary,  according  to  the  express  terms  of  the  act, 
that  the  justice  should  have  had  the  parties  before  him  in  person, 
in  order  to  give  him  jurisdiction  of  such  sum  of  money,  as  that  for 
which  he  entered  judgment,  and  that  they  should  have  come  thither 
voluntarily  for  that  purpose. 

I  have  said  in  person,  because  I  think  that  a  true  construction  of 
the  act  requires  it.     By  the  third  section  thereof,  in  cases  not  ex- 
ceeding 100  dollars,  where  the  defendants  are  notified  by  process 
from  the  justice,  to  appear  before  him,  to  answer  the  claims  of  the 
x. — L* 


122  SUPREME  COURT  [Sunbury 

[Camp  v.  Wood.] 

plaintiffs,  their  appearance  by  their  agents  is  expressly  recognized; 
but  nothing  of  the  kind  is  mentioned  in  cases  exceed  ing  100  dollars, 
when  the  appearance  is  required  to  be  voluntary  without  process. 
It  may  therefore  be  very  reasonably  inferred,  that  if  the  legislature 
had  intended,  that  the  appearance,  in  these  latter  cases,  might  be 
by  agents,  it  would  have  been  so  expressed  as  it  is  in  the  former. 
It  is  not  intended,  however,  to  be  said,  that  the  justice,  in  such 
cases,  should  state  expressly  that  the  appearance  was  in  person, 
because  it  is  conceived  this  will  be  inferred,  if  a  voluntary  appear- 
ance of  the  parties  be  set  forth  in  express  terms,  unless  something 
should  appear  on  the  face  of  the  proceedings,  showing  the  contrary. 
Bigelow  v.  Steams,  19  Johns.  39,  40,  41;  Smith  v.  Goodrich,  5 
John*.  353-4. 

Seeing  then,  that  where  the  parties  appear  before  the  justice 
voluntarily  for  such  purpose,  his  jurisdiction  extends  to  any  sum  of 
money  without  limitation,  arising  out  of  contracts,  with  the  excep- 
tion mentioned  in  the  first  section  of  the  act,  it  becomes  a  matter  of 
the  first  importance  to  the  interests  of  the  community,  that  it  should 
be  so  stated  by  him  in  entering  the  judgment  on  his  docket,  as  that 
it  shall  appear  therefrom,  that  the  parties  did  appear  before  him.  I 
would  also  recommend  that  the  appearance  should  be  i-tated  to  have 
been  "  voluntary,"  without  intending  to  say,  that  the  insertion  of 
this  word  on  the  docket  is  considered  indispensably  necessary,  in 
order  to  show  that  the  justice  had  jurisdiction  of  the  case;  still, 
however,  I  think  it  most  advisable,  not  to  depart  from  the  words  of 
the  act  in  any  respect  whatever.  But  in  the  case  under  considera- 
tion, the  justice  made  no  entry  on  his  docket  of  the  appearance  of 
either  of  the  parties.  He,  to  be  sure,  has  entered  the  judgment 
generally,  as  being  confessed,  from  which  it  is  attempted  to  be 
inferred,  that  the  defendants  must  have  appeared  voluntarily  in 
their  proper  persons  before  him  for  that  purpose.  This,  however, 
we  think  would  be  going  too  far,  as  it  might  be  attended  with 
dangerous  consequences,  where  the  jurisdiction  of  such  an  inferior 
tribunal  is  extended  to  any  unlimited  amount  of  money;  and  would, 
very  unnecessarily,  as  we  conceive,  be  departing  from  the  rule 
already  mentioned,  which  requires  that  its  proceedings  should  dis- 
close on  their  face,  all  that  is  necessary  to  give  it  jurisdiction,  other- 
wise they  will  be  considered  coram  non  judice,  and  therefore  void. 
Kempe  v.  Kennedy,  5  Cranch  173;  Griffith  v.  Frazier,  8  Cranch 
9;  Walker  v.  Turner,  9  Wheat.  541.  And  it  will  not  avail  that  the 
ground  of  jurisdiction  may  be  made  out  by  mere  inference;  for  it 
ought  to  be  stated  plainly  and  distinctly,  so  that  there  may  be  no 
doubt  in  respect  to  it.  And  this  would  seem  to  be  the  rule  which 
the  supreme  court  of  the  United  States  adopted  in  regard  to  the 
circuit  courts,  though  not  what  are  termed,  in  legal  parlance,  strictly 
inferior  courts,  but  courts  of  special  and  limited  jurisdiction;  and 
accordingly  it  was  held  in  Bingham  v.  Cabot,  3  DalL  382;  Emory 
v.  Greenough,  Ibid.  369;  Turner  v.  Enville,  4  DalL  7;  Abercrom- 
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bie  v.  Depuis,  1  Cranch  343,  that  it  was  necessary  to  set  forth  in 
the  record,  the  citizenship  or  alienage  of  the  respective  parties  in 
order  to  bring  the  case  within  the  jurisdiction  of  the  court;  and  that 
it  could  not  be  inferred  from  its  being  set  forth  that  they  were  re- 
spectively inhabitants  of  different  states,  or  of  a  foreign  country, 
and  of  the  state  in  which  the  suit  was  instituted. 

In  considering  this  case,  I  have  left  out  of  view  altogether  the 
words,  "  by  a  line  from  A.  Taylor,  signed  A.  Taylor  alone,"  which, 
the  plaintiff  in  error  alleges,  were  added  to  the  justice's  entry  of  the 
judgment  on  his  docket,  long  since  this  action  was  commenced;  and 
which  he  offered  to  prove  by  the  justice  himself,  but  the  court 
would  not  permit  it.  Whether  such  proof  ought  to  have  been 
received,  in  case  it  could  have  benefitted  the  plaintiff  in  error,  it  is 
unnecessary  to  decide  now,  as  we  are  of  opinion  that  the  entry  of 
the  justice,  without  considering  the  words  just  repeated  as  any  part 
of  it,  is  insufficient  to  show  that  he  had  jurisdiction  of  the  case.  But 
I  see  no  reason  why  the  plaintiffs  below  should  not  have  been  per- 
mitted, had  it  been  necessary,  to  give  evidence  showing  a  want  of 
jurisdiction  in  the  justice,  as  against  the  plaintiff  in  error,  because 
the  latter  would  have  been  blamable,  for  asking  the  justice  to  act 
when  he  had  no  jurisdiction. 

The  judgment  then  being  void  for  want  of  jurisdiction,  the  seizure 
and  sale  of  the  goods  to  the  plaintiff,  who  is  the  plaintiff  in  error 
here,  under  an  execution  issued  upon  it,  passed  no  title  whatever 
for  the  goods  to  him.  Though  it  may  be,  that  the  execution  would 
have  excused  the  constable  from  being  deemed  a  trespasser  in 
taking  the  goods,  provided  they  had  been  the  property  of  the  de- 
fendants in  the  execution,  or  of  either  of  them,  yet  it  would  have 
been  no  excuse  or  justification  for  the  plaintiff  in  error;  because  he 
was  bound  to  know,  that  the  justice  had  no  jurisdiction  or  authority 
to  enter  such  judgment,  and  therefore  ought  not  to  have  applied  to 
him  for  that  purpose.  Higgenson  v.  Martin  &  Hadley,  Bull.  N. 
P.  83. 

The  court  below  were  also  right  in  charging  the  jury,  that  there 
was  no  evidence,  which  would  justify  them  in  finding  that  Jacob 
Beeber  had  ratified  the  proceeding  in  such  a  manner  as  to  affect  the 
rights  of  the  plaintiff  below.  For  how  can  a  proceeding  that  is 
absolutely  void  be  ratified?  But  in  truth  there  is  no  evidence 
whatever  tending  to  show  that  Beeber  ever  intended  any  thing  of 
the  kind. 

The  court  were  also  correct  in  telling  the  jury,  that  the  transfer 
of  the  property  or  goods  in  question,  by  Beeber  to  the  plaintiff 
below,  was  sufficient  to  entitle  him  to  recover  them  from  the  plain- 
tiff in  error,  seeing  the  latter  was  a  trespasser  in  taking  them,  not- 
withstanding the  transfer  by  Beeber  to  the  plaintiff  below,  might 
have  been  made  to  defraud  the  creditors  of  Beeber. 

Judgment  affirmed. 
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Horton  against  Cook. 

The  grant  of  an  annuity,  out  of  whatever  payable,  prima  facie  binds  the  person 
of  the  grantor;  and  the  implication,  from  it,  of  a  covenant  to  pay,  can  be  rebutted 
only  by  a  plain  intent,  apparent  on  the  face  of  the  instrument,  that  the  annuitant 
should  resort  only  to  a  specific  fund:  Hence,  a  promise  to  pay  the  annuity  in 
consideration  of  forbearance  to  sue  the  personal  representatives  of  the  grantor, 
is  binding,  and  may  be  enforced  against  the  promissor. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

John  Taggert  and  John  Porter,  administrators  of  Sarah  Cook,  de- 
ceased, against  Jesse  C.  Horton. 

This  was  an  action  of  assumpsit,  founded  upon  the  following 
facts: — William  Cook,  the  elder,  by  his  last  will,  devised  his  estate, 
real  and  personal,  to  his  widow,  Sarah  Cook,  the  plaintiff's  intes- 
tate, and  his  son,  William  Cook.  Subsequently,  on  May  23,  1814, 
William  Cook,  Jun.  conveyed  a  tract  of  land  devised  to  him  by  his 
father  to  George  Grant,  for  the  consideration  of  21,000  dollars;  and 
took  a  mortgage  and  bonds  to  secure  the  payment  of  16,999  dollars 
of  the  same.  On  the  same  day,  to  secure  the  interests  of  his  mother, 
William  Cook  executed  the  following  indenture: 

"This  indenture,  made  May  23, 1814, between  William  Cook  of 
the  one  part,  and  Sarah  Cook  of  the  other  part.  Whereas  the  said 
Sarah  Cook,  under  the  last  will  and  testament  of  her  late  husband, 
is  entitled  to  certain  rents,  &c.  &c.,  in  consideration  whereof,  and 
of  the  sum  of  one  dollar,  to  her  paid,  the  said  William  Cook  hath 
given,  granted,  and  confirmed,  and  by  these  presents  doth  give, 
grant,  and  confirm,  unto  the  said  Sarah  Cook,  during  her  natural 
life,  one  annuity  or  yearly  income  of  312  dollars  money  aforesaid, 
to  be  received,  paid,  had,  issuing  and  forthcoming,  out  of  the  follow- 
ing description  of  property,  viz:  a  mortgage,  accompanied  with 
three  bonds,  of  George  Grant  to  William  Cook,  all  bearing  date  the 
23d  May  1814,  conditioned  for  the  sum  of  19,999  dollars  and  99 
cents,  money  aforesaid,  with  lawful  interest,  from  the  first  day  of 
May  last  past,  in  consideration  of  real  property,  purchased  by  the  said 
George  Grant  from  the  said  William,  the  present  grantor,  the  said 
annuity  or  yearly  income,  to  be  paid  by  said  George  to  said  Sarah, 
out  of  the  yearly  interest  arising  and  accruing  on  the  aforesaid  capi- 
tal sum;  and  I,  the  said  William,  do  for  myself,  my  heirs,  executors 
and  administrators,  authorize  and  empower  the  said  George  Grant, 
his  heirs,  executors  and  administrators,  to  retain  in  his  or  their  hands, 
yearly  and  every  year,  during  the  lifetime  of  said  Sarah,  so  much 
of  the  capital  sum  that  the  interest  will  amount  to  the  aforesaid  sum 
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of  312  dollars,  and  the  same  to  pay  over  yearly  and  every  year 
during  her  natural  life,  or  quarterly,  or  half  yearly,  as  he  may 
think  proper;  and  her  receipt  to  him  shall  be  good  against  me  for  so 
much,  and  provided  said  George  may  think  proper  to  pay  over  to 
me  the  whole  amount  of  the  money  due  on  said  mortgage,  then  I 
do  bind  myself,  my  heirs,  &c.,  to  put  to  interest  so  much  of  said 
capital  sum,  the  interest  of  which  will  amount  to  the  annuity  afore- 
said of  312  dollars,  and  to  permit  and  authorize  her  to  draw  and  re- 
ceive the  same  annuity,  to  commence  from  the  date  aforesaid.  To 
have  and  to  hold  said  annuity,  or  yearly  income,  unto  the  said  Sarah 
during  her  natural  life,  at  which  period  it  is  to  cease  and  determine." 

In  1821  William  Cook,  Jun.  died,  and  by  his  will  gave  two-thirds 
of  his  estate  to  his  wife,  Martha  Cook,  and  one-third  to  his  son, 
William  L.  Cook.  Sarah  Cook  died  July  29,  1S22.  Jesse  C.  Hor- 
ton, the  defendant,  married  Martha  Cook,  the  widow  of  William 
Cook,  Jun.  After  the  death  of  Sarah  Cook  there  was  due  to  her 
estate  a  large  portion  of  her  annuity;  to  recover  which  this  suit  was 
brought  in  1838.  To  maintain  which  the  plaintiff  offered  to  prove 
that,  after  the  marriage  of  the  defendant  with  Martha  Cook,  he 
promised  to  pay  the  arrearages  of  the  annuity  due  to  Sarah  Cook, 
in  consideration  that  her  personal  representatives  would  forbear  to 
sue  the  representatives  of  William  Cook,  Jun.  for  the  recovery 
thereof:  and  that  he  would  pay  the  same  as  soon  as  he  could  get 
possession  of  the  land  mortgaged  by  George  Grant,  as  recited  in  the 
indenture:  That  after  his  said  promise,  in  1830,  the  said  Jesse  C. 
Horton  and  wife  sued  the  said  mortgage  against  George  Grant,  ob- 
tained a  judgment,  issued  execution,  and  sold  the  land  and  purchased 
it;  the  deed  being  made  to  himself  and  William  L.  Cook,  the  other 
devisee  of  William  Cook,  Jun.,  in  1832,  for  the  consideration  of  4730 
dollars,  arid  that  they  were  now  in  possession  of  it. 

To  this  evidence  the  defendant  objected,  on  three  grounds: 

1.  Because  William  Cook  was  not  personally  indebted  to  Sarah 
Cook. 

2.  That  William  Cook,  Jun.  died  in  1821,  and  if  there  was  then 
any  claim  upon  his  estate,  it  was  gone  in  1832. 

3.  That  there  was  no  consideration  for  the  promise. 

The  court  overruled  the  objections,  and  the  evidence  was  given. 
To  which  the  defendants  excepted. 

The  defendants  requested  the  court  to  charge  the  jury  upon  the 
following  points: 

1.  That  William  Cook,  Jun.  was  not  personally  liable  for  any 
part  of  the  plaintiff's  claim. 

2.  That  the  promise  of  the  defendant  is  void,  for  want  of  consi- 
deration. 

3.  That  if  the  defendant  be  liable  at  all,  it  is  only  for  such  pro- 
portion of  the  plaintiff's  claim  as  the  whole  bears  to  the  amount  for 
which  the  mortgaged  property  sold. 

4.  That,  at  all  events,  the  defendant  can  only  be  liable  for  one- 
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half  of  the  plaintiff's  claim;  having  possessed  himself  of  but  one-half 
of  the  mortgaged  premises. 

5.  That  William  Cook,  Jun.  was  not  liable  for  any  interest  ac- 
cruing after  May  23,  1821,  the  time  of  his  death. 

6.  That  the  defendant's  promise  is  applicable  only  to  such  sum  as 
William  Cook,  Jun.  owed  at  the  time  of  his  death,  and  there  being 
no  evidence  of  breach  of  covenant,  or  other  liability  of  his  in  his 
lifetime,  the  verdict  should  be  for  the  defendant. 

The  court  refused  to  give  the  instructions  prayed  for  in  the  first, 
second,  third  and  fifth  points;  and  remarked,  in  reference  to  the 
fourth  point,  "  that  if  there  was  no  evidence  to  show  that  defendant 
knew,  at  the  time  of  the  promise,  of  William  L.  Cook's  interest  in 
the  mortgage,  and  that  Jesse  C.  Horton  voluntarily  joined  with  him 
in  the  purchase,  and  voluntarily  took  possession  with  him,  as  tenant 
in  common,  there  might  be  ground  for  the  inference,  that  Horton, 
when  he  spoke  of  getting  possession,  referred  to  an  exclusive  pos- 
session of  the  whole  tract,  but  under  the  evidence  that  he  knew  all 
about  the  interest  of  William  L.  Cook,  shortly  after  his  marriage 
with  Martha  Cook,  and  voluntarily  joined  him  in  the  purchase, 
and  in  the  possession  as  tenants  in  common,  there  is  sufficient  to 
justify  the  belief,  that  he  referred,  when  he  made  the  promise,  to 
no  other  or  greater  possession  than  that  which  he  now  has;  and, 
therefore,  the  court  refuse  to  give  the  instructions  desired  in  the 
fourth  point. 

"It  is  true,  as  stated  in  the  first  part  of  the  sixth  point,  that  the 
promise  of  defendant  is  applicable  only  to  such  sum  as  William 
Cook  owed  to  Sarah  Cook  at  the  time  of  his  decease,  but  the  re- 
maining part  of  the  point  does  not  follow  as  a  correct  conclusion, 
from  the  premises,  nor  is  the  residue  of  the  point  assented  to.  In 
confining  the  promise  to  the  money  owed  by  William  Cook  at  the 
time  of  his  death,  it  is  not  intended  to  limit  the  recovery  to  the 
amount  payable  in  the  lifetime  of  William  Cook.  If  William  Cook 
granted  the  annuity  to  Sarah  Cook,  to  be  paid  yearly  during  her 
life,  out  of  the  mortgage  against  George  Grant,  for  a  valuable  con- 
sideration received  from  Sarah  Cook,  and  refused  to  convey  to  Grant 
a  title  to  the  M'Cully  tract,  which  he  contracted  with  Grant  to  con- 
vey, as  part  consideration  of  the  mortgage,  and  thus  furnished  Grant 
with  a  defence  against  the  mortgage,  of  which  he  availed  himself, 
the  debt  may  be  considered  as  owing  by  William  Cook  in  his  life- 
time, although  payable  in  instalments,  some  of  which  became  due 
after  his  death. 

"The  court  further  instructed  the  jury,  that  if  they  believed  the  tes- 
timony of  Jacob  Cook,  George  Grant,  and  E.  Greenough,  they  may 
find  for  the  plaintiffs  the  amount  due  Sarah  Cook  for  her  annuity  at 
the  time  of  her  death,  on  July  29,  1822,  and  interest  on  the  same 
from  that  time." 

The  errors  assigned  were  to  the  opinion  of  the  court,  admitting  the 
evidence,  and  in  their  answers  to  each  of  the  defendant's  points. 
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Greenough,  for  plaintiff  in  error. 

Donnel  and  Jordan,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — If  the  grantor  was  personally  bound  for  payment 
of  the  annuity,  the  promise  to  pay  in  consideration  of  forbearance 
to  sue  his  executors,  equally  binds  the  defendant;  and  that  is  not 
controverted.  It  is  urged,  however,  that  what  has  been  called  an 
annuity,  was  no  more  than  an  assignment  of  a  portion  of  the  in- 
terest accruing  on  the  bonds  and  mortgage.  But  the  grant  of  an 
annuity  in  terms,  out  of  whatever  payable,  prima  facie  binds  the 
person;  and  the  implication  from  it  of  a  covenant  to  pay,  can  be 
rebutted  only  by  a  plain  intent  apparent  on  the  face  of  the  instru- 
ment, that  the  annuitant  should  resort  only  to  a  specific  fund.  An 
annuity  is  an  annual  duty  charged  upon  the  person  of  the  grantor 
only;  Co.  Lit.  441,  b.-}  but  the  grantee  of  a  rent  charge,  which  is 
not  a  pure  annuity,  may  charge  the  land  by  a  distress  or  an  assise, 
or  the  person  of  the  grantor  by  a  writ  of  annuity  at  his  election. 
Lit.  sect.  219.  Now  the  grant,  in  this  case,  is  stronger  to  charge 
the  person,  than  the  grant  of  a  rent  charge;  for  the  subject  of  it  is 
designated  as  an  annuity  in  terms,  and  ex  m  termini,  the  word  im- 
ports the  grant  of  a  sum  in  gross,  "so  that  no  freehold  be  charged 
therewith;"  Terms  de  Ley  44:  that  is,  as  annuity;  for  it  may  cer- 
tainly be  charged  on  land  in  the  shape  of  a  rent.  If  it  issue  out  of 
land,  as  by  the  modern  practice  it  often  does,  the  annuitant  may 
make  it  personal  or  real,  at  his  option;  and  though  he  may  have  a 
writ  of  annuity  after  a  distress,  he  may  do  so  only  where  he  has 
not  avowed  in  replevin,  or  brought  an  assise,  which  also  is  an 
election  of  record.  But  that  the  word  annuity  is  the  proper  one  to 
charge  the  person,  is  further  manifest  from  the  fact,  that  no  writ  of 
annuity  lies  for  a  rent  created  by  reservation.  It  is  said  in  the  Law- 
Dictionary,  verbo  Annuity,  that  there  are  few  modern  grants  of 
annuities  without  a  covenant  for  payment,  express  or  implied;  and 
that  an  action  of  covenant  is  usually  brought  instead  of  a  writ  of 
annuity,  which  is  much  out  of  use.  What,  then,  is  there  to  rebut 
the  implication  of  such  a  covenant  on  the  face  of  this  instrument? 
The  annuitant  was  not  a  beneficiary,  but  a  purchaser;  and  the  in- 
terpretation is  to  be  as  favourable  to  her  as  the  words  will  bear. 
Payment  was  directed  to  be  made  out  of  the  produce  of  purchase- 
money,  secured  by  bond  and  mortgage,  an  adequate  portion  of  the 
principal  being  left  in  the  mortgagor's  hands,  or  agreed  to  be  put 
out  at  interest  by  the  grantor,  should  it  be  paid  over  to  him.  If  the 
grant  then  were  construed  to  be  only  an  assignment  of  the  fund,  it 
is  evident  that  the  grantee's  security  would  be  proportionately  de- 
creased; and  it  follows  not  that  the  designation  of  a  particular  fund 
for  payment,  has  the  effect  of  discharging  the  grantor's  responsi- 
bility. Such  is  the  case  of  a  rent  charge,  and  such  also  was  the 
case  in  1  Roll.  Mr.  227,  of  an  annuity  receivable  out  of  a  par- 
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ticular  bag  of  money,  or  out  of  the  grantor's  coffers,  or  from  a 
stranger.  Besides,  it  is  difficult  to  say  what  remedy  this  annuitant 
could  have  had  against  the  mortgagor;  or  how,in  a  suit  on  the  bonds, 
she  could  have  recovered  in  the  name  of  the  obligee,  just  so  much 
of  the  interest  as  would  satisfy  her  annuity  and  no  more;  or  how, 
in  the  event  of  the  obligor's  insolvency,  which  has  since  happened, 
she  could  have  had  repeated  recourse  to  the  land  which  has  since 
been  sold  on  the  mortgage,  and  ceased  to  be  a  security  for  her  de- 
mand. A  construction  that  would  expose  her  to  the  risk  of  such 
events,  without  recourse  to  any  guaranty,  would  be  plainly  un- 
reasonable and  unjust.  But  that  to  find  the  means  of  satisfaction 
was  to  be  the  grantor's  business,  is  evident  from  his  covenant  to 
put  the  principal  at  interest  for  her  use,  when  it  should  be  paid  into 
his  hands.  His  being  the  hand  to  receive  and  pay  out,  she  could 
look  to  no  other.  He  might  have  put  the  money  out  on  merely 
personal  security,  and  not  even  of  her  choosing;  on  which  it  is  un- 
reasonable to  suppose  that  she  consented  to  rely.  The  grantor, 
then,  having  used  apt  words  to  charge  his  person,  and  having  used 
none  else  to  restrain  their  natural  and  technical  effect,  we  must 
take  it  that  he  consented  to  be  personally  bound;  and,  consequent- 
ly, that  there  was  a  sufficient  consideration  for  the  defendant's 
promise. 

Judgment  affirmed. 


Kocher  against  Bowman. 

It  is  proper  that  testimony  should  be  rejected,  when,  if  given,  it  would  have 
no  legal  operation  upon  the  rights  of  the  parties. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

Francis  L.  Bowman  against  George  Kocher,  Jun.  This  was  an 
action  of  assumpsit  by  the  endorsee  against  the  endorser  of  a 
negotiable  note.  The  whole  case  is  sufficiently  stated  in  the  opin- 
ion of  the  court. 

Wright,  for  plaintiff  in  error. 
MPClintock,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 
HUSTON,  J. — This  was  a  suit  by  Bowman,  as  endorsee,  against 
Kocher,  as  endorser  of  a  note  for  100  dollars,  as  follows: — 

"  $100.     Ninety  days  after  date,  I  promise  to  pay,  at  the  Wyo- 
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ming  Bank,  to  the  order  of  George  Kocher,  Jnn.,  one  hundred  dol- 
lars, without  defalcation — value  received. 

"  PHILIP  JACKSON,  JUN. 

"  Credit  the  drawer,  George  Kocher,  Jun. 

"  Endorsee,  George  Kocher,  Jun." 

The  narr.  was  in  the  usual  form,  stating  the  making  of  the  note 
by  Jackson,  the  endorsement  by  Kocher,  and  delivery  of  the  note 
by  him  to  Bowman,  the  demand,  notice,  &c.,  &c. 

This  is  all  regular.  Then  the  defendant  called  Edward  Carr, 
who  stated,  "  I  understood  from  Bowman,  at  the  time  the  ar- 
rangement with  Jackson  for  the  leather  was  made,  that  he  would 
take  in  payment  for  the  leather  Philip  Jackson's  note,  endorsed  by 
Kocher,  and  would  endorse  it  with  him,  and  offer  it  in  the  bank  for 
discount;  I  was  present  when  the  note  was  given;  I  was  present 
when  Jackson  asked  Kocher."  He  offered  to  prove  by  the  same 
witness,  in  connection  with  the  foregoing,  "  that  Philip  Jackson 
went  with  the  note  in  question  to  Mr  Kocher,  and  told  him  if  he 
would  endorse  the  same,  before  it  was  presented  in  bank,  it  should 
be  endorsed  by  the  plaintiff,  as  one  of  a  similar  kind  had  been  pre- 
vious to  this,  but  which  was  not  discounted,  in  consequence  of 
some  informality,  by  the  directors  of  the  bank,  and  he,  Kocher,  en- 
dorsed the  note  under  this  representation;  that  the  note  was  after- 
wards offered  for  discount  in  bank  without  the  name  of  Bowman; 
that  the  defendant  then  gave  notice  to  the  directors  of  the  bank  not 
to  discount  the  same,  because  Bowman's  name  was  not  on  it;  that 
it  was  not  discounted,  and  the  plaintiff  procured  it  from  the  bank 
and  brought  suit  on  it,  of  all  of  which  the  plaintiff  had  notice." 
This  was  objected  to,  rejected,  and  exception  taken  by  defendant. 

The  evidence  given  was,  in  substance,  that  Jackson  got  leather 
from  Bowman,  and  was  to  pay  in  a  note  by  Jackson,  endorsed  by 
Kocher.  There  was  no  evidence  offered  to  prove  that  any  part  of 
the  money,  expected  to  be  raised  on  the  note,  was  for  the  use  of  any 
other  person  than  Bowman.  The  note  was  drawn  to  Kocher 
alone,  and  endorsed  by  him,  and  if  Bowman  had  subsequently  en- 
dorsed it,  and  got  the  money  from  bank,  and  Jackson  failed  to  pay, 
this  would  not  have  rendered  Bowman  and  Kocher  jointly  liable 
to  the  bank;  it  might  have  sued  either.  If  the  first  resort  had  been 
to  Bowman,  and  he  had  been  compelled  to  pay,  he  would  have 
had  recourse  to  Kocher,  the  previous  endorser,  precisely  as  he  has 
now,  and  would  have  recovered  the  whole  from  him. 

There  is  no  evidence  that  Bowman  ever  agreed  to  endorse  a 
note  for  the  accommodation  of  Jackson,  or  to  become  jointly  liable 
with  Kocher  for  the  amount.  He  never  spoke  to  Kocher  on  the 
subject,  nor  did  he  draw  the  note,  or  even  see  it  until  brought  to 
him  endorsed  by  Kocher;  it  was  to  be  a  payment  to  Bowman  for 
leather  sold  to  Jackson,  and  Bowman  supposed  he  would  get  cash 
for  it  by  endorsing  it  and  presenting  it  to  the  bank. 

After  this  was  rejected,  the  defendant  offered  the  deposition  of 

X. — M 
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Philip  Jackson,  taken  en  commission  to  Ohio.  This  testimony  was, 
that  the  first  note,  in  lieu  of  which  this  was  given,  was  not,  as  he 
thought,  endorsed  by  Bowman,  (which  was  left  uncertain  by  the 
above  offer);  it  was  substantially  the  same  as  the  above  offer,  with 
this  difference,  that  Bowman  requested  him  (Jackson)  to  get  a  good 
endorser  on  the  note,  for  he,  Bowman,  could  not  get  the  money 
from  bank  on  his  own  endorsement  alone.  This  also  was  objected 
to,  and  rejected  and  exception  taken.  As  it  is  an  offer  of  the  same 
testimony  in  substance,  we  must  suppose  it  was  rejected  for  the 
same  reason,  viz.  that  it  had  no  tendency  to  discharge  the  defend- 
ant from  the  liability  for  the  money;  indeed,  his  answer  to  the  last 
question  went  to  show  that  Bowman  understood,  and  intended  the 
note  to  be  a  payment  to  himself,  and  wished  the  note  to  be  such, 
that  by  endorsing  it  he  could  make  it  a  payment  in  cash. 

The  allegation  that  the  defendant  understood  it  otherwise,  is  not 
to  be  attributed  to  Bowman,  with  whom  he  had  no  communica- 
tion. The  testimony  rejected  was  rightly  overruled  as  being  such 
as  could  not  possibly  affect  the  result. 

It  was  argued  here  as  if  the  objection  to  this  testimony  had  been, 
that  Philip  Jackson  was  not  a  competent  witness,  being  a  party  on 
the  note.  It  does  not  appear  what  the  objection  was;  whether  the 
objection  was  to  the  matter  contained  in  the  deposition,  or  to  the 
competency  of  the  witness;  but  as  it  came  just  after  the  rejection 
of  the  previous  offer,  and  was  in  substance  an  offer  to  prove  by 
another  witness  what  had  already  been  decided  to  be  inadmissible, 
we  take  it,  it  was  rejected  for  the  same  reason,  and  shall  not  go  into 
the  question  of  the  competency  or  incompetency  of  the  witness. 
There  would,  in  this  view  of  the  matter,  be  sufficient  reason  for 
rejecting  the  testimony,  though  no  objection  to  th*  competency  of 
the  witness. 

Judgment  affirmed. 


Camp  against  Bank  of  Owego. 

The  endorsee  of  a  promissory  note  may  maintain  an  action  of  debt  against  the 
maker,  and  recover  upon  a  statement  of  his  cause  of  action.  But  the  statement 
must  contain  an  averment  of  the  endorsement  of  the  note  by  the  payee  to  the 
plaintiff:  without  such  averment,  a  judgment  upon  it  would  be  erroneous. 

The  entry  of  a  rule  of  arbitration,  does  not  take  the  cause  out  of  court,  or 
deprive  it  of  its  jurisdiction.  This  effect  cannot  be  produced,  except  by  the 
appointment  of  the  arbitrators,  and  the  commitment  of  the  case  to  them.  A 
mere  rule,  not  acted  on,  may  be  treated  as  a  nullity  by  either  party. 

Sed  seats  as  to  a  rule  of  reference. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

Bank  of  Owego,  endorsee  of  James  Pompelly  and  others,  against 
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Henry  W.  Camp.  This  was  an  action  of  debt,  in  which  the  plain- 
tiff filed  the  following  statement: 

The  plaintiff's  demand  in  this  case  is  founded  on  a  promissory 
note,  dated  March  30, 1838,  for  the  sum  of  669  dollars  and  83  cents, 
with  interest  from  June  30,  1838,  in  the  words  arid  figures  follow- 
ing, to  wit: 

"  Three  months  after  date,  I  promise  to  pay  to  the  order  of  James 
Pompelly,  Latham  A.  Burrows,  Jonathan  Platt,  William  A.  Ely, 
George  j.  Pompelly,  and  Thomas  Forrington,  669  dollars  and  83 
cents,  at  the  bank  of  Owego,  for  value  received.  Dated  March  30, 
183S. 

«$669  83.  (Signed)  HENRY  W.  CAMP." 

And  the  plaintiff  by  her  attorney  avers,  that  there  has  been  no 
payment  made  on  the  said  note.  The  plaintiff's  demand,  therefore, 
in  this  action,  is  for  the  sum  of  669  dollars  and  83  cents,  with  inte- 
rest from  the  30th  day  of  June  1838.  All  of  which  the  said  plain- 
tiff, by  her  attorney,  avers,  as  she  believes,  to  be  justly  due  from  the 
defendant  to  her." 

t)n  November  4,  1539,  the  defendant  entered  a  rule  to  arbitrate, 
upon  which  no  action  was  had.  On  January  13,  1840,  judgment 
was  entered  in  open  court,  for  want  of  an  affidavit  of  defence:  to 
reverse  which,  this  writ  of  error  was  sued  out,  and  the  following 
errors  were  assigned: 

1.  An  endorsee  cannot  maintain  an  action  of  debt  against  the 
maker. 

2.  The  statement  contains  no  averment  of  the  plaintiff's  title. 

3.  The  judgment  was  entered  after  a  rule  to  arbitrate  was 
entered. 

Wurtz  and  M>Clinfock,for  plaintiff  in  error,  cited  1  Chit.  PI. 
94;  1  Rawle  347;  Str.  Purd.  Dig.  226. 

Woodward,  for  defendant  in  error,  cited  Chit,  on  Bills. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — It  was  for  some  time  doubted  whether,  in  respect  of 
the  want  of  privity  between  the  parties,  an  endorsee  could  support  an 
action  of  debt  against  the  drawer  of  a  bill,  or  maker  of  a  note.  It 
has  been  ruled,  that  the  action  may  be  supported  by  the  payee  of  a 
promissory  note  against  the  maker,  when  expressed  to  be  for  value 
received,  or  by  the  drawer  against  the  acceptor  of  a  bill,  expressed 
to  be  for  value  received  in  goods,  and  by  the  payee  of  a  foreign  or 
inland  bill  of  exchange,  expressed  to  be  for  value  received,  against 
the  drawer,  and  by  the  first  endorsee  against  the  first  endorser,  who 
was  also  the  drawer  of  a  bill  payable  to  his  own  order.  2  Bos.  $• 
Pul.  78;  1  B.  Sf  C.  674;  3  Serg.  8?  Raivle  165;  3  Price  251. 

But  in  Bishop  v.  Younar,  2  Bos.  &  Pul.  81,  the  court  intimated  a 
doubt,  whether  debt  would  lie  where  the  action  was  brought  by 
any  other  person  than  him  to  whom  the  note  was  originally  given, 
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or  against  any  other  person  than  him  by  whom  it  was  signed  and 
made,  or  if  the  note  itself  did  not  express  a  consideration  upon  the 
face  of  it.  Notwithstanding  the  doubt  here  expressed,  the  better 
opinion  seems  now  to  be,  that  such  an  action  will  lie.  All  the  au- 
thorities bearing  on  this  point  are  collected  in  Chitty  on  Bills  672. 
The  learned  author  observes  in  the  note,  that  perhaps  the  action 
might  be  sustainable  by  the  payee  of  a  bill  of  exchange  against  the 
acceptor;  first,  because,  with  respect  of  privity  of  contract,  it  has 
been  holden,  that  if  one  deliver  money  to  another,  to  pay  over  to  a 
third  person,  the  cestui  que  trust  may  sustain  an  action  of  debt 
against  the  bailee  to  recover  it.  And  the  acceptance  of  a  bill 
amounts  to  a  promise  in  law  to  pay  the  amount  of  it  to  the  person 
in  whose  favour  it  is  drawn;  and  secondly,  because  an  acceptance 
is  not  a  collateral  engagement,  but  the  acceptor  is  primarily  liable; 
and  lastly,  because,  when  the  common  law,  or  custom,  raises  a  duty, 
debt  lies  for  it.  The  statute  3  and  4  rfnn,  puts  promissory  notes 
on  the  same  footing  as  inland  bills  of  exchange,  and  when  endorsed, 
they  are  strictly  analogous  to  bills  of  exchange.  The  endorser  re- 
sembles the  drawer,  the  maker  the  acceptor,  and  the  endorser  the 
payee  of  a  bill.  Most,  therefore,  if  not  all,  the  reasons  assigned  in 
the  case  of  a  suit  against  the  acceptor,  apply  with  equal  force  to  an 
action  by  the  endorsee  against  the  maker.  The  maker,  as  ihe  ac- 
ceptor, is  primarily  liable;  making  the  note  amount  to  a  promise  in 
law,  to  pay  it  not  only  to  the  payee,  but  to  the  holder  or  endorsee, 
and  a  duty  is-raised,  for  which  debt  lies.  As  indebitatus  assump- 
sit  will  in  such  case  lie,  as  a  general  rule  debt  will  also  lie.  But 
conceding  that  this  is  not  the  proper  remedy  in  other  stales,  yet 
there  is  no  difficulty  in  sustaining  this  action  in  Pennsylvania.'  By 
the  act  of  March  21,  1806,  the  action  of  debt  is  expressly  given  in 
all  cases  of  debt  due  by  bond,  note,  book  account,  rent,  damages,  or 
assumption.  The  same  act  authorizes  a  statement  instead  of  a  de- 
claration, and  it  has  been  generally  supposed  that  debt  will  lie  in  all 
cases  where  a  statement  maybe  filed.  The  design  of  the  legislature 
was  to  dispense  with  form,  as  to  any  technical  distinction,  in  the 
action  to  receive  money,  whether  debt,  or  case,  as  well  as  to  the 
formalities,  required  in  a  declaration.  As  it  is  the  duty  of  the  court 
to  give  the  act  a  fair  and  liberal  construction,  it  is  pretty  clear  that 
a  suit  by  an  endorsee  against  the  maker  can  be  viewed  in  no  other 
light  than  an  action  to  recover  a  debt,  founded  either  on  an  assump- 
tion, a  valid  promise,  or  on  a  note;  this  brings  it  within  the  words 
and  the  obvious  intention  of  the  legislature. 

But  although  the  act  was  evidently  designed  to  do  away  with 
form,  yet  substance  cannot  be  altogether  disregarded  when  the 
party  pursues  this  remedy.  Here  the  suit  is  brought  by  the  plain- 
tiff as  endorsee,  and  it  is  necessary  for  the  bank  to  exhibit  a  title  to 
the  note;  but,  instead  of  this,  the  statement  shows  the  title  in  the 
payees,  or  original  parties,  to  the  note.  The  statement  sets  out  the 
note  in  hasc  verba:  "  Three  months  after  date  I  promise  to  pay  to 
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the  order  of  James  Pompelly,  &c.,  669  dollars  and  83  cents,  at  the 
bank  of  Owego,  for  value  received."  Signed  by  Henry  W.  Camp. 
But  it  omits  to  aver,  what  is  material,  that  the  note,  which  is  paya- 
ble to  order,  was  endorsed:  without  which,  it  still  remains  the  pro- 
perty of  the  payees.  A  recovery  on  this  judgment  would  not  protect 
the  defendant  against  a  suit  by  the  payees,  provided  the  note  had 
not  been  transferred.  On  this  ground  the  judgment  is  erroneous. 

One  more  point  remains  to  be  noticed;  that  is,  whether  after  the 
entry  of  a  rule  to  arbitrate,  a  judgment  by  default  can  be 'rendered, 
without  striking  off  the  rule.  The  case  of  The  Mechanics'  Bank  v. 
Fisher,  1  Rawle  347,  differs  from  this;  but  in  delivering  the  opinion 
of  the  court,  Mr  Justice  Smith  alluded  to  the  case  of  Landis  v.  Big- 
ler,  which  has  not  been  reported.  There,  as  is  said,  a  rule  to  arbi- 
trate had  been  taken  out,  but  not  acted  on,  but  still  remained  on  re- 
cord; and  the  case  being  afterwards  tried,  and  a  verdict  and  judg- 
ment rendered  for  the  plaintiff,  this  court,  on  error,  reversed  the 
judgment,  declaring  the  law  to  be,  that  whilst  the  rule  to  arbitrate 
remains  the  cause  was  out  of  court.  It  is  to  be  regretted  that  the 
facts  of  the  case  are  not  known,  as  it  is  believed  there  was  some- 
thing more  in  it  than  is  here  stated.  It  is  not  recollected  by  any 
member  of  the  court,  that  the  broad  principle  has  ever  been  assert- 
ed, that  while  a  rule  to  arbitrate  remains  on  the  record,  the  cause 
was  out  of  court.  It  never  has  been  held,  that  the  entry  of  a  rule 
of  reference,  wherein  the  party  declares  his  determination  to  have 
arbitrators  chosen,  deprives  the  court  of  jurisdiction.  This  effect 
cannot  be  produced  until  after  the  arbitrators  are  chosen,  and  the 
cause  is  committed  to  another  tribunal  of  the  parties'  own  choosing. 
If  no  step  has  been  taken  except  to  enter  the  rule,  and  the  time  has 
gone  by  when  the  arbitrators  are  to  be  chosen,  there  is  nothing  to 
prevent  either  party  from  treating  it  as  a  nullity,  as  it  appears  on  the 
record  itself,  that  the  attempt  to  arbitrate  has  proved  abortive.  The 
case  would  be  materially  different,  if  the  cause  was  out  of  court,  on 
reference;  for  in  such  case  the  party  is  entitled  to  an  opportunity  of 
showing  the  state  of  the  facts,  on  a  rule  to  show  cause  why  the  re- 
ference should  not  be  stricken  off. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


X. — AT 
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Overseers  of  the  Poor  against  Aurand  and  Wolf. 

The  acts  and  exertions  of  the  inhabitants  of  a  township  to  get  rid  of  one,  who 
is  not,  but  is  likely  to  become  chargeable  as  a  pauper,  will  not  render  them  liable 
to  an  action  for  a  conspiracy  by  the  township  to  which  be  goes. 

ERROR  to  the  common  pleas  of  Union  county. 

The  overseers  of  the  poor  of  Union  township  against  Abraham 
Aurand  and  John  Wolf.  This  was  an  action  on  the  case  in  the 
nature  of  a  conspiracy.  The  declaration  set  out  that  one  Jacob 
Metzger  was  an  inhabitant,  and  had  a  legal  settlement  in  the  town- 
ship of  Union,  where  he  paid  his  taxes,  &c.  That  in  1835.  he  re- 
moved his  wife  and  family  to  the  township  of  Buffaloe,  where  he 
was  legally  assessed  and  charged  with  taxes  for  1836  and  1837;  and 
that  the  defendants  then  conspired  together  to  prevent  the  said 
Jacob  Metzger  from  gaining  a  legal  settlement  in  the  township  of 
Buffaloe;  in  pursuance  of  which  design,  they  called  upon  the  col- 
lector of  taxes,  and  paid  that  with  which  the  said  Metzger  was 
assessed,  and  prevented  the  collector  from  calling  upon  him;  and 
caused  his  name  to  be  stricken  from  the  list  of  taxables  residing  in 
Buffaloe  township.  And  that  since  that  time,  by  reason  of  the 
conspiracy  of  the  defendants,  the  said  Jacob  Metzger  became 
chargeable  as  a  pauper  upon  the  township  of  Union,  to  which  he 
was  removed  by  an  order  from  the  township  of  Buffaloe:  and  that 
the  said  township  of  Union  had  been  put  to  great  expense  in  ap- 
pealing from  the  order  of  removal,  and  in  maintaining  the  said 
pauper;  to  wit,  500  dollars. 

The  plaintiffs  offered  in  evidence  all  the  facts  laid  in  the  declara- 
tion, as  constituting  a  conspiracy  on  the  part  of  the  defendants. 

The  court  below  (Lewis,  president)  was  of  opinion,  that  all  the 
facts  stated  did  not  constitute  a  legal  cause  of  action,  and  therefore 
rejected  the  evidence. 

Merril,  for  plaintiff  in  error,  cited  1  Com.  Dig.  341;  1  Wils.  Sac. 
J2b.  95;  1  Bin.  172;  1  Saund.  228;  3  Chit.  Grim.  Law  1142;  8 
Serg.  <§•  Rawle  522;  2  Penn.  Hep.  126;  6  Watts  304;  7  Pick.  542. 

Miller,  contra,  cited  1  JBsp.  Rep.  204;  1  Har.  Dig.  810;  2  Sark. 
Ev.  413;  East  P.  C.  461;  Jlct  ofMthJune,  1836,  Str.  Purd.  821; 
2  Term  Rep.  232;  Doug.  205;  1  Stra.  114;  2  Wils.  210. 

PER  CURTAM. — Even  did  the  payment  of  his  taxes  prevent  the 
man  from  gaining  a  new  settlement,  which  we  by  no  means  admit, 
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yet  the  township  where  he  was  last  settled,  has  no  vested  right  in 
the  question;  and  no  action  lies  for  the  supposed  invasion  of  it.  The 
case  resembles  that  of  Shrunk  v.  The  Schuylkill  Navigation  Com- 
pany, 14  Serg.  $•  Rawle  71,  in  which  an  action  was  brought  for 
preventing  the  fish  in  the  river  from  coming  to  the  plaintiff  to  be 
caught.  Would  an  action  lie  for  procuring  a  creditor  to  sue,  before 
the  statute  of  limitation  had  run  its  course?  It  is  one  thing  to 
affect  a  party's  interest,  and  another  to  affect  his  right.  In  any 
view  of  the  matter,  the  defendants,  being  rateable  in  the  township 
of  the  man's  residence,  had  the  same  right  and  interest  to  prevent 
him  from  becoming  chargeable  on  it,  that  the  plaintiff  had  to  get 
rid  of  him;  and  they  are,  for  that  reason,  if  for  no  other,  not  answer- 
able. 
Judgment  affirmed. 


Patterson  against  Lanning. 

In  a  partition  of  lands  between  tenants  in  common,  who  derive  their  estate  by 
descent,  there  is  an  implied  warranty  of  title:  Hence  in  an  action  of  ejectment  by 
one  of  them,  after  partition,  for  a  part  of  the  land  allotted  to  him,  another  of  those 
who  were  tenants  in  common,  is  not  a  competent  witness  for  the  plaintiff. 

ERROR  to  the  special  court  of  common  pleas  of  Bradford 
county. 

Mary  Ann  Lanning  against  William  Patterson  and  others. 
Ejectment  for  800  acres  of  land. 

The  plaintiff  gave  in  evidence  a  patent  for  the  land  in  contro- 
versy to  Mathius  Hollenbach,  who  died  intestate,  leaving  as  his 
heirs  at  law,  George  M.  Hollenbach,  Mary  Ann  Lanning,  widow, 
Ellen  J.  intermarried  with  Charles  F.  Wells  and  Sarah  H.  inter- 
married with  Chester  Butler.  Also  a  deed  of  partition  between  all 
the  said  heirs,  by  which  the  land  in  dispute  was  vested  in  Mary 
Ann  Lanning,  the  plaintiff  in  severally,  and  other  parts  of  the 
estate  of  Mathias  Hollenbach,  deceased,  were  vested  severally  in 
the  other  heirs.  This  deed  contained  no  express  warranty  either 
of  quantity  or  title  of  the  land  mentioned  in  it. 

The  plaintiff  then  offered  Charles  F.  Wells,  who  was  the  hus- 
band of  one  of  the  heirs  at  law,  as  a  witness,  who  was  objected  to 
by  the  defendant,  on  the  ground  of  interest;  but  the  court  overruled 
the  objection,  and  the  witness  gave  evidence  material  to  the  plain- 
tiff's cause.  This  was  the  subject  of  the  error  assigned. 

Baldwin,  for  plaintiff  in  error,  cited  Co.  Lit.  173  6,  174  a;  7  Bac. 
M.  231. 
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Williston,  contra,  cited  5  Watts  379. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — If  the  tenancy  in  common,  which  existed  prior  to 
the  deed  of  partition,  made  in  this  case,  between  the  tenants,  had 
been  created  by  an  act  of  their  own,  the  decision  of  the  court  below, 
admitting  Charles  F.  Wells,  who  with  his  wife,  one  of  the  tenants 
in  common  in  fee,  was  a  party  to  the  deed  of  partition,  to  testify 
as  a  witness  on  behalf  of  Mary  Ann  Lanning,  the  plaintiff  below, 
another  of  the  tenants  in  common  and  party  also  to  the  deed,  would, 
according  to  the  doctrine  of  this  court,  established  in  Weiser  v. 
Weiser,  5  Watts  279,  have  been  correct.  But  this  was  not  the 
case.  They  acquired  their  respective  interests  in  the  lands,  men- 
tioned in  the  deed,  which  were  thereby  parted  and  divided  among 
them,  by  descent  or  act  of  the  law;  in  the  same  manner  as  parceners 
in  England  do  by  the  rule  of  the  common  law.  The  act  of  1794, 
which  regulated  the  descent  of  real  estates  in  this  commonwealth 
at  the  time  their  ancestor  died,  cast  the  lands,  which  they  subse- 
quently, by  their  deed  of  partition,  divided  and  apportioned  among 
themselves,  upon  them,  declaring  that  they  should  "  inherit  and 
enjoy  the  same  as  tenants  in  common  in  equal  parts,  in  the  same 
manner  as  if  they  were,  all  daughters  of  the  intestate"  The  same 
act  also  provided,  that  partition  might  be  had  at  any  time,  of  the 
lands  upon  the  application  of  one  or  more  of  them,  by  petition  for 
that  purpose  to  the  orphans'  court  of  the  county  within  which  the 
lands  lay.  The  course  of  proceeding  for  having  the  partition  made, 
by  setting  apart  and  allotting  to  each,  his  or  her  proper  proportion  or 
purpart,  is  also  thereby  prescribed;  so  that  either  one  might  compel  it 
to  be  done  at  pleasure.  In  this  respect,  they  would  seem  to  have 
been  placed  upon  the  same  footing,  in  regard  to  each  other,  as  co- 
parceners in  England  stood  at  common  law.  Parceners  take  by 
descent,  which  is  an  act  of  the  law,  as  the  tenants  in  common  did 
in  this  case  before  they  made  partition;  and  as  Lord  Coke  observes, 
"  there  is  a  diversity  between  a  descent,  which  is  an  act  of  the  law, 
and  a  purchase,  which  is  an  act  of  the  party."  Co.  Lit.  163  b. 
When  the  law  bestows  an  estate,  it  is  careful  to  provide  the  party 
with  whatever  may  be  requisite,  not  only  to  relieve  him  from  any 
inconvenience  which  may  attend  his  enjoying  the  estate,  but  also  to 
secure  him  against  any  loss,  as  far  as  may  be  practicable,  which 
may  accrue  in  consequence  of  the  relief  granted;  whereas  in  the  case 
of  an  estate  acquired  by  purchase,  the  law  leaves  the  party  to  seek 
relief  from  such  inconvenience,  as  shall  be  necessarily  incident  to 
his  purchase,  by  his  own  exertion  or  act,  and  in  his  doing  so  to 
provide,  if  he  wishes  it,  against  any  future  loss  which  may  accrue 
to  him  from  the  relief  which  he  has  gained.  Thus,  for  instance, 
when  any  one  or  more  of  a  number  of  parceners  felt  any  inconve- 
nience, arising  from  the  united  possession  and  enjoyment  of  the 
lands  held  in  coparcenery,  the  law  enabled  him  or  them,  to  compel 
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the  remaining  parceners  to  make  a  partition  of  the  lands.  But  in 
the  case  of  joint  tenants  or  tenants  in  common,  they  having  become 
such  by  their  own  act,  could  not  at  the  common  law  compel  a  par- 
tition. It  was  competent  for  them,  however,  to  make  partition  by 
agreement.  But  then  if  they  made  partition,  without  annexing  an 
express  warranty  or  condition  to  it,  so  that  if  any  one  of  them 
should  thereafter  be  evicted  of  his  part,  or  any  portion  thereof,  by 
a  title  paramount,  he  should  have  right  to  claim  a  new  partition  or 
compensation  from  the  rest  for  his  loss,  the  law  would  not  imply 
any  thing  of  the  kind,  as  it  would  in  the  case  of  parceners,  who 
became  invested  with  their  rights  to  the  land  by  act  of  the  law. 
By  virtue  of  the  condition  annexed,  by  implication  of  law,  to  a  par- 
tition of  lands,  made  between  parceners  by  consent  or  deed,  if  any 
one  of  them  should  be  evicted  afterwards  from  any  part  of  her 
allotment,  however  small  or  insignificant,  she  might  re-enter  upon 
the  other  parceners  or  their  heirs,  and  thus  annul  the  whole  parti- 
tion; or  she  might,  at  her  election,  by  virtue  of  the  warranty  an- 
nexed to  the  partition  by  law,  vouch  them  when  sued  for  her  part 
or  any  portion  thereof,  in  which  case,  she  would  only  be  entitled  to 
have  a  recompense  for  the  part  actually  taken  from  her.  Co.  Lit. 
173  b,  174  a;  Bastard's  case,  4  Co.  121;  4  Cruize  Dig.  tit.  32, 
Deed,  chap.  24,  sect.  34.  So  if  there  be  two  coparceners  of  certain 
lands  with  warranty,  and  they  make  partition  of  the  lands,  the 
warranty  shall  remain,  because  they  were  compellable  from  the 
first  to  make  partition.  Co.  Lit.  165  «,  165  b.  The  law,  how- 
ever, is  different  as  to  joint  tenants,  who  at  the  common  law  were 
not  compellable  to  make  partition;  and  hence,  if  they  hold  their 
lands  under  warranty,  and  make  partition  thereof  without  writ,  the 
warranty  will  be  destroyed.  Co.  Lit.  187  a.  And  besides  it 
would  seem  as  if  the  legislature  intended,  by  the  act  of  1794,  that 
the  children  of  an  intestate,  dying  seised  of  lands  situate  within  the 
state,  as  also  his  other  lineal  descendants  of  a  more  remote  degree, 
when  nearest  to  him,  at  the  time  of  his  death,  and  standing  in  the 
same  degree  of  relationship  to  him,  should  succeed  to  the  lands  by 
descent,  and  hold  the  same  as  coparceners,  or  else,  why  use,  in  the 
close  of  the  second  clause  of  the  third  section  of  the  act,  the  follow- 
ing words:  "  such  estate  shall  descend,  and  be  distributed  to  the  said 
several  persons,  as  tenants  in  common,  in  equal  parts,  however 
remote  from  the  intestate  the  common  degree  of  consanguinity  may 
be,  in  the  same  manner  as  if  they  ivere  all  daughters  of  the  per- 
son dying  intestate."  The  words  here,  "  in  the  same  manner  as  if 
they  were  all  daughters,"  may,  very  fairly,  I  think,  be  regarded  as 
having  a  reference  to  the  manner  in  which  lands  descended  to  co- 
parceners in  England,  according  to  the  rule  of  the  common  law;  for 
by  it,  two  or  more  daughters  there,  being  the  only  issue  of  the  intes- 
tate, at  the  time  of  his  death,  his  lands  descended  to  them  as  par- 
ceners; that  is,  each  taking  an  equal  interest  therein,  ivith  a  right 
to  compel  partition.  Lit.  sect.  241;  1  Inst,  164  b.  The  words 
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just  recited,  were  no  doubt  used  in  contradiction  to  the  rule,  which 
governed  in  the  case  where  the  issue  consisted  of  sons,  or  sons  and 
daughters,  which  was,  that  the  eldest  son  in  being  at  the  time  of 
the  death  of  the  ancestor,  took  the  whole  of  the  lands  by  descent. 
It  is  true,  however,  that  these  words  seem  by  their  position  to  be 
placed  in  immediate  connection  with  the  second  clause  of  the  sec- 
tion; which  provides  for  the  lineal  descendants  of  the  intestate, 
standing  in  equal  degree  to  him,  but  in  a  more  remote  one  than 
children;  and  therefore  might  be  said,  not  to  be  applicable  to  the 
first  clause,  which  embraces  the  children  only  of  the  intestate.  But 
as  no  sufficient  reason  can,  I  apprehend,  be  given  why  the  legisla- 
ture should  have  designed  to  make  a  distinction  in  this  respect, 
between  the  children  and  the  more  remote  issue,  in  a  direct  line, 
of  the  intestate,  the  words  may  be  considered  as  explanatory  of 
the  manner  in  which  it  was  intended,  either  should  hold  the  lands. 
The  parties,  therefore,  to  the  deed  of  partition  given  in  evidence 
herej  must  be  considered  as  resembling  coparceners  in  many  re- 
spects, at  least  if  not  in  all.  They  acquired  the  lands  by  descent  or 
acfrof  law,  as  coparceners  do  in  England;  and  by  the  same  law 
under  which  they  acquired  the  lands,  they  were  rendered  liable  to 
make  partition  of  them.  So  in  regard  to  the  privity  that  existed 
between  them,  it  would  seem  to  have  been  threefold,  as  in  the  case 
of  coparceners:  first,  in  estate;  second,  in  person;  and  third,  in  pos- 
session; and  not  like  as  it  is  between  tenants  in  common  created  by 
their  own  act,  where  there  is  no  privity  except  that  in  possession. 
Co.  Lit.  169  a.  Seeing  then,  they  were  created  tenants  in  com- 
mon by  the  act  of  the  law,  without  any  act  whatever  of  their  own; 
and  that  the  same  law  also  rendered  them  liable  to  make  partition 
at  the  will  and  pleasure  of  any  one  or  more  of  their  co-tenants,  it 
would  therefore  seem  to  be  right,  not  only  on  the  ground  of  analogy, 
that  a  partition  having  been  made  between  them  by  deed,  the  same 
warranty  and  condition  should  be  considered  as  annexed  by  law 
thereto,  as  if  they  had  been  parceners;  but  likewise  on  the  ground 
of  reason,  it  would  seem  to  be  requisite  that  they,  as  also  tenants 
in  common,  created  in  this  state  by  our  law  of  descents,  should  be 
regarded  as  coparceners,  in  order  that  their  partition,  by  deed,  of 
the  lands  held  in  common  by  them,  shall  not  have  the  effect  of 
destroying  any  previous  warranty  made,  securing  the  lands  to  their 
ancestor,  as  might,  perhaps,  be  the  case,  were  they  to  be  considered 
in  the  light  of  tenants  in  common  created  by  purchase.  We,  there- 
fore think,  that  Charles  F.  Wells  was  interested  in  the  event  of  this 
action,  in  favour  of  the  party  who  called  him,  and  that  the  court 
below,  for  this  reason,  erred  in  permitting  him  to  testify  in  her 
favour. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Gore  against  Kinney. 

In  an  action  of  ejectment  founded  upon  a  legal  title,  the  plaintiff  is  not  re- 
quired to  tender  the  money  due  to  the  defendant  upon  his  equitable  claim  before 
suit  brought;  but  if  the  action  be  founded  upon  an  equitable  title,  the  plaintiff, 
to  entitle  him  to  recover,  must  not  only  tender  the  money  before  suit  brought, 
but  he  must  also  have  it  in  court  ready  to  be  paid  in  the  event  of  a  verdict  for 
him. 

WRIT  of  error  to  the  common  pleas  of  Bradford  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land  by  Samuel  K. 
Gore  against  George  and  George  W.  Kinney. 

The  facts  of  the  case  seemed  to  be,  that  the  land  in  controversy 
had  been  sold  in  1834,  at  sheriff's  sale,  as  the  property  of  the  pre- 
sent plaintiff,  and  purchased  by  William  H.  Overton  for  625  dol- 
lars, who  conveyed  to  the  present  defendants.  The  proof  was,  that 
at  the  time  of  sale,  an  arrangement  was  made  between  the  defend- 
ant in  the  execution,  the  present  plaintiff,  and  the  purchaser,  that,  if 
the  property  was  sold  to  William  H.  Overton,  upon  whose  judg- 
ment it  was  sold,  he,  Gore,  should  have  the  right  to  redeem 
the  same,  by  paying  the  purchase-money  in  five  years.  It  was  a 
fact  submitted  to  the  jury,  whether  Gore  was  to  pay  the  amount 
for  which  the  land  was  sold  to  Overton,  or  whether  he  was  to  pay 
the  amount  of  his  judgment  upon  which  it  was  sold.  Kinneys,  the 
present  defendants,  had  notice  of  the  facts  when  they  purchased. 
Before  this  suit  was  brought,  the  plaintiff  tendered  to  the  defend- 
ants 600  dollars  in  specie,  and  demanded  a  conveyance  of  the  land, 
which  was  refused.  The  plaintiff  did  not  bring  the  money  into 
court  in  the  trial  of  the  cause. 

In  addition  to  the  defence  on  the  merits,  the  defendants  con- 
tended that  the  plaintiff  was  not  entitled  to  recover — 1.  Because  he 
had  not  tendered  a  sufficient  sum.  2.  That  he  had  not  brought  the 
money  into  court  and  offered  to  pay  upon  a  verdict  in  his  favour. 

Conynghanij  president,  was  of  opinion,  that  the  latter  ground 
was  fatal  to  the  plaintiff's  action,  and  directed  a  verdict  against 
him. 

Baldwin,  for  the  plaintiff  in  error,  cited  Litt.  sect  334;  8  Serg. 
8f  Rawle  150;  3  Peters'  Dig.  625;  7  Watts  287;  6  Watts  534;  1 
Watts  180;  4  Rawle  141;  5  Bac.  Jib.  11. 

Williston,  for  the  defendant  in  error,  cited  5  Serg.  8?  Rawle  323, 
383;  3  Rawle  26;  8  Serg.  8?  Rawle.  497;  10  Serg.  8?  Rawle  41;  4 
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Watts  286;  10  Serg.  $  Rawle  17;  7  Serg.  $  Rawle  348;  3  Serg. 
4-  Rawle  423. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  depended  chiefly  on  questions  of  fact, 
which  seem  to  have  been  submitted  by  the  court  to  the  jury,  arid 
in  relation  to  which  we  are  not  called  on  to  express  an  opinion. 
The  only  point  of  law  concerning  which  a  doubt  has  been  enter- 
tained, is  as  to  that  part  of  the  charge  in  which  the  conrt  instruct 
the  jury  that  the  plaintiff  would  not  be  entitled  to  recover,  unless, 
in  addition  to  the  tender  made  before  suit  brought,  he  now  brings 
the  money  into  court  ready  to  be  paid  over  to  the  defendant  if  the 
verdict  of  the  jury  should  be  for  the  plaintiff;  and  that  not  having 
done  or  offered  to  do  this,  he  could  not  recover,  and  the  verdict 
must  be  for  the  defendant. 

It  is  contended  by  the  plaintiff,  that  having  tendered  the  money 
before  suit  brought,  it  was  unnecessary  to  do  so  again  on  the  trial, 
but  that  every  purpose  might  be  effected  by  a  conditional  verdict. 
Upon  looking  into  the  authorities,  however,  the  principle  stated  by 
the  court  has  been  too  well  established  to  be  called  in  question. 
The  distinction  has  been  settled  between  the  case  of  an  ejectment 
brought  on  a  legal  title  and  on  an  equitable  title.  In  the  case  of  a 
legal  title,  the  rule  is,  that  the  plaintiff  has  a  right  to  commence  his 
action  before  tendering  the  money  due  to  the  defendant  on  his 
equitable  claims.  But  in  the  case  of  an  action  of  ejectment,  founded 
on  an  equitable  title,  the  plaintiff  must  not  only  tender  the  money 
before  suit  brought,  but  he  must  also  have  it  in  court  ready  to  be 
paid  to  the  defendant  in  case  of  a  verdict  for  the  plaintiff.  Youst 
v.  Martin,  3  Serg.  fy  Rawle  432;  Peebles  v.  Reading,  8  Serg.  fy 
Raivle496',  Moody  v.  Vandyke,  4  Binn.  41.  In  Minsker  v.  Rob- 
enson,  2  Yeates  346,  the  court  say,  the  general  rule  must  be,  that 
the  purchaser  who  seeks  for  redress  under  articles,  must  bring  his 
money  into  court,  in  order  to  show  his  readiness  to  perform  his 
contract.  The  adversary  may,  however,  if  he  pleases,  modify  or 
relax  the  rule.  And  the  case  was  adjourned  till  afternoon,  and 
then  till  morning,  to  give  the  plaintiff  an  opportunity  of  bringing  in 
the  money.  But  not  being  done,  he  suffered  a  nonsuit. 
The  instruction  of  the  court  below  therefore  was  correct. 
Judgment  affirmed. 
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Sorber  against  Willing. 

In  order  to  give  title  to  land  by  the  statute  of  limitations,  there  must  be  an 
actual  and  uninterrupted  occupancy  of  it  for  twenty-one  years.  An  occasional 
occupancy,  and  an  uninterrupted  use  of  the  land  as  a  wood  lot,  together  with  the 
payment  of  taxes,  will  not  give  title. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

This  was  an  action  of  ejectment  by  Richard  Willing  against 
Philip  and  Jacob  Sorber.  The  plaintiff  exhibited  a  perfect  legal 
title  to  the  land.  The  defendants  relied  upon  the  statute  of  limita- 
tions, and  to  avail  themselves  of  it,  proved  that  their  father  had 
gone  upon  the  land  in  1812,  and  built  a  saw-mill,  which  continued 
in  operation  about  four  years,  when  the  dam  was  carried  away  by 
a  freshet,  and  he,  residing  upon  another  tract  of  land  about  one 
mile  off,  continued  to  use  the  land  by  cutting  timber  from  it  every 
year;  the  saw-mill  went  to  decay,  and  he  sold  the  land  to  his  son 
Philip,  one  of  the  defendants,  who  continued  to  use  it  every  year 
in  the  same  way,  by  cutting  timber  from  it,  until  1830,  when  he 
built  another  saw-mill  upon  it  on  another  site;  in  the  same  year 
Jacob,  another  son,  entered  upon  the  land,  made  an  improvement, 
and  cleared  a  few  acres  of  the  land;  this  improvement  and  the  saw- 
mill was  continued,  and  all  the  taxes  were  paid  up  to  1838,  when 
this  ejectment  was  brought. 

The  court  below  (Jessup,  president)  was  of  opinion,  that  nothing 
less  than  an  actual  continued  possession  of  the  land  for  twenty-one 
years,  would  give  title  under  the  statute  of  limitations;  and  that 
evidence  of  the  defendants  having  occasionally  occupied  the  land, 
and  always  used  it  as  wood-land,  although  they  and  those  under 
whom  they  claimed,  had  paid  all  the  taxes  for  the  land  since  1813, 
yet  they  were  not  entitled  to  recover,  and  instructed  the  jury  to  find 
for  the  plaintiff. 

Wright,  for  plaintiff  in  error,  cited  17  Serg.  $•  Raivle  350;  3 
Watts  73;  7  Watts  134,  566;  Serg.  Land  Law  223;  10  Serg.  # 
Rawle  306. 

M'Clintock  and  Woodward,  for  defendant  in  error,  cited  7  Serg. 
4-  Rawle  137;  1  Serg.  #  Raivle  118. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — In  Wright  v.  Guier,  9  Watts  172,  we  held,  that  the 
use  of  an  unseated  tract  of  land  as  a  wood  lot,  is  not  an  adverse 
possession  to  bar  an  action  of  trover  for  wood  cut  from  it;  and  it  is 
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consequently  not  an  adverse  possession  to  give  effect  to  the  statute 
of  limitations.  What  more  was  there  here  during  a  great  part  of 
the  period  of  its  course?  The  first  occupant  entered  in  1812,  and 
built  a  saw-mill,  which  was  kept  in  use  till  1817,  when,  the  dam 
having  been  swept  away,  it  went  to  decay,  and  finally  to  ruin;  but 
without  having  had  a  dwelling  on  the  land,  he  sold  his  claim,  such 
as  it  was,  to  his  son  Philip,  who  is  one  of  the  defendants,  and  who, 
in  1830,  built  a  saw-mill  on  another  site,  which  has  been  in  opera- 
tion ever  since.  In  the  same  year  Jacob,  also  a  son  and  defendant, 
entered,  made  a  settlement,  and  cleared  a  few  acres.  The  eject- 
ment was  brought  in  1838.  Of  the  twenty-six  years  that  elapsed 
betwixt  the  first  entry  and  the  action,  the  defendants  were  out  of 
possession  half  the  period;  and  the  longest  period  of  actual  adverse 
possession  consisted  but  of  eight.  Unless,  therefore,  they  can  con- 
nect their  two  periods  of  actual  possession  by  an  intermediate  ad- 
verse link,  their  defence  ou  the  statute  must  fail.  That  link  is 
attempted  to  be  supplied  by  evidence,  that  they,  or  their  father,  had 
paid  the  taxes;  but  does  payment  of  taxes  alone  constitute  an 
actual  adverse  possession?  In  Johnson  v.  Irwin,  3  Serg.  fy  Rawle 
291,  and  in  Royer  v.  Benlow,  10  Serg.  fy  Rawle  306,  it  was 
ruled,  that  there  must  be  inclosure  or  cultivation;  and  that  the 
one  or  the  other  of  these,  or  both,  must  have  been  continued  with- 
out intermission.  Now  to  leave  the  fragments  of  a  ruined  saw- 
mill on  the  land,  is  no  more  indicative  of  a  retained  possession,  than 
to  leave  the  fragments  of  a  ruined  fence  on  it,  or  a  waste  field 
grown  up  with  sprouts  or  saplings.  Then  what  is  payment  of 
taxes?  In  Royer  v.  Benlow,  it  was  held  to  be  equivalent  to  colour 
of  title,  and  ground  for  a  persumption  of  ouster  from  the  residue  by 
an  occupant  of  a  part;  and  the  same  principle  was  held  in  M'Call 
v.  Neely,  3  Watts  73.  From  Read  v.  Goodyear,  17  Serg.  fy  Rawle 
350,  a  case  indistinctly  stated  as  regards  the  present  point,  it  might 
be  inferred  that  payment  of  taxes  without  entry  and  occupancy,  is 
equivalent  to  an  ouster;  but  there  seems  to  have  been  an  entry  in 
that  case,  and  besides  the  point  decided  had  not  regard  to  the  statute 
of  limitations,  but  to  abandonment  as  a  circumstance  to  strengthen 
the  title  of  a  vendee  at  treasurer's  sale.  Payment  of  taxes  alone, 
therefore,  though  it  may  extend  the  limits  of  an  adverse  possession, 
does  not  constitute  it.  Like  any  other  voluntary  payment  of 
another's  debt,  it  gives  no  right  or  advantage  against  the  owner. 
There  must  be,  along  with  it,  an  actual  occupancy  of  at  least  a  part 
of  the  land;  and  for  half  the  period,  there  was  no  such  occupancy 
in  the  case  before  us.  If  the  defendants'  claim  to  the  title  had  not 
been  abandoned,  at  least  their  occupancy  had  been  intermitted. 
Unlike  settlers,  they  had  not  entered  in  good  faith,  and  with  an  ex- 
pectation of  holding  by  improvement:  they  were  casual  trespassers 
and  had  no  possession  to  be  protected.  They  were  not,  during  the 
whole  time,  even  squatters  who  held  parcel  of  the  land  by  actual 
possession.  The  jury,  therefore,  were  properly  directed  that  pay- 
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ment  of  taxes  during  the  interval  of  actual  occupancy,  or  even  from 
the  first  entry,  was  not  evidence  of  ouster. 


Judgment  affirmed. 


Prutzman  against  Ferree, 

A  wrongdoer  without  title  is  bound  to  restore  a  possession  forcibly  gained;  but 
a  wrongdoer  with  title,  though  liable  to  make  restitution  on  an  indictment 
for  forcible  entry  and  detainer,  can  not  be  compelled  to  do  so  by  an  action  of 
ejectment. 

An  intruder  gains  no  advantage  of  a  landlord  by  colluding  with  his  tenant;  but 
a  collusive  arrangement  broken  off,  puts  him  in  no  worse  condition  than  if  no 
arrangement  had  been  made. 

ERROR  to  the  common  pleas  of  Tioga  county. 

John  Prutzman  against  Chauncy  Ferree.  Ejectment  for  a  tract 
of  land. 

Robert  Bailey,  claiming  to  be  the  owner  of  a  tract  of  land,  in 
March  1828,  put  Chester  Couch  into  possession  of  it  as  his  tenant; 
in  October  1828,  Couch  purchased  the  land  from  John  Norris,  the 
agent  of  Elias  Boudinot,  by  articles  of  agreement.  On  May  12, 
1829,  Couch  sold  the  land  to  Jesse  Keeney,  who  went  into  posses- 
sion of  the  north  half  of  it.  About  this  time  Keeney  made  a  bargain 
with  Ferree,  that,  for  the  consideration  of  twenty-five  dollars,  he 
would  surrender  him  the  possession  of  the  south  half  of  the  land. 
The  bargain  was  not  consummated,  however,  by  the  payment  of 
the  money,  and  afterwards  Ferree  went  into  possession  of  that  part 
without  Keeney's  consent.  On  May  7,  1833,  John  Norris,  as  the 
agent  of  Joseph  P.  Norris,  who  perhaps  in  the  meantime  had  ob- 
tained the  title  of  Boudinot,  sold  the  land,  by  articles  of  agreement, 
to  Chauncy  Ferree,  who  was  in  possession  when  suit  was  brought. 

The  plaintiff',  John  Prutzman,  claimed  title  under  Robert  Bailey, 
whose  title  he  had  purchased  at  sheriff's  sale,  and  without  showing 
any  title  in  him  claimed  to  recover  by  reason  of  the  manner  in 
which  the  defendant  obtained  the  possession,  as  above  stated,  and 
presented  the  following  point,  upon  which  he  requested  the  answer 
of  the  court  to  the  jury: 

"  That  if  the  jury  believe  that  the  possession  of  the  premises  in 
dispute  was  obtained  by  Ferree  forcibly  or  surreptitiously,  from  the 
tenant  of  Bailey,  or  those  claiming  under  him,  he  cannot  avail  him- 
self of  any  title,  however  acquired,  to  protect  his  possession  thus 
wrongfully  obtained." 

The  court  below  (Conyngham,  President)  instructed  the  jury,  that 
the  mere  making  of  the  contract  between  Ferree  and  Keeney  for 
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the  possession,  if  not  carried  into  effect,  would  not  prejudice  the 
defendant  in  his  possession,  which  he  obtained  afterwards,  without 
the  assent  of  Keeney,  or  against  his  will:  but  that  if  he  entered  into 
possession  under  Keeney,  who  went  in  under  Couch,  who  was  the 
tenant  of  Bailey,  the  law  would  be  otherwise;  and  he  could  retain 
his  possession. 

The  jury  found  a  verdict  for  the  defendant. 

S.  Maynard,  for  plaintiff  in  error,  cited  2  JBinn.  468;  6  Binn. 
62;  4  Johns.  208;  8  Watts  536;  3  Penns.  Rep.  405. 
Williston,  for  defendant  in  error. 

PER  CURIAM. — An  intruder  gains  no  advantage  of  a  landlord  by 
colluding  with  his  tenant;  but  a  collusive  arrangement,  broken  off', 
puts  him  in  no  worse  condition  than  if  no  arrangement  had  existed. 
A  subsequent  entry  on  the  tenant  would  preclude  no  defence  which 
would  not  be  precluded  by  an  entry  on  the  landlord;  yet  the  intruder 
would  be  compelled  to  restore  the  possession,  unless  he  could  show 
the  better  title.  But  though  a  naked  wrongdoer  is  bound  to  restore 
a  possession  forcibly  gained,  yet  a  wrongdoer  with  title,  though  lia- 
ble to  make  restitution  on  an  indictment  of  forcible  entry  and  de- 
tainer, cannot  be  compelled  to  do  so  by  an  action  of  ejectment.  And 
it  would  not  be  necessary  to  show  that  he  had  title  at  the  time  of 
the  entry;  for  one  man  may  commit  a  disseisin  to  the  use  of  another; 
and,  according  to  a  trite  maxim  of  the  common  law,  a  ratification  is 
equivalent  to  a  previous  authority.  Co.  Lit.  180,6.  Here  the  con- 
veyance from  the  owner  of  the  title  was  a  ratification  sufficient  for 
the  defendant's  protection:  and  this  was,  in  substance,  the  direction 
which  has  been  assigned  as  error. 

Judgment  affirmed. 


Lindsey  against  Fuller. 

If  a  defendant  in  an  execution  have, two  cows  in  his  possession,  of  one  of 
which  he  is  the  absolute  owner,  and  the  other  of  which  he  had  hired  for  a  cer- 
tain time,  the  officer  having  the  execution  in  his  hands,  is  not  liable  to  an  action 
of  trespass  for  selling  the  one  of  which  the  defendant  is  the  absolute  owner. 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

David  Lindsey  against  George  Fuller.     This  was  an  action  of 

trespass  against  the  defendant,  who  was  the  deputy  sheriff  of  the 

county  of  Susquehanna,  for  taking  away  a  cow,  the  property  of 

the  plaintiff.     All  the  facts  and  circumstances  of  the  case  are  fully 

•    stated  in  the  opinion  of  the  court. 
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Lusk  and  Lyllle,  for  plaintiff  in  error. 
Case,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is,  that  the  court  below 
erred  in  charging  the  jury,  that  the  question  of  principal  and  agent 
did  not  arise  in  the  case.  This  was  in  reply  to  a  position,  assumed 
and  taken  by  the  counsel  below  for  the  plaintiff,  that  he  purchased 
the  second  cow  found  in  his  possession,  at  the  time  the  defendant 
took  the  one,  on  account  of  which  this  suit  was  brought,  as  the 
agent  of  Daniel  Lathrop.  The  evidence,  upon  which  it  was  at- 
tempted to  sustain  this  position, showed  that  Lathrop  had,  in  Feb- 
ruary 1836,  leased  two  cows  to  the  plaintiff  for  the  term  of  two 
years,  at  three  dollars  each  per  year.  That  in  September  follow- 
ing, Lathrop,  with  the  assent  of  the  plaintiff,  took  one  of  the  leased 
cows  home  again,  where  he  retained  her  ever  nfterwards.  That 
in  the  spring  of  1837,  the  plaintiff  having  sold  and  converted  to  his 
own  use  the  other  cow  belonging  to  Lathrop,  without  any  authority 
from  the  latter  to  do  so,  promised  to  replace  her  by  one,  which  he 
said  he  was  to  get,  on  account  of  a  job  of  work  he  was  then  en- 
gaged in  performing.  That  in  the  forepart  of  the  summer  follow- 
ing, he  procured  a  cow,  of  which  he  gave  Lathrop  notice;  where- 
upon the  latter  came  to  the  house  of  the  plaintiff,  where  the  cow 
Was,  in  order,  as  it  would  seem,  to  have  her  transferred  to  himself, 
without  intending  to  deprive  the  plaintiff  of  the  use  of  her,  by 
taking  her  entirely  away  from  him,  but  by  taking  the  possession  of 
her  for  a  few  minutes.  Thecow  was  accordingly  delivered  to  him,  and 
he  drove  her  off  from  the  plaintiff's  house,  about  twenty  rods;  there 
he  left  her  that  she  might  return  to  the  plaintiff's  house,  which  she 
accordingly  did,  and  remained  there  under  lease,  and  the  plaintiff 
paid  rent  to  Lathrop  for  her  up  to  February  1840.  The  transmu- 
tation of  the  possession  thus  made,  was  most  probably  conceived  to 
be  necessary,  in  order  to  render  the  transfer  of  property  in  the  cow 
effectual  against  her  being  taken  in  execution,  by  the  creditors  of 
the  plaintiff.  But  it  is  perfectly  obvious,  that  the  ceremony  was 
altogether  incompatible  with  the  idea,  that  the  plaintiff  had  bought 
the  cow  as  the  agent  of  Lathrop,  for  if  he  had,  the  right  of  property 
would  have  become  vested  in  Lathrop  by  the  purchase  of  the  plain- 
tiff as  agent  immediately;  and  the  possession  acquired  under  such 
purchase  by  the  plaintiff,  would,  in  law,  have  been  considered  the 
possession  of  Lathrop.  Neither  is  it  pretended,  that  the  plaintiff 
had  any  previous  authority  from  Lathrop  to  purchase  the  cow  for 
him;  nor  that  he  bought  her  with  the  funds  of  Lathrop,  nor  does  it 
appear,  that  he  made  any  declaration  when  he  was  buying,  that  he 
was  doing  so  for  Lathrop,  so  that  he  should  not  thereafter  obtain  a 
false  credit,  on  account  of  the  cow  being  in  his  possession  as  the 
apparent  owner  of  her.  In  short,  there  is  not  even  a  spark  of  evi- 
dence, which  tends  to  show,  that  he  was  an  agent  for  Lathrop  in 

X. N* 
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the  transaction,  or  that  he  can  be  so  considered  in  law.  The  court 
below,  were,  therefore  right,  as  we  conceive,  in  charging  the  jury, 
that  the  question  of  principal  and  agent  did  not  arise  in  the  case. 

The  remaining  errors  all  relate  to  the  question,  whether,  under 
(he  circumstances  and-facts  of  the  case,  as  they  appeared  in  evidence, 
without  the  slightest  shade  of  contradiction,  the  cow  taken  in  exe- 
cution, which  is  the  subject  of  contest  here,  was  exempted  by  the 
act  of  the  10th  of  April  1823,  Purd.  Dig.  296,  (1831),  from  being 
taken  in  execution  and  sold  as  the  property  of  the  plaintiff,  under  a 
judgment  and  execution  against  him.  The  first  section  of  this  act 
enacts  that  "  the  following  articles  oivnedby  or  in  the  possession  of 
any  debtor,  shall  be  and  are  hereby  exempted  from  levy  or  sale  on 
any  execution,  &c.,  which  may  be  issued  against  such  debtor,  for 
any  debt,  &c.,  that  is  to  say,  household  utensils,  not  exceeding  in 
value  twenty  dollars,  the  necessary  tools  of  a  tradesman,  not  ex- 
ceeding in  value  twenty  dollars,  all  wearing  apparel,  two  beds  and 
the  necessary  bedding,  one  coiv,  two  hogs,  six  shepp,  with  the  wool 
thereof,  &c."  According  to  the  evidence,  which  is  clear  and  per- 
fectly consistent  throughout,  the  facts  giving  rise  to  this  question 
are,  that  in  July  1838,  the  plaintiff,  being  the  owner  of  the  cow  in 
contest,  was  in  the  possession  of  her  as  such,  and  of  another  cow, 
which  he  had  the  use  of  then,  under  a  lease  from  Daniel  Lathrop, 
to  whom  the  plaintiff,  having  been  the  owner  of  her  also,  had  pre- 
viously transferred  the  right  of  property  in  her,  as  mentioned  above 
in  observing  upon  the  first  error.  The  lease  first  taken  of  Lathrop 
embraced  two  cows  for  a  term  of  two  years;  commencing  in  Feb- 
ruary 1836;  but  some  six  or  seven  months  after  that,  one  of  the 
cows,  as  stated  above,  was  given  up  by  the  plaintiff  to  Lathrop; 
so  that  thereafter  one  of  them  only  was  held  by  the  plaintiff  under 
the  lease.  At  the  expiration  of  the  first  two  years,  as  Lathrop  tes- 
tifies, he  let  the  plaintiff  have  the  cow,  which  was  still  in  his  pos- 
session, on  the  old  terms,  that  is,  for  another  term  of  two  years,  as 
it  must  be  understood,  at  a  rent  of  three  dollars  per  annum;  that 
the  plaintiff  accordingly  had  the  cow  in  his  possession,  and  the  use 
of  her  until  February  1840,  making  in  all  four  years,  for  which  he 
paid  Lathrop  12  dollars.  The  plaintiff  in  the  month  of  July  1838, 
being  thus  in  possession  of  two  cows,  of  one  as  the  owner,  and  the 
other  as  lessee  from  Lathrop,  the  defendant  as  deputy  sheriff,  under 
an  execution  issued  upon  a  judgment  for  a  debt  against  the  plain- 
tiff, at  the  suit  of  Mason  Dennison,  and  directed  to  his  principal, 
took  the  cow,  which  the  plaintiff  claimed  as  owner,  and  sold  her 
for  the  purpose  of  satisfying  the  debt.  It  is  not  denied  that  the  de- 
fendant was  made  acquainted  with  the  fact,  before  the  sale,  that 
the  plaintiff  held  the  possession  of  the  cow  taken  in  execution,  as 
owner,  and  of  the  other  as  the  lessee  of  Lathrop.  We  do  not  think 
it  necessary  to  review  the  course  of  reasoning  adopted  by  the  court 
below,  by  which  they  came  to  the  conclusion,  that  the  cow  taken 
in  execution  by  the  defendant,  was  not  exempted  by  the  act  of 
assembly  made  in  this  behalf,  and  to  decide  whether  the  reasoning 
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of  the  court  be  correct  or  not.  It  is  sufficient  if  the  conclusion  itself 
be  correct;  and  we  are  inclined  to  think  it  is.  The  counsel  for  the 
plaintiff  contended,  that  the  act  only  exempts  articles,  of  which  the 
debtor  is  the  absolute  owner,  the  words,  "o/*in  the  possession  of 
any  debtor,"  to  the  contrary  notwithstanding;  because  it  cannot 
well  be  supposed,  that  the  legislature  intended  to  exempt  such  arti- 
cles as  were  not  liable  to  execution,  previously  to  the  passage  of 
the  act;  for  that  would  have  been  perfectly  idle  and  useless?  This 
doubtless,  is  correct  reasoning  enough,  but  then  it  has  not  been 
shown  here,  that  the  cow,  in  possession  of  the  plaintiff,  under  the 
lease  from  Lathrop,  was  not  liable  to  be  taken  in  execution  for  the 
debts  of  the  plaintiff,  during  the  time  he  held  her  under  the  lease. 
The  right  which  he  acquired  thereby  to  have  the  use  of  the  cow  for 
the  residue  of  the  term,  was  undoubtedly  a  substantial  vested 
interest,  and  such  as  might  have  been  the  subject  of  execution. 
Gordon  v.  Harper,  7  Term  Rep.  9.  There  is  no  ground  upon 
which  the  plaintiff  could  have  objected  to  it:  and  it  has  been  de- 
cided, that  the  lessor,  in  such  case,  could  not  claim  or  recover  the 
possession  of  the  cow,  nor  any  equivalent  for  her,  from 'the  pur- 
chaser at  the  sheriff's  sale,  before  the  expiration  of  the  term  for 
which  the  lease  was  given.  Ward  v.  Manley,  4  Term  Rep.  489; 
Gordon  v.  Harper,  7  Term  Rep.  9.  And  indeed  no  reason  can  be 
assigned,  why  the  interest,  which  a  lessee  has  acquired  by  a  lease 
given  to  him  for  a  term  of  years  of  personal  property,  should  not 
be  liable  to  be  sold  under  an  execution  against  him,  that  would  not 
go  to  prove  with  equal  force,  that  the  interest  acquired  by  a  lease  of 
land  for  a  term  of  years,  could  or  ought  not  to  be  taken  in  execu- 
tion and  sold  for  the  purpose  of  paying  the  debts  of  the  lessee.  But, 
in  regard  to  the  latter,  every  day's  practice  proves,  that  such  a  pro- 
position cannot  be  maintained.  The  profit  and  accommodation  to 
be  derived  by  the  lessee,  from  a  lease  of  personal  property,  may  be 
equally  great,  if  not  much  greater  sometimes,  than  that  which  is 
obtained  by  him  from  a  lease  of  land.  It  is  not  unusual  to  let  per- 
sonal property  in  different  sections  of  the  state,  for  certain  periods, 
consisting,  in  some  instances,  of  household  furniture,  in  others  of 
horses,  cows,  sheep,  &c.  Suppose  then,  that  a  debtor,  against 
whom  an  execution  for  debt  is  issued,  and  placed  in  the  hands  of 
the  proper  officer,  has  two  cows  in  his  possession,  under  a  lease 
from  the  absolute  owner  of  them,  for  some  definite  period,  it  can 
not  be  questioned,  since  his  interest  in  them,  under  the  lease,  is 
liable  to  be  seized  for  his  debts,  that  one  of  them  is  exempted  by 
the  express  terms  of  the  act.  Because  the  exemption  extends  to 
articles  "owned  by  or  in  the  possession  of  any  debtor;"  not  owned 
by  and  in  the  possession,"  &c.:  so  that  without  changing  the  dis- 
junctive conjunction  "or,"  into  the  copulative  conjunction  "and," 
the  exempted  articles  can  not  be  confined  to  such  as  the  debtor  is  the 
absolute  owner  of.  It  is  clearly  sufficient,  that  the  articles  are  in 
his  possession,  and  that  he  has  a  right  to  use  them  for  his  oiun 
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benefit,  to  entitle  him  to  claim  the  exemption  provided  by  the  act. 
There  is  certainly  nothing  in  the  nature  of  the  provision  itself;  nor 
yet  in  any  other  part  of  the  act,  which  seems  to  militate,  in  the 
slightest  degree,  against  this  construction;  or  that  would  sanction 
the  change  of  the  word  "or"  into  "  and."  The  word  "  or"  as  it 
stands  is  not  only  intelligible,  but  beneficially  operative  as  to 
debtors;  because  it  makes  provision  for  a  debtor,  who  may  not  be 
able  to  purchase  the  absolute  right  of  property  in  a  cow,  but 
having  great  need  of  one,  may  be  able  to  obtain  it  upon  a  lease. 
And  surely  the  less  able  the  debtor  may  be  to  procure  a  cow,  when 
he  has  occasion  for  one,  the  greater  the  necessity,  if  he  has  obtained 
it  upon  any  terms,  for  protecting  and  securing  him  in  the  enjoyment 
of  it.  It  remains  to  observe  further,  that  if  he  has  two  cows  in  his 
possession,  he  can  only  claim  exemption  for  one  of  them;  and  that 
the  act  has  not  given  him  the  right  to  elect  which  of  the  two  it 
shall  be;  the  officer,  therefore,  would  seem  to  have  the  right  of 
taking  either,  without  paying  any  regard  to  the  circumstance  of  the 
debtor's  being  the  absolute  owner  of  the  one,  and  only  the  lessee 
of  the  other  for  a  certain  time  yet  to  come. 
Judgment  affirmed. 


Bank  of  Pennsylvania  against  Potius. 

The  acceptance  by  a  creditor  of  a  bond  and  mortgage,  payable  at  a  future  day, 
for  the  amount  of  an  execution  in  the  hands  of  the  sheriff,  is  not,  ipso  facto,  a 
stay  of  the  execution;  and  in  an  action  by  the  plaintiff  against  the  sheriff  or  his 
sureties  for  not  levying  and  making  the  debt  out  of  the  defendant's  personal 
property,  the  burthen  of  proof  to  show  that  the  plaintiff  did  agree  to  stay  the 
execution,  lies  upon  the  sheriff,  and  he'  must  establish  it  clearly,  in  order  to 
exonerate  himself  and  sureties  from  liability. 

If  sureties  be  compelled  to  pay  a  debt,  by  reason  of  the  neglect  of  the  sheriff 
to  collect  it  from  the  principal  defendant,  they  will  have  a  right  of  action  against 
the  sheriff  and  his  sureties  on  his  official  bond:  but  if  in  such  case  they  omit  to 
sue  the  bond,  until  the  lapse  of  time  has  barred  an  action  upon  it,  they  will  not 
be  entitled  to  substitution,  in  an  action  by  the  original  plaintiff  to  recover  a  balance 
of  the  debt  still  unpaid  to  him.  There  can  be  no  such  thing  as  substitution  to  the 
rights  of  a  party  who  is  not  wholly  satisfied. 

ERROR  to  the  common  pleas  of  Union  county. 

The  Commonwealth  for  the  use  of  the  Bank  of  Pennsylvania 
against  Frederick  Potius.  This  was  an  action  of  debt  upon  the  offi- 
cial bond  of  John  Cummings,  sheriff  of  Union  county,  in  which  the 
defendant  was  a  surety. 

The  plaintiff  claimed  the  amount  of  a  balance  due  upon  four  writs 
of  fieri  facias,  issued  at  the  suit  of  the  Bank  of  Pennsylvania 
against  M.  J.  App,  amounting  to  about  2000  dollars. 
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After  the  plaintiff  had  given  in  evidence  the  executions,  he  proved 
that  M.  ,T.  App,  tho  defendant,  had  in  his  possession  personal  pro- 
perty to  an  amount  more  than  sufficient  to  pay  them,  which  had 
been  sold,  carried  off,  and  squandered  by  the  defendant,  after  the 
executions  came  to  the  sheriff's  hands.  It  appeared,  also,  that  after 
this  suit  was  brought,  the  bank  had  proceeded  against  the  sureties 
of  M.  J.  App.  and  collected  a  part  of  their  debt  from  them,  so  that 
it  only  claimed  for  itself  to  recover  in  this  suit  a  balance  of  117  dol- 
lars 16  cents.  But  the  sureties,  who  were  endorsers,  to  the  bank,  of 
M.  J.  App,  and  who  had  paid  the  whole  debt,  except  the  above 
balance  of  117  dollars  16  cents,  came  in,  by  consent  of  the  plain- 
tiff, and  claimed,  by  way  of  substitution,  to  recover  in  this  action 
the  whole  amount  of  the  original  debt,  for  which  the  executions 
came  to  the  hands  of  the  sheriff. 

The  defendant  set  up  as  a  defence,  and  proved,  that  when  the 
writs  of  fieri  facias  were  in  the  hands  of  the  sheriff,  the  plaintiff 
accepted  from  the  defendant,  M.  J.  App,  a  bond  and  mortgage 
for  the  whole  amount  of  the  executions,  dated  September  29,  1832, 
payable  in  four,  eight,  and  twelve  months:  and  in  order  to  show 
the  terms  upon  which  this  mortgage  and  bond  was  given,  he  called: 

H.  W.  Snyder  who,  being  sworn,  said — After  September  court, 
1832,  Mr  Bellas  sent  me  that  mortgage  in  a  letter,  in  which  he  desired 
me,  so  far  as  I  recollect,  to  have  the  same  executed  by  App.  He  did 
not  hesitate  about  it,  but  went  with  me  to  Squire  Feehrer  and  exe- 
cuted it.  He  made  light  of  it,  saying  he  could  and  would  pay  it  in  a 
short  time.  I  do  not  remember  what  was  said  about  the  time.  When 
the  mortgage  was  executed,  I  returned  it  to  Mr  Bellas.  I  do  not 
recollect  whether  I  did  show  App  the  letter  or  not.  I  do  not  know 
whether  I  said  any  thing  about  time  or  not;  but  I  think  App  spoke 
in  reference  to  it.  I  think  he  said  he  would  be  able  to  pay  the  money 
before  the  expiration  of  a  year.  I  cannot  remember  what  I  said  to 
that.  Do  not  know  that  I  said  any  thing  about  the  mortgage  being 
given  up  if  paid  within  the  year.  I  can  not  say  that  he  read  the 
mortgage.  I  can  not  say  that  the  letter  contained  any  thing  about 
a  previous  arrangement.  I  do  not  know  what  the  mortgage  was 
given  for,  only  from  what  appears  on  it.  I  know  of  no  money  paid. 
Any  thing  I  said  must  have  been  from  what  was  on  the  face  of  the 
mortgage. 

The  assent  of  the  plaintiff  to  the  substitution  of  the  endorsers  was 
dated  February  11, 1839,  which  was  more  than  five  years  after  they 
had  paid  the  money  to  the  bank. 

There  were  a  number  of  bills  of  exception  to  the  admission  and 
rejection  of  evidence  during  the  trial,  but  none  of  them  involving 
any  legal  principle. 

The  court  below  (Lewis,  president)  submitted  to  the  jury,  as  a 
matter  of  fact,  whether  the  bond  and  mortgage  were  taken  by  the 
plaintiff  to  relieve  the  defendant,  App,  from  the  writs  in  the  hands 
of  the  sheriff,  and  with  a  view  of  giving  him  the  time  mentioned  for 
the  payment  of  the  debts,  or  whether  they  were  given  as  mere  col- 
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lateral  security,  instructing  them,  that  if  the  former  were  the  object 
of  the  parties,  it  was  a  release  of  the  sheriff,  and  the  plaintiff  would 
not  he  entitled  to  recover  in  this  action;  but  if  the  latter,  it  would 
riot  affect  the  plaintiff's  right  to  recover.  As  to  the  substitution  of 
the  endorsers,  the  court  was  of  opinion  that  it  could  not  be  allowed; 
and  that  the  bank  was  only  entitled  to  recover,  if  at  all,  the  balance 
which  remained  unpaid  to  it. 

Bellas,  for  plaintiff  in  error,  on  the  subject  of  the  endorsers'  right 
to  substitution,  and  a  recovery  by  them  in  this  action,  cited  6  Watts 
226;  1  Dess.  Rep,  409;  2  Rawle  128;  1  Johns.  Cha.  Rep.  409;  2 
Johns.  Cha.  Rep.  560;  4  Johns.  Cha.  Rep.  123,  530,  545;  10  Johns. 
524;  2  Johns.  Cas.  227;  Story's  Eg.  471 ,  sect.  493.  On  the  subject 
of  the  duty  of  the  sheriff,  he  cited  1.  Wash.  C.  C.  Rep.  29;  16  Johns. 
237;  10  Wend.  267;  15  Johns.  456. 

The  counsel  for  the  plaintiff  in  error  also  contended,  that  there 
was  no  evidence  which  justified  the  court  in  submitting  it  to  the 
jury  to  find,  whether  the  plaintiff  in  the  executions  had  made  any 
agreement  to  stay  them:  that  the  mortgage  was  taken  as  collateral 
security  for  the  payment  of  the  debt,  and  for  no  other  purpose. 

Merrill,  for  defendant  in  error,  contended  that  the  court  below 
had  properly  submitted  the  fact  to  the  jury,  and  that  the  sheriff  had 
not  violated  his  duty;  and  cited  on  this  point  7  Law  Lib.  47;  Wat- 
son on  Sheriffs;  3  Whart.  257;  6  Watts  76;  2  Watts  45;  5  Watts 
229;  2  Watts  414;  4  Watts  24;  6  Watts  227. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  court  charged  the  jury,  that  taking  the  bond 
and  mortgage  did  not  of  itself  amount  to  an  extension  of  the  time 
of  payment  of  the  execution,  and  that  the  sheriff  was  not  thereby 
discharged,  nor  the  plaintiff  barred  in  his  action.  But  if  they  were 
taken  upon  an  agreement  to  extend  the  payment  of  the  execution 
in  the  hands  of  the  sheriff  until  the  time  mentioned  in  the  mortgage, 
the  sheriff  would  be  discharged  from  proceeding  further  on  the 
writs,  and  the  defendant,  as  surety,  would  likewise  be  discharged. 
To  this  part  of  the  charge,  in  the  abstract,  no  reasonable  objection 
can  be  made;  for  the  execution  of  the  bond  and  mortgage  is  but  a 
collateral  security,  and  as  such  does  not  amount  to  a  satisfaction  of 
the  debt,  nor  to  an  agreement  for  a  stay  of  execution.  In  Sterling  v. 
Weakly,  9  Watts  273,  the  principle  was  ruled,  that  a  surety  was  not 
discharged  by  a  collateral  undertaking,  but  that  the  principal  might 
proceed  against  his  debtor  before  the  time  expired  when  the  ad- 
ditional security  became  payable.  If  there  was  a  special  contract, 
by  which  the  plaintiff  agreed  to  delay  proceeding  with  his  execu- 
tion, it  would  relieve  the  sheriff  from  liability,  but  such  an  agree- 
ment cannot  be  inferred  on  slight  or  doubtful  grounds.  It  was  the 
duty  of  the  sheriff  to  make  the  money  according  to  the  command 
of  his  writ,  and  when  he  asks  to  be  discharged  from  the  liability 
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created  by  an  omission  to  perform  his  duty,  he  should  be  prepared 
with  clear  and  explicit  proof  of  the  facts  on  which  he  relies.  Unless 
this  rule  is  strictly  observed,  the  rights  of  creditors  will  be  in  great 
jeopardy.  The  rule  exacts  nothing  but  what  the  sheriff  can  easily 
comply  with,  and  which  is  moreover  absolutely  necessary  to  pro- 
tect the  interests  of  others.  As  it  is,  prima  facie,  a  collateral 
security,  the  burthen  of  proof,  to  extend  its  operation  beyond  its 
legitimate  limits,  is  thrown  upon  the  sheriff,  and  hence  it  is  neces- 
sary for  the  defence  of  his  surety  to  show  a  special  contract,  and 
the  nature  and  extent  of  it.  Ordinary  care  and  diligence  on  the 
part  of  the  sheriff,  will  in  all  cases  protect  him  against  the  pos- 
sibility of  risk.  The  plea  avers  that  the  plaintiff  took  the  bond  and 
mortgage  in  satisfaction  of  the  executions,  arid  that  the  plaintiff 
extended  the  time  of  payment,  and  agreed  to  receive  the  same  in 
instalments,  &c.,  and  that  he  discharged  the  sheriff  from  executing 
the  said  writs  and  process,  and  proceeded  on  the  mortgage,  and 
sold  the  house  and  lot,  &c.  Of  these  material  averments,  there  is 
no  proof  whatever,  certainly  not  such  as  the  law  requires.  H. 
Snyder,  who  was  agent  of  Mr  Bellas  for  the  special  purpose  only, 
so  far  as  appears,  of  procuring  the  execution  of  the  bond  and  mort- 
gage by  App,  does  not  recollect  distinctly  what  was  said  as  to  the 
time  allowed  for  payment  of  the  money.  He  fails  altogether  to 
prove  any  contract  or  agreement  to  stay  the  execution.  To  arrest 
the  due  course  of  law  on  such  loose  and  indefinite  recollections, 
would  be  attended  with  the  most  disastrous  consequences  to  cre- 
ditors. No  prudent  sheriff  would  delay  the  execution  of  his  writ 
with  no  better  warrant;  and  if,  in  this  case,  he  omitted  to  proceed 
to  collect  the  debt  on  such  representations,  he  may  charge  the  loss 
to  the  account  of  his  own  folly.  There  is  nothing  in  the  evidence 
which  would  enable  the  defendant  to  claim  an  exemption  of  his 
goods  from  the  ordinary  operation  of  an  execution,  duly  placed  in 
the  hands  of  the  sheriff. 

It  further  appears  from  the  evidence,  that  no  reasonable  doubt 
can  be  entertained  that  the  personal  estate  of  the  defendant  was 
amply  sufficient  to  pay  the  debt,  and  the  jury  would  be  justified  in 
coming  to  the  conclusion,  that  the  debt  has  been  lost  by'the  culpa- 
ble negligence  of  the  sheriff.  It  is  nothing  to  the  purpose  that  the 
defendant  is  a  surety,  as  he  stands  in  this  particular  in  the  place  of 
his  principal,  with  the  same  responsibilties  as  the  sheriff  himself. 

It  is  insisted  that  the  court  erred  in  instructing  the  jury,  that  the 
bank  cannot  recover  in  this  action,  for  the  use  of  other  persons  as 
well  as  itself,  on  principles  of  subrogation.  The  bank  can  only  re- 
cover, as  the  court  truly  say,  on  its  own  rights  and  equities.  The 
suit  was  brought  for  the  use  of  the  bank  alone,  to  the  September 
term  1836,  and  all  the  breaches  in  the  declaration  are  assigned 
to  the  damage  of  the  bank.  Afterwards,  viz.  February  11,  1839, 
the  cashier  of  the  bank  agrees,  on  behalf  of  the  bank,  that  any  of 
the  endorsers  of  Mr  J.  App,  the  defendant,  or  his  co-endorsers,  who 
may  have  paid  money  for  him  to  the  bank,  be  respectively  sub- 
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stituted  for  so  much  as  they  may  have  paid,  and  be  entitled  to  re- 
cover it  back  from  the  defendant,  without  prejudice  to  the  rights  of 
the  bank,  for  so  much  as  still  remains  due  to  it.  or  affecting  its  rights 
or  liabilities  in  any  way  whatever.  If  the  endorsers  here  have 
been  compelled  to  pay  money  to  the  bank,  they  undoubtedly  have 
an  interest  in  the  action  of  the  sheriff  on  the  writ  of  execution  in 
his  hands,  and  no  difficulty  is  perceived  in  their  indemnifying  them- 
selves, if  injured  by  the  neglect  of  the  sheriff,  by  a  suit  on  the  bond 
for  their  use,  against  the  sheriff'  and  his  sureties.  There  would, 
therefore,  seem  to  be  no  necessity  of  resorting  to  the  doctrine  of 
substitution  for  the  relief  of  the  endorsers  who  may  have  been 
forced  to  pay  the  debt  of  their  principal.  But  be  this  as  it  may, 
yet  there  are  objections  to  the  substitution  claimed,  arising  in  this 
case  out  of  the  act  of  limitations,  which  cannot,  as  I  can  perceive, 
be  surmounted.  The  money,  as  clearly  appears,  was  paid  by  the 
endorsers  to  the  bank,  more  than  five  years  before  the  attempt  at 
substitution,  and  this,  of  itself,  forms  a  good  defence  for  the  sureties 
on  the  sheriff's  bonds.  That  a  substitution  cannot,  under  such  cir- 
cumstances, be  permitted,  is  ruled  in  French  v.  Mehaffy,  8  Wafts 
384.  The  doctrine  of  substitution  being  one  of  mere  equity  and 
benevolence,  will  not  be  enforced  at  the  expense  of  a  legal  right;  a 
surety,  therefore,  as  is  there  held,  whose  claim  against  his  principal, 
for  money  paid  on  a  judgment  against  them,  has  been  defeated  at 
law,  cannot  be  substituted  for  the  plaintiff  in  the  original  judgment. 
On  the  same  principle  he  cannot  be  substituted  where  his  claim  is 
barred  by  the  act  of  limitations.  It  would  be  unjust  to  deprive  the 
sureties  of  a  defence  which  would  be  available  if  the  endorsers  are 
put  to  a  suit  on  the  sheriff's  bond.  There  is  another  objection 
equally  fatal  to  the  claim  of  substitution.  The  doctrine  of  substitu- 
tion only  applies  where  the  principal  has  been  wholly  paid.  It 
cannot  be  permitted  where  he  has  been  in  part  only.  Thus,  in 
Kyser  v.  Kyser,  6  Watts  221,  it  is  ruled,  that  there  can  be  no 
such  thing  as  substitution  to  the  right  of  a  party  who  is  not  wholly 
satisfied.  The  court  cannot  interfere  with  his  security  while  a  part 
of  the  debt  remains  unpaid.  Judge  Kennedy,  who  delivered  the 
opinion,  remarks,  that  until  the  plaintiff'  is  wholly  satisfied  there 
ought  and  can  be  no  interference  with  his  rights,  or  his  securities, 
which  might  even  by  bare  possibility  prejudice  or  embarrass  him 
in  any  way  in  the  residue  of  his  claim.  But  the  rule  is  adopted  not 
only  for  the  benefit  of  the  plaintiff,  but  the  defendant  also  ought 
not  to  be  subjected  to  the  inconvenience  which  must  arise  from  the 
trial  of  several  rights  in  one  action,  and  the  rendition  of  several 
and  distinct  judgments.  We  cannot,  therefore,  believe  that  the 
consent  of  the  plaintiff  can  alter  the  case,  particularly  as  the  en- 
dorsers here  may  bring  suit  on  the  bond. 

We  have  examined  the  second  bill  of  exceptions,  in  which  we 
are  not  sensible  the  court  have  erred.  The  evidence,  has  some 
although  perhaps  not  a  material  bearing  on  the  issues. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Dimlop  against  Dunlop. 

It  is  essential  to  the  validity  of  a  will,  that  it  be  signed  by  the  testator,  or  by 
some  person  in  his  presence,  and  by  his  express  direction,  unless  the  person 
making  the  same  shall  be  prevented  by  the  extremity  of  his  last  sickness;  and  if 
it  be  otherwise  signed,  no  subsequent  ratification  of  it  by  the  testator  will  give 
it  validity. 

WRIT  of  error  to  the  district  court  of  Allegheny  county. 

John  Dunlop  and  others  against  James  Dunlop.  This  was  an 
action  of  ejectment  for  a  lot  of  ground,  which  involved  the  validity 
of  a  paper  purporting  to  be  the  last  will  and  testament  of  James 
Dunlop,  Sen.,  deceased.  The  only  question  was,  whether  the 
will  was  legally  executed,  in  pursuance  of  the  provisions  of  the  act 
of  the  8th  April  1S33.  The  defendant  claimed  as  a  devisee  under 
the  will. 

The  undisputed  facts  of  the  case  were  in  substance  as  follows: — 
The  testator  requested  one  of  the  witnesses,  Samuel  Milliken,  to 
draw  his  will  for  him,  and  told  him  how  he  wished  to  dispose  of 
his  property,  in  the  presence  of  another  witness.  Milliken  took  a 
written  memorandum  from  the  mouth  of  the  testator,  of  what  he 
wanted  in  his  will,  and  took  it  away,  and  drew  a  more  formal  tes- 
tamentary instrument,  in  substance  the  same  as  his  rough  draft. 
x. — o 
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The  next  day  he  returned  to  the  house  of  the  testator,  with  two 
witnesses  for  the  purpose  of  having  the  same  executed,  but  found 
the  testator  speechless  and  senseless.  Supposing  that  it  was  abso- 
lutely necessary  that  the  will  should  be  signed,  whether  the  testa- 
tor was  able  or  not,  and  that  he  was  about  to  die,  they  proceeded 
to  hold  him  up  in  his  bed,  while  one  of  the  persons  present  (having 
previously  written  the  testator's  name  to  the  will)  put  a  pen  in  his 
hand  and  directed  it  while  making  a  mark.  The  will  was  not  read 
to  the  testator,  because  they  supposed  it  useless,  as  he  could  not 
understand  anything  at  that  time.  But  the  testator  revived  and 
got  better,  and  on  the  following  day  sent  for  Milliken  to  come  and 
read  his  will  to  him;  Milliken  went  accompanied  by  one  of  the 
witnesses  who  had  been  there  the  day  before.  At  the  testator's 
request  the  will  was  opened  (for  it  had  been  sealed  up)  and  read  to 
him  distinctly,  concluding  with  the  formal  attestation  "  signed, 
sealed,  published,  and  declared  by  me,  the  above-named  James 
Dunlop,  to  be  his  last  will  and  testament,"  &c.  The  testator  said, 
"  it  was  just  as  he  wanted  it."  This  was  proved  by  two  witnesses, 
who  fully  concurred  in  all  their  statements. 

The  court  below  instructed  the  jury,  "  that  if  they  believed  from 
the  evidence  that  the  testator  knew  his  name  had  been  put  to  the 
will,  and  by  his  declaration  intended  to  ratify  and  confirm  that  act, 
it  may  be  considered  as  his  act,  and  will  bring  the  case  within  the 
statute." 

Upon  a  motion  for  a  new  trial,  the  court  below,  (Grier,  presi- 
dent) expressed  great  doubt  about  the  correctness  of  his  opinion  as 
delivered  to  the  jury;  but  refused  the  motion,  and  recommended 
that  his  opinion  should  be  reviewed  by  this  court. 

MCandless,  for  plaintiff  in  error,  cited  1  Doug.  241;  Skin. 
227;  3  Lev.  1;  1  Maule  4*  Sel.  295;  2  Shoivers  297;  2  Vez.  458;  5 
Whart.  386. 

Shaler,  for  defendant  in  error,  cited  1  Roberts  on  Wills  93,  sect. 
11:2  Bos.  Sf  Pul.  217;  3  Pr.  Wms.  254;  1  Vez.  Jun.  11;  1  Vez.  <$• 
Beames  362;  8  Vez.  504;  19  Com.  Laiv  Rep.  91. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  framers  of  the  statute  intended,  not  only  to 
require  every  will  to  be  signed  where  signing  should  be  practica- 
ble, but  to  exclude  entirely  the  doctrine  of  signing  by  construction. 
Warned  of  the  difficulty  of  excluding  interpretation  by  the  judicial 
evasions  of  the  fifth  and  sixth  sections  of  the  British  staiute  of  frauds 
which  had  been  effectively  repealed  by  decision,  they  have  attempted, 
and  I  think  with  success,  to  lay  down  a  rule  so  definite  and  plain, 
as  not  to  be  eluded  without  a  palpable  infraction  of  its  terms.  Yet 
the  obviousness  of  a  rule  is  not  always  enough  to  make  it  respected. 
Mr  Roberts  justly  remarks  in  his  treatise  on  Wills,  (vol.  1,  chap.  1, 
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§  11,)  that  had  the  language  of  the  English  statute  been  under- 
stood in  its  usual  sense,  there  would  have  been  no  contention  about 
its  meaning;  but  that  the  courts,  yielding  to  the  popular  bent  in 
favour  of  the  freedom  of  alienation,  had  broken  through  the  statu- 
tory guards  and,  instead  of  executing  the  mandate  of  the  legislature, 
had  frustrated  it.  Let  us  be  admonished  by  the  disputation  and 
uncertainty  which  ensued,  not  to  follow  their  example.  In  Ellis  v. 
Smith,  1  Vez.  Jun.  11,  in  which  the  acknowledgment  of  a  will  before 
three  witnesses,  was  ruled  to  be  equivalent  to  signing  it  in  their 
presence,  Lord  Hardwicke  and  the  eminent  men  called  by  him  to 
his  assistance,  agreed  with  one  voice,  that  had  not  the  matter  been 
res  indicata,  it  would  have  received  a  different  decision;  and  that, 
by  dispensing  with  some  of  the  solemnities  prescribed  by  that 
statute,  much  had  been  lost.  Decisions  upon  it,  however,  are  not 
enough  to  fasten  upon  us  the  errors  of  a  foreign  interpretation,  of 
to  prevent  us,  at  the  outset,  from  giving  such  a  direction  to  the 
current  of  decision  on  our  own  statuie,  as  will  entirely  consist  with 
the  intention  of  the  legislature.  Were  we  to  insist  on  no  more  than 
signing  at  the  end  of  a  will,  instead  of  the  beginning  of  it,  the  purity 
of  testamentary  acts  would  be  even  less  secure  under  it,  than  under 
the  British  statute  of  frauds  which,  in  addition  to  signing,  exacts 
attestation  and  subscription  by  witnesses  in  the  testator's  presence. 
In  Strieker  v.  Groves,  1  Whart.  395,  our  interpretation  was  in 
accordance  with  the  obvious  meaning  of  the  words;  and  it  is  our 
duty  to  carry  it,  on  the  same  principle,  into  every  subsequent  case. 

In  the  words  of  the  statute,  then,  was  the  paper  before  us  signed 
by  the  decedent,  or  by  any  person  in  his  presence  and  with  his 
express  direction,  or  if  not,  was  he  prevented  from  signing  it  by 
the  extremity  of  his  last  sickness?  The  facts  are  not  contested.  He 
instructed  his  friend  Milliken  to  write  his  will,  but  when  it  was 
brought  to  him  to  be  executed,  he  had  sunk  into  a  deathlike  stupor 
and  temporary  unconsciousness.  His  eyes  were  open,  but  their 
sense  was  shut.  At  least  Milliken  and  the  rest  thought  so,  as  the 
will  was  neither  read  nor  attempted  to  be  explained  to  him.  In 
this  condition,  his  name  was  written  by  Milliken  at  the  bed  side; 
he  was  then  held  erect  while  a  pen  was  put  into  his  hand,  which 
was  guided  by  Milliken,  so  as  to  make  the  usual  cross  in  the  signa- 
ture of  a  marksman;  and  Wells  and  Philpot  subscribed  as  witnesses. 
Milliken  subscribed  a  few  days  afterwards. 

So  far  forth,  there  was  clearly  no  valid  execution.  Had  the 
decedent  died  at  this  time,  the  original  draught  might  have  been 
established  without  the  mockery  of  his  signature,  extorted  when  he 
could  neither  assent  nor  dissent.  But  certainly  no  will  was  then 
signed  by  him,  or  by  any  one  in  his  presence  and  with  his  express 
direction;  for  there  was  no  magic  in  his  touch  to  make  the  signature 
his  act.  The  hand  employed  to  affix  it,  might  as  well  have  belonged 
to  a  lifeless  trunk.  Both  its  power  and  the  intelligence  necessary 
to  rouse  and  direct  it,  were  in  a  state  of  suspension;  the  man  was, 
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in  fact,  a  breathing  corpse.  It  is  not  pretended  that  the  name  was 
affixed  by  his  express  direction,  for  he  was  incapable  of  expressing 
a  wish  or  desire,  had  he  entertained  any;  and,  in  this  important 
particular,  the  case  is  in  strong  contrast  with  Stevens  v.  Vanclive, 
4  Wash.  262,  in  which  the  testator's  hand  had  been  guided  at  his 
explicit  request.  Indeed  the  only  ground  on  which  the  signature 
was  attempted  to  be  impugned  in  that  case,  was  an  apparent  want 
of  authority  by  the  statute  of  New  Jersey  on  which  the  question  of 
execution  turned,  for  affixing  the  testator's  name  by  any  hand  except 
his  own;  but  the  execution  was  held  good,  Mr  Justice  Washington 
remarking  that,  in  whatever  aspect  it  might  be  viewed,  the  signa- 
ture must  be  taken  to  be  the  testator's — a  conclusion  entirely  con- 
sistent with  the  common  law  principle,  that  whatever  is  done  in  a 
man's  presence  and  by  his  immediate  command,  though  without  a 
sealed  authority,  is  his  immediate  act.  The  guiding  of  the  hand, 
in  such  a  case,  is  no  more  a  part  of  the  solemnity,  than  would  be 
the  placing  of  the  paper  or  the  holding  of  a  candle.  But  that  case 
differs  from  ours  in  the  all-important  particulars  of  capacity  and 
request;  and  as  it  can  not,  by  reason  of  their  absence,  be  said  that 
true  decedent  signed  at  the  time  his  name  was  written,  it  remains  to 
determine  the  effect  of  his  subsequent  ratification  of  the  instrument 
when  consciousness  and  speech  had  returned  to  him. 

His  partial  recovery  is  decisive  that  he  was  not  prevented  from 
signing  by  the  extremity  of  his  last  sickness;  for  he  certainly  re- 
gained the  power,  whatever  may  be  said  of  his  volition,  to  fulfil  the 
requisition  of  the  statute  by  signing  himself,  or  procuring  another 
to  sign  for  him.  Yet  he  did  neither.  The  will  being  called  for  and 
read  to  him,  he  merely  said  it  was  just  as  he  wanted  it;  and  the 
question  of  execution  consequently  rests  on  the  antecedent  transac- 
tion strengthened,  as  far  as  it  may  be,  by  subsequent  ratification  of 
it.  I  assume,  as  a  thing  demonstrated,  that  the  paper,  when  it  was 
read  to  him,  had  not  been  signed  by  him  or  any  one  in  his  presence, 
and  by  his  direction  within  the  purview  of  the  statute;  for  though 
corporeally  present,  he  had  been  mentally  absent,  and  the  case 
stands  no  better  for  the  defendant,  in  that  respect,  than  if  the  paper 
had  been  brought  to  him  without  the  semblance  of  a  signature. 
But  suppose  a  will  to  be  brought  to  a  man  with  his  name  put  to  it 
by  another  hand — would  his  adoption  of  it  be  a  compliance  with 
the  statute?  Certainly  not,  whatever  may  be  the  effect  of  ratifica- 
tion by  the  common  law;  for  the  signing  must  be  done,  not  only  by 
his  direction;  but  in  his  presence,  and  consequently  at  the  time  of  its 
adoption.  To  what  time  is  it  referable  by  the  statute?  Necessa- 
rily to  the  time  of  ratification  when  it  can,  for  the  first  time,  be 
said,  by  the  most  favourable  construction,  to  be  the  decedent's  act. 
But  at  that  time,  the  name  was  not  affixed  either  in  his  presence  or 
in  his  absence:  it  had  been  written  before,  when  it  contributed  no 
more  to  the  act  of  execution,  than  if  it  had  not  been  written  at  all. 
Here  then  was  one  cardinal  direction  of  the  statute  disregarded. 
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Again — it  was  not  written  by  his  direction,  for  it  was  written  before 
he  had  power  to  direct.  But  it  is  said,  that  as  every  ratification  is 
equivalent  to  a  precedent  authority,  the  antecedent  signing  became, 
by  adoption,  his  immediate  act.  Such  a  position  would  not  be 
assumed  even  under  the  statute  of  frauds.  "  It  has  been  hinted," 
said  Lord  Hardwicke  in  Ellis  v.  Smith,  already  quoted,  "as  if  this 
determination  would  lead  the  way  to  farther  deviations  from  the 
statute;  and  by  consequence  allow  the  testator's  declaration,  that 
another  signed  for  him  to  be  good:  but  authority  given  by  a  statute 
is  a  collateral  thing,  and  a  thing  that  ought  to  be  proved;  conse- 
quence is  not  to  be  built  on  consequence  in  a  case  of  this  nature. 
I  think  that  where  things  are  expressly  required  by  statute,  courts 
are  not  to  say,  other  things  shall  be  equivalent  to  them."  Was  it 
not  to  exclude  that  very  inference,  which  had  given  so  much  trouble 
under  the  statute  of  frauds,  and  to  declare  that  the  exigencies  of  the 
rule  should  not  be  satisfied  with  equivalents,  that  our  statute  was 
enacted?  It  was  obviously  to  exclude  interpretation  that  the  signa- 
ture was  directed  to  be  placed  at  the  end,  and  if  a  constructive 
signing  was  intended  to  be  precluded  in  that  particular,  it  was 
intended  to  be  precluded  in  every  other.  Besides,  ratification  is  an 
equivalent  for  authority  only  by  implication;  and  the  direction  con- 
templated in  the  statute  is  peremptorily  required  to  be  express. 
Moreover,  the  statute  speaks  not  of  authority,  but  direction,  which 
being  antecedent  to  the  intended  act,  must  be  express  when  it  has 
any  place  at  all,  for  though  the  difference  is  a  slight  one,  it  is  cer- 
tain that  while  every  direction  is  an  authority,  every  authority  is 
not  necessarily  a  direction.  But  ratification,  being  merely  an  act 
of  adoption,  is  not  even  an  authority,  but  only  an  equivalent  for 
one  which,  I  have  said,  answers  not  the  exigence  of  the  statute. 
Can  it  be  supposed  that  the  legislature,  in  laying  down  a  plain  rule 
for  the  unlettered  and  unassisted,  intended  it  for  matters  which 
could  be  brought  within  it  only  by  deduction?  Such  an  interpreta- 
tion would  let  in  the  very  mischief  intended  to  be  excluded.  We 
are  therefore  unable  to  concur  in  the  opinion  of  the  district  court, 
expressed,  as  the  president  frankly  admits,  with  hesitation. 
Judgment  reversed  and  a  venire  de  novo  awarded. 


x.— o1 
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Phillips  against  Gregg. 

The  validity  of  a  marriage  is  to  be  determined  by  the  law  of  the  place  where 
it  was  celebrated:  if  valid  there,  it  is  valid  everywhere. 

Foreign  laws  cannot  be  judicially  noticed,  but  must  be  proved  as  facts;  and  in 
making  such  proof,  the  general  principle  is  applicable,  that  the  best  evidence 
the  nature  of  the  case  admits  of,  must  be  given.  But  this  rule  may  be  relaxed 
or  changed,  as  necessity,  either  physical  or  moral,  may  require,  and  where  a 
rigid  adherence  to  it  may  produce  extreme  inconvenience  or  manifest  injustice. 

If  a  parent  purchase  land  in  the  name  of  his  son,  it  will,  prima  facie,  be  deem- 
ed an  advancement,  so  as  to  rebut  the  presumption  of  a  resulting  trust  for  the 
parent. 

The  amount  of  an  advancement  by  a  parent  to  a  child  must  be  ascertained  by 
the  value  of  the  thing  at  the  time  of  the  gift.  If  a  parent  purchase  land  in  the 
name  of  a  child,  the  amount  of  the  purchase-money  paid,  is  the  amount  of  the  ad- 
vancement, and  not  any  increased  value  which  the  land  may  afterwards  possess. 

The  possession  of  one  tenant-in-common,  is,  prima  facie,  the  possession  of  his 
co-tenant  also,  unless  it  be  attended  with  circumstances  demonstrative  of  an 
•adverse  intent,  such  as  demand  by  his  co-tenant  of  his  share  of  the  rent,  and  a 
refusal  to  pay,  saying  he  claims  the  whole. 

ERROR  to  the  district  court  of  Allegheny  county. 

Oliver  0.  Gregg  and  Christian  Johnson  against  Elias  Phillips  and 
Jacob  Poth.  This  was  an  action  of  ejectment  for  70  acres  of  land 
on  Coal  Hill;  consisting  of  nineteen  coal  lots,  and  another  lot  adjoin- 
ing, of  about  35  acres.  The  land  was  conveyed  by  the  proprietaries 
to  John  Ormsby,  Sen.,  by  deed,  dated  September  7,  1791.  John 
Ormsby,  Sen.  died  intestate,  in  December  1806,  leaving  two  of  his 
five  children,  Oliver  and  Mrs  Sidney  Gregg,  surviving  him.  Mrs. 
Bedford  and  Joseph  had  died,  without  issue,  before  their  father. 
John  Ormsby,  Jun.  had  also  died  in  1795. 

The  plaintiffs  claim  as  the  purchasers  of  the  title  of  Mary  Swa- 
zey,  who  they  allege  is  a  daughter  of  John  Ormsby,  Jun.,  and 
therefore  entitled  to  inherit  the  one-third  of  the  estate  of  her  grand- 
father, as  tenant-in-common  with  Oliver  Ormsby  and  Sidney  Gregg. 
Oliver  Ormsby  died  in  1832,  and  the  landlords  of  defendants  are 
his  children  and  heirs. 

The  defendants  relied  upon  three  grounds  of  defence: 

1.  That  Mary  Swazey  was  not  the  legitimate  daughter  of  John 
Ormsby,  Jun.,  and  this  involved  the  legal  objection  to  the  sufficiency 
of  the  evidence  to  establish  the  validity  of  the  marriage  of  John 
Ormsby,  Jun. 

2.  That  John  Ormsby,  Jun.  had  been  fully  advanced  by  his  father 
in  his  lifetime.     This  ground  of  defence  involved  the  inquiry,  as  of 
what  time  the  value  of  an  advancement  in  land  is  to  be  made,  and 
by  what  rule  it  is  to  be  ascertained. 
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3.  That  the  plaintiffs  were  barred  by  the  act  of  limitations:  and 
this  involved  the  inquiry,  what  acts  of  exclusive  ownership  will 
be  evidence  of  adverse  possession  of  one  tetiant-in-common  against 
his  co-tenant. 

The  evidence  given  upon  the  trial  was  exceedingly  voluminous, 
but  the  points  raised  by  it  will  be  sufficiently  understood  by  the  state- 
ment of  it,  contained  in  the  following  charge  of  the  court  to  the  jury: 

Grier,  President. — The  first  question  for  your  consideration  is, 
whether  Mary  Swazey  (the  wife  of  Gabriel  Svvazey)  was  one  of  the 
heirs  at  law  of  John  Ormsby,  Sen.  It  is  admitted  that  John  Ormsby, 
Sen.  had  five  children,  two  of  whom  (Mrs  Bedford  and  Joseph 
Ormsby)  died  before  their  father,  and  without  issue.  Oliver  Ormsby 
and  his  sister  (Mrs  Sidney  Gregg)  survived  their  father.  John 
Ormsby,  Jun.  (the  other  son)  also  died  before  his  father;  and  the 
plaintiffs  claim,  that  Mary  Swazey  was  the  daughter  and  only  child 
of  John  Ormsby,  Jun.  and  is  therefore  entitled  to  the  one-third  of 
the  estate  of  her  grandfather,  John  Ormsby,  Sen.  That  this  Mary 
Swazey  is  the  daughter  of  John  Ormsby,  by  his  reputed  wife, 
(Lydia,  daughter  of  Nathan  Swazey,)  is  clearly  proved,  and  has  riot 
been  seriously  denied.  But  defendant's  counsel  contend,  that  there 
is  no  evidence,  or  at  least  not  sufficient  evidence,  that  the  marriage 
of  John  Ormsby  with  Lydia  Swazey  was  valid.  And  as  the  learned 
counsel  have  condensed  their  able  argument  on  this  subject  into  a 
number  of  points,  on  which  they  have  prayed  the  opinion  of  the 
court,  it  will  be  best,  perhaps,  to  examine  this  subject,  with  reference 
to  them.  And  we  answer  to  these  points: 

1.  They  contend  that  (as  between  persons  sui juris]  marriage  is 
to  be  decided  as  to  the  law  of  the  place  where  it  is  celebrated.     If 
valid  there,  it  is  everywhere.     It  has  a  legal  ubiquity  of  obligation; 
if  invalid  there,  it  is  equally  invalid  everywhere. 

2.  If  it  be  insisted  that  marriage  has  been  solemnized  according 
to  the  laws  of  the  country  where  the  marriage  took  place,  it  is  ne- 
cessary to  prove  what  the  law  of  that  country  was. 

3.  The  existence  of  a  foreign  law  or  custom,  is  to  be  proved  (as 
a  matter  of  fact)  by  evidence  to  show  what  the  law  or  custom  is, 
and  the  court  cannot  presume  that  the  law  of  a  foreign  country 
agrees  with  the  law  of  our  own  in  any  particular  point. 

4.  Marriage  is  a  contract  sui  generis,  which  is  regulated  not  by 
private  contract,  but  by  public  laws  of  the  state,  which  are  impera- 
tive on  all  who  are  domiciled  within  its  territory. 

5.  The  onus  of  proof  of  a  foreign  law,  like  the  burden  of  proof  of 
other  facts  resting  upon  the  party  who  claims,  by  virtue  of  a  con- 
tract alleged  to  be  made  in  conformity  to  it,  he  must  prove  it  by  com- 
petent testimony;  if  written,  by  documentary  evidence;  if  unwritten, 
by  the  attestation  of  tribunals,  or  proofs  of  persons  in  a  situation  to 
be  conversant  with  it;  and  in  the  absence  of  such  testimony,  he  must 
be  considered  as  failing  in  his  proof. 

6.  The  marriage  between  John  Ormsby,  Jim.  and  Lydia  Swazey 
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(the  mother  of  the  plaintiff)  is  alleged  by  Mrs.  Sarah  Swazey  to  have 
taken  place  some  time  before  1791.  In  answer  to  the  third  interro- 
gatory, she  says:  "  That  John  Ormsby  married  Lydia  Swazey  about 
forty  years  since;  that  they  were  married  by  Justice  King,  who  was 
duly  authorized  to  do  so  by  the  Spanish  government,  and  who  was 
in  the  habit  at  that  time  of  marrying  a  great  number  of  persons;  that 
she  was  present  at  the  marriage,  and  waited  as  bridesmaid  upon 
Ormsby's  wife;  that  he  lived  with  his  wife  about  three  years  after 
his  marriage,  during  which  time  the  said  Mary  was  born."  The 
courtis  requested  to  charge  the  jury,  that  supposing  these  to  he  the 
facts  of  the  case,  there  is  no  sufficient  proof  before  them  of  the  vali- 
dity of  the  alleged  marriage;  that  at  the  time  of  the  alleged  marriage, 
the  country  of  the  domicilof  the  parties  was  under  the  government 
and  jurisdiction  de  facto  of  the  king  of  Spain;  that  the  validity  of 
such  marriage  must  be  tested  by  Spanish  laws;  that  foreign  laws 
must  be  established  by  professors  of  the  law  of  the  country,  or  that 
the  law  regulating  marriage  must  be  procured  and  shown  to  be  the 
existing  law  of  the  country  at  the  time. 

7.  That  the  declaration  of  the  parties,  common  reputation  of  the 
country,  and  cohabitation,  and  birth  of  the  children  during  cohabi- 
tation, although  circumstances  from  which  a  marriage  may  be  pre- 
sumed, in  absence  of  direct  testimony,  of  the  fact  of  marriage;  yet 
when  the  marriage  ceremonies  of  the  act  are  fully  testified  to,  it  is 
incumbent  on  the  parties  alleging  the  marriage,  to  show  that  it  was 
performed  in  conformity  to  the  law  of  the  domicil;  and  failing  to  do 
that,  the  proof  of  the  legitimacy  of  the  offspring  of  such  cohabitation 
entirely  fails. 

8.  That  taking  all  the  evidence  given  in  this  case  to  be  true,  there 
is  no  fact  or  accumulation  of  facts,  from  which  the  jury  can  infer 
the  validity  of  the  alleged  marriage  between  John  Orrnsby,  Juri.  and 
Lydia  Swazey. 

.  9.  That  if  any  just  inference  can  be  drawn  from  the  facts  of  the 
case,  in  relation  to  the  alleged  marriage,  it  must  be  against  the 
validity. 

10.  That  there  is  no  proof  that  the  marriage  alleged  to  have 
taken  place  between  John  Ormsby,  Jun.  and  Lydia  Swazey,  was  a 
valid  marriage,  according  to  the  law  of  the  domicil. 

In  answer  to  these  points,  the  court  instruct  you — 

That' the  first  five  correctly  state  the  general  principles  of  the 
law  on  this  subject,  although  subject  to  many  exceptions,  not  neces- 
sary to  be  here  enumerated.  Story's  Conflict  of  Laws,  sects.  118, 
119,  120,  &c. 

But  the  court  are  not  prepared  to  concur  in  all  the  inferences,  or 
the  results  which  are  alleged  necessarily  to  follow  in  their  applica- 
tion to  the  present  case,  as  drawn  by  the  learned  counsel,  in  the 
last  five  points. 

It  is  true  that  by  the  evidence  in  this  case,  the  Natchez  country 
(as  it  was  then  called),  in  which  this  marriage  was  contracted,  was 
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at  that  time  under  the  Spanish  government  de  facto,  through  a 
mistake  of  the  true  boundary  line;  and  that,  as  a  general  rule  of 
law,  the  validity  of  the  marriage  must  be  tested  by  the  lex  loci; 
and  that  the  party  alleging  its  validity  should  show  that  it  was 
valid  by  the  customs  and  laws  of  the  country. 

But  to  apply  the  same  rules  and  mode  of  proof  to  every  case  of 
foreign  marriage  which  may  be  found  laid  down  in  the  English  and 
European  courts,  would  be  exceedingly  oppressive  and  unjust.  It 
was  but  a  short  time  that  this  portion  of  the  country  was  under  the 
Spanish  government,  having  changed  more  than  once  from  France 
to  Spain,  and  back  again.  The  laws  and  customs  of  these  distant 
colonies  often  differed  greatly  from  those  of  the  mother  country, 
from  sheer  necessity.  The  governors,  appointed  by  the  king  of 
Spain,  had  general  absolute  political  powers,  both  legislative  and 
executive.  This  colonial  government  has  ceased  to  exist  for  near 
half  a  century.  These  edicts  of  the  governor,  and  the  customs  of 
the  province,  are  not  preserved  in  any  accessible  shape  or  known, 
locality.  It  would  be  useless  to  ransack  the  musty  records  of  San 
Ildefonso  for  the  appointment  and  powers  of  the  governor,  or  seek 
for  records  of  his  temporary  edicts,  or  to  expect  a  modern  Louisiana 
lawyer  to  testify  to  the  fleeting  customs  and  changing  laws  of  a 
government  defunct  a  half  a  century  ago.  It  would  be  as  reasona- 
ble to  expect  record  proof  of  acts  of  parliament  among  the  Winne- 
bago  Indians,  as  to  suppose  that  the  local  customs  and  temporary 
edicts  of  the  early  Mississippi  colonial  governments  should  be  found 
registered  and  enrolled,  or  stereotyped  in  books,  like  the  laws  of  the 
different  European  states,  which  have  undergone  little  change  for 
centuries.  To  exact,  therefore,  in  all  cases,  the  same  unbending 
mode  of  proof,  would  be  hard  and  unjust,  and  would  be  establishing 
a  rule  which  would  bastardize  one-half  the  descendants  of  the  early 
settlers  on  the  Mississippi. 

The  court  cannot,  therefore,  consent  to  charge  you,  as  requested 
by  defendant's  counsel,  that  the  proof  of  the  marriage  of  John 
Ormsby,  Jun.  with  Lydia  Swazey,  is  not  sufficient,  in  law,  to 
establish  that  fact. 

On  the  contrary,  if  they  believe  the  witnesses,  that  it  was  custom- 
ary for  protestants  to  be  married  by  a  justice  of  the  peace,  that  such 
a  regulation  had  been  made  by  the  governor,  (who  was  the  govern- 
ment,) at  the  request  of  the  protestant  immigrants,  and  that  such 
marriages  were  held  valid  by  the  political  power  of  the  state,  it 
matters  little  what  opinion  the  catholic  priests  might  have  of  the 
matter.  It  is  not  probable  that  ecclesiastics  who  hold  marriage  to 
be  a  sacrament,  or  religious  ordinance,  and,  therefore,  wholly 
within  their  control,  would  be  disposed  to  uphold  customs  and  laws 
so  contrary  to  their  prejudices  and  interests,  although  such  mar- 
riages among  protestants  are  sanctioned  by  the  comity  and  laws  of 
almost  every  catholic  government  in  Europe,  and  reprobated  by 
few,  save  the  ignorant  and  fanatical  rabble  of  Mexico. 
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I  am  of  opinion,  therefore,  that  from  the  history  and  circum- 
stances of  the  country,  it  would  be  almost  impossible  to  give  evi- 
dence of  a  higher  nature,  tending  to  show  a  valid  marriage  fifty 
years  ago,  in  the  settlements  on  the  Mississippi,  and  that,  if  the 
jury  believe  the  testimony,  they  may  be  justifiable  in  pronouncing 
the  marriage  valid.  The  very  peculiar  situation  of  this  country  at 
that  time,  (the  territory  being  actually  a  portion  of  the  United  States, 
and  claimed  to  be  under  Spanish  authority  by  mistake  of  the  true 
situation  of  the  boundary  line,)  would  render  it  very  probable  that 
the  government  de  facto  would,  in  the  unsettled  and  uncertain  state 
of  the  country,  while  the  Americans  were  commencing  settlements 
under  claim  of  right,  not  be  disposed  to  refuse  the  comity  usually 
allowed  by  government  to  the  conscientious  scruples  of  persons  of 
different  religious  creeds.  In  such  unsettled  times,  if  it  appears, 
from  the  testimony  of  ancient  witnesses,  (whether  lawyers  or  not,) 
that  marriages  were  made  before  a  magistrate  by  the  license  of  the 
governor  de  facto,  which  were  common,  and  esteemed  and  reputed 
valid  marriages  at  the  time,  it  would  matter  little  what  view  a 
catholic  priest  might  be  disposed  to  take  of  them;  and  yet  I  doubt 
whether  even  by  the  common  law,  the  fruit  of  such  a  marriage 
would  be  treated  as  illegitimate;  but  it  is  unnecessary  to  decide  that 
point  at  present. 

The  credibility  of  these  witnesses  is,  of  course,  for  the  considera- 
tion of  the  jury.  If  this  connection  was  not  intended  or  considered 
by  the  parties  as  a  valid  and  binding  marriage,  but  a  mere  tem- 
porary concubinage,  of  course  the  fruit  of  it  could  not  inherit;  but 
if  it  was  celebrated  as  testified,  and  intended  and  treated  by  the 
parties  for  a  time  as  a  valid  marriage,  during  which  time  Mary  was 
born,  the  mere  fact  that  after  a  separation  had  taken  place,  the  wife 
may  have  married  again,  under  the  advice  of  a  priest,  who  may 
have  acted  as  her  conscience-keeper,  will  not  affect  the  legitimacy 
of  the  child. 

If  you  find  that  this  marriage  was  valid  under  these  instructions, 
and  that  Mary  Svvazey  is  the  legitimate  child  of  John  Ormsby,  Jun., 
you  will,  of  course,  perceive  that  the  plaintiffs  will  be  able  to  re- 
cover according  to  their  claim  in  this  case,  unless  the  defendants 
have  shown  some  good  defence. 

They  have  set  up  two  other  grounds  of  defence: 

1.  That  John  Ormsby,  Jun.  was  advanced  by  his  father  to  his 
full  share  of  his  father's  estate,  and  therefore  had  no  claim  to  any 
further  portion  thereof. 

If  this  be  true  in  fact,  it  would  constitute  a  good  defence  to  the 
plaintiff's  claim.  Is  it  supported  by  the  evidence? 

An  advancement  is  an  irrevocable  gift  by  a  parent  in  his  lifetime 
to  his  child,  on  account  of  such  child's  share  of  his  estate  after  the 
parent's  decease.  Hengst's  Estate,  6  Watts  86. 

What  are  the  facts  in  the  case?  On  the  1st  April  176&,  John 
Ormsby,  Sen.,  entered  three  applications  for  adjoining  tracts  of 
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land,  one  in  his  own  name,  one  in  the  name  of  his  son  John,  and 
one  in  the  name  of  his  son  Oliver.  That  he  intended  these  applica- 
tions for  his  two  children,  (who  were  very  young  at  that  time,)  is 
evident  from  the  fact  that  he  suffered  them  both  to  treat  them  as 
their  own.  He  took  out  no  patents  for  them,  himself,  but  left  his 
sons  to  complete  the  titles  on  their  respective  tracts,  by  taking  out 
patents  when  they  came  of  age,  which  would  show  pretty  clearly 
that  he  did  not  use  his  childrens'  names  for  himself,  but  intended  as 
a  gift  or  advancement  to  each,  of  the  money  paid  for  them,  in  en- 
tering their  respective  applications.  When  Oliver  came  of  age  he 
paid  the  purchase-money  of  his,  and  got  a  patent;  and  John,  when 
he  came  of  age,  being  indebted  to  his  father,  conveyed  his  tract  to 
his  mother,  (by  whom  it  was  afterwards  sold,)  and  the  purchase- 
money  applied  to  the  payment  of  John's  debt  to  his  father,  after  he 
(John)  had  left  this  country. 

Now,  wherein  has  John  been  advanced  more  than  Oliver? — and 
what  right  has  Oliver  to  say  that  John  shall  be  charged  with  the 
advanced  value  of  his  tract,  when  it  was  sold  to  pay  his  debt  to  his 
father,  as  an  advancement;  and  because  Oliver  retained  his  tract, 
he  is  to  be  charged  nothing.  I  question  if  Oliver  ever  thought  of 
such  a  thing,  and  it  was  left  to  the  ingenuity  of  the  counsel  for  his 
heirs  to  make  the  discovery. 

Besides,  if  a  man  having  several  children,  and  being  owner  of 
one  or  more  tracts  of  land,  should  make  a  deed  to  one  of  his  sons 
of  his  proportionate  share  of  his  father's  estate,  it  should  justly  be 
called  an  advancement  to  that  proportion.  But,  if  a  man,  having 
two  sons,  should  give  one  the  one-fourth  in  value  of  his  estate,  and 
by  the  labour  and  improvements  of  that  son,  or  from  any  other 
circumstance,  that  advancement  should  rise  in  value  to  be  equal  to 
the  other  three-fourths  of  the  father's  estate  at  the  time  of  his  death, 
the  value  of  the  advancement  would  be  reckoned  at  the  time  it  was 
advanced,  and  not  at  the  time  of  the  parent's  death.  Oyster  v. 
Oyster,  1  Serg.  fy  Raivle  422. 

Again,  if  a  parent  should  contract  with  A  B  for  a  tract  of  land 
for  one  of  his  sons,  and  pay  the  hand  money,  say  100  dollars,  and 
leave  his  son  to  go  on,  pay  the  balance  of  the  purchase-money,  and 
complete  the  contract,  and  get  his  legal  title,  in  calculating  the 
value  of  the  advancement  to  this  son,  it  would  be  the  money  paid 
by  the  father  when  he  made  the  contract,  and  not  the  whole  value 
of  the  tract  after  it  was  paid  for  and  improved  by  his  son. 

What  did  the  father  do  more,  in  this  case,  for  John?  He  paid 
7  shillings  6  pence  for  the  application  and  the  surveyor's  fees;  5 
dollars,  perhaps,  for  John,  and  left  him  to  complete  his  title.  He 
did  the  same  for  Oliver;  and,  if  this  be  a  correct  view  of  the  facts,  I 
cannot  see  with  what  propriety  the  heirs  of  Oliver  can  set  up  this 
as  a  defence  in  this  case,  more  especially  after  0.  Ormsby  took  pos- 
session of  the  whole  personal  estate  of  his  father,  and  never  rendered 
any  account. 
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2.  But  the  last,  and  main  point,  relied  on  as  matter  of  defence  in 
this  case,  is  the  statute  of  limitations. 

In  order  to  gain  a  title  by  the  statute  of  limitations,  there  must 
be  a  continuous,  notorious,  and  adverse  possession  for  twenty-one 
years.  That  Oliver  Ormsby  and  his  heirs  have  had  the  possession 
of  this  property  for  upwards  of  thirty  years,  is  not  denied;  and  the 
only  question  is,  whether  this  was  an  adverse  possession,  claiming 
it  as  his  own,  in  exclusion  of  his  co-tenants.  This  is  a  question  of 
fact  for  you  to  decide  on  the  principles  of  law  which  shall  be  laid 
down  to  you  by  the  court. 

"The  possession  of  one  tenant-in-cornmon,  is  prima facie  the 
possession  of  his  companion  also,  and  it  therefore  follows,  that  the 
possession  of  the  one  can  never  be  considered  as  adverse  to  the 
title  of  the  other,  unless  it  be  attended  with  circumstances  demon- 
strative of  an  adverse  intent,  such  as  demand,  by  the  co-tenant,  of 
his  share  of  the  rent  and  refusing  to  pay,  saying  he  claims  the 
whole;  or  when  one  joint  tenant  bade  the  other  go  out  of  the  house, 
and  he  went  out  accordingly.  On  the  same  principle  it  was  de- 
cided that  although  the  entry  of  one  is,  generally  speaking,  the 
entry  of  both,  yet  if  he  enter  claiming  the  whole  to  himself,  it  will 
be  adverse."  Lodge  v.  Patterson,  3  Watts  76. 

When  one  tenant-in-cornmon  enters  and  takes  the  whole  rents 
and  profits  for  thirty  or  forty  years,  or  even  for  twenty-one  years, 
a  jury  may  presume  an  ouster;  and  there  might  be  cases  when  a 
jury  ought  to  presume  an  ouster — as,  when  one  tenant  takes  ex- 
clusive possession  of  the  whole  property,  and  the  other  stands  by 
and  sees  him  do  it,  makes  no  demand,  especially  if  he  be  needy, 
and  no  reason  can  be  assigned  why,  if  he  had  any  claim,  he  should 
not  pursue  it  immediately;  and  there  might  be  cases  when  one 
tenant-in-common  might  receive  and  appropriate  all  the  rents  for 
more  than  twenty  or  over  thirty  years,  and  yet  a  jury  would  not 
presume  an  ouster — as,  when  the  children  of  a  family  are  settled 
(as  is  so  often  the  case  in  this  country)  over  the  face  of  the  earth, 
and  some  of  them  are  resident  a  thousand  miles  off,  have  no  know- 
ledge of  the  death  of  their  ancestors,  or  have  been  purposely  kept 
in  ignorance  of  the  rights  by  the  son  who  takes  possession ;  or 
when  the  party  who  takes  possession,  keeps  an  account  of  the  rents 
received  and  expenses  laid  out,  showing  an  intent  to  settle  with  the 
heirs  when  they  shall  appear,  and  many  other  like  circumstances 
which  may  be  easily  imagined. 

Let  us  endeavour  to  apply  these  principles  to  the  cirumstances 
connected  with  this  case. 

A-t  the  death  of  John  Ormsby,  Sen.,  in  December  1S06,  Mrs 
Gregg,  one  of  the  heirs,  is  married,  and  living  with  her  husband — 
(it  is  not  in  evidence  when  her  husband  died) — Mary,  the  grand- 
daughter, is  a  minor  resident  in  Mississippi;  Oliver  Ormsby,  the 
other  heir,  is  resident  in  Pittsburgh,  a  man  of  business,  living  near 
the  premises,  and  having  land  of  his  own  adjoining,  he  takes  out 
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letters  of  administration  on  his  father's  estate.  Now  it  is  a  very 
common  custom  in  this  country  for  the  executor  or  administrator 
to  take  possession  of  the  land,  as  well  as  the  goods  of  the  deceased, 
especially  if  the  other  heirs  are  at  a  distance  and  settled  in  the 
world;  and  much  more  especially  if  the  estate  of  the  deceased 
should  happen  to  be  encumbered  with  debts;  as  it  is  better  for  all 
concerned  that  the  rents  should  be  applied  to  the  payment  of  the 
debts,  than  that  any  portion  of  the  estate  should  be  sold;  it  not  un- 
frequently  happens  that  by  general  consent  of  the  heirs,  the  rents 
are  received  by  the  administrator,  and  so  applied;  and  this  is  so 
frequently  done,  that  in  some  parts  of  the  country  it  is  a  prevalent 
notion  that  the  administrator  has  a  right  so  to  do;  accordingly,  we 
find  that  Oliver  Ormsby  takes  possession  of  all  his  father's  property 
and  leases  it  out,  and  reserves  the  rents;  and  as  his  sister  was  liv- 
ing in  the  neighbourhood,  (whose  right  to  a  share  of  the  rents  he 
could  hardly  be  supposed  to  deny,)  and  yet  no  division  is  made  or 
rents  paid  to  her,  it  would  render  it  very  probable  that  the  father's 
estate  was  in  debt,  and  it  was  deemed  proper  that  the  rents  should 
be  appropriated  to  that  purpose.  Now,  as  I  have  stated  to  you, 
when  one  tenant  in  common  enters  into  possession,  it  is  considered 
the  possession  of  all  his  co-tenants,  unless  he  show,  by  some  un- 
equivocal act,  that  he  entered  for  himself  alone,  and  claiming  the 
whole. 

The  presumption  is,  that  every  man  acts  honestly  till  the  contrary 
is  proved,  or  there  be  some  evidence  of  a  contrary  intention.  Now, 
if  Oliver  Ormsby  had  brought  up  some  sham  title  to  the  whole 
estate — had  set  up  a  claim  to  it  all,  as  his  own — if  he  had  even 
fraudulently  confessed  a  judgment  against  his  father's  estate,  and 
had  the  land  sold,  and  thus  got  a  title  to  himself — however  wrong- 
fully— this  would  have  been  clear  evidence  of  intention  to  claim  the 
whole,  in  exclusion  of  his  co-tenants,  and  the  statute  of  limitations 
would  have  made  his  bad  title  a  good  one.  If  he  had  made  a  parti- 
tion with  his  sister,  (Sidney  Gregg,)  either  denying  the  legitimacy  of 
his  niece,  or,  in  ignorance  of  her  existence,  this  would  have  been 
evidence  of  his  holding  adversely  to  her  claim,  and  the  statute  would 
have  run.  Even  if  he  had  returned  the  land  of  his  father's  estate 
to  ihe  assessor  as  his  own,  it  might  be  a  circumstance  from  which  to 
infer  that  he  intended  to  claim  it  as  his  own. 

Have  you  any  evidence  of  any  acts  of  Oliver  Ormsby  tending  to 
show  that  he  entered  adversely  to  the  other  heirs,  or  set  up  any  claim 
to  the  exclusive  ownership  when  he  entered,  or  at  any  time  afler, 
before  the  year  1S20,  when  he  had  the  hind  assessed  in  his  own 
name?  The  plaintiff's  counsel  called  on  defendants  to  produce  the 
books  of  Oliver  Ormsby,  in  order  to  see  if  he  had  not  kept  an  ac- 
count with  the  heirs  of  the  receipts  from  these  lands,  and  expendi- 
tures for  improvements  and  repairs.  They  were  not  produced.  If 
their  contents  would  have  shown  any  thing  to  benefit  defendants,  it 
is  not  probable  they  would  have  withheld  them. 
x. — P 
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The  taking  out  of  this  patent  in  trust  for  the  heirs,  and  the  taxing 
of  these  lands,  as  the  property  of  Ormsby's  heirs,  up  to  1820,  al- 
though they  are  circumstances  that  might  not  be  absolutely  incon- 
sistent with  a  claim  in  Oliver  to  the  exclusive  ownership;  yet,  in  the 
absence  of  evidence  of  any  unequivocal  act  evincing  such  intention, 
they  are  corroborative  of  the  prima  facie  conclusion,  or  inference 
of  the  law,  that  this  entry  of  0.  Ormsby  was  not  adverse,  but  enured 
to  the  benefit  of  his  co-tenants. 

The  petition,  in  the  orphans'  court,  given  in  evidence,  if  it  had 
related  to  this  land,  and  had  been  followed  by  a  division  of  it  be- 
tween 0.  Ormsby  and  his  sister,  would  have  been  conclusive  evi- 
dence either  of  his  ignorance  or  denial  of  his  niece's  claim,  and  of 
an  adverse  possession  from  that  time,  though  if  you  believe  the  tes- 
timony, (as  the  niece  was  a  married  woman  at  that  time,  and  has 
continued  so  ever  since,)  the  statute  would  not  be  a  bar.  The  pe- 
tition shows,  if  not  ignorance  of  his  niece's  existence  or  claim,  yet 
that  he  did  not  feel  certain  enough  of  their  existence  to  acknowledge 
them.  One  witness  swears  that  he  spoke  to  her  concerning  his 
niece,  when  she  was  a  child,  and  it  would  seem  not  impossible,  as 
it  is  evident,  from  the  titles  produced,  that  they  had  some  knowledge 
of  John's  marriage,  and  not  at  all  unlikely,  that,  as  he  communicated 
to  his  brother  his  joy  at  hearing  that  his  wife  had  got  a  divorce 
from  a  catholic  priest,  and  got  married  again;  that  the  history  of  his 
previous  connection  with  her  was  no  secret,  although,  probably,  the 
family  may  have  always  had  some  doubts  as  to  her  legitimacy, 
owing  to  this  letter  of  John's  about  his  wife's  conduct;  for  in  the 
letter  of  0.. Ormsby,  of  March  12,  1825,  to  his  niece,  he  neither 
affirms  nor  denies  her  legitimacy,  seems  evidently  willing  to  admit 
her  claims,  if  he  can  be  satisfied  on  that  point,  and  although  he 
speaks  of  knowing  of  John's  marriage  by  report,  but  denies  that 
John  acknowledged  it,  yet  he  speaks  of  having  seen  letters  of  his 
niece  directed  to  his  father  and  mother.  By  this  letter,  and  that  of 
March  1828,  it  evidently  appears  that  he  was  much  perplexed  what 
to  do  on  the  subject.  He  expresses  no  intention  of  wronging  his 
niece,  or  defying  her  claims,  provided  he  is  satisfied  of  her  legiti- 
macy; but  as,  by  this  time,  the  value  of  this  property  was  beginning 
to  appreciate  very  fast,  he  seems  evidently  disposed  not  to  be  too 
candid  in  letting  her  know  the  extent  of  her  claims.  He  appears, 
also,  by  this  letter,  to  have  requested  his  friend  (Mr  Stockman)  to 
forward  any  vouchers  or  papers  winch  might  tend  to  establish  his 
niece's  rights.  And  this  Mr.  Stockman  swears  that,  after  examin- 
ing into  the  subject,  0.  Ormsby  acknowledged  his  niece's  claims, 
and  hoped  she  could  be  induced  to  take  some  definite  sum  for  her 
release  of  them.  This  may  account,  also,  for  his  want  of  explicit- 
ness  as  to  their  amount  in  his  letter. 

In  reviewing  the  whole  circumstances  of  this  case,  the  question 
must  occur  to  almost  every  one,  why  has  this  estate  remained  so 
long  unsettled?  Oliver  Ormsby  surely  never  intended  to  take  his 


Sept.  1840.]  OF  PENNSYLVANIA.  167 

[Phillips  v.  Gregg.] 

helpless  sister's  share  without  compensation.  Why  not  some  parti- 
tion between  them,  or  settlement  of  the  estate,  if  they  did  not  sup- 
pose there  was  some  distant  claimant  which  might  disturb  it,  whose 
claim,  if  fairly  substantiated,  they  did  not  feel  disposed  to  evade? 

In  fine,  as  I  have  stated,  the  question  of  adverse  possession  is  for 
you.  The  possession  of  one  tenant  in  common  is  prim a  facie  the 
possession  of  the  other;  but  if  you  can  find  any  unequivocal  act  of 
Oliver  Ormsby,  showing  that  he  had  denied  the  title  of  his  niece,  and 
intended  to  hold  adversely  to  her,  before  May  1815,  then  the  statute 
of  limitations  is  a  bar — if  not,  it  cannot  avail  the  defendants. 

Dunlop  and  Shaler,  for  plaintiffs  in  error,  on  the  subject  of  the 
evidence  of  marriage,  cited  Story's  Con.  of  Laws  103;  1  Eng.  Ecc. 
Rep.  365;  3  Phil.  Ev.  58.  On  the  subject  of  advancement,  4  Serg. 
Sf  Rawle  333;  6  Watts  311;  5  Rawle  219;  2  Wms.  Ex'rs  923, 
937;  3  Pr.  Wms.  317;  2  Pr.  Wms.  441;  6  Ves.  721;  8  Ves.  51; 
16  Mass.  Rep.  202;  1  Jltk.  632;  1  Eng.  Cond.  Cha.  Rep.  444;  4 
Wharf.  524;  2  Wash.  928;  Sorin  on  Wills  337,  pi.  3,  sect.  18;  1 
Serg.  Sf  Raivle3l2. 

Metcalfand  Forward,  for  defendant  in  error,  on  the  first  point, 
cited  Story's  Con.  of  Laws  109,  sect.  118,  119,  120;  Recopilacion 
de  leges  de  las  Indias  Lib.  7,  tit.  22,  Law  3.  On  the  second 
point,  1  Serg.  8?  Rawle.  442;  6  Watts  56;  17  Mass.  Rep.  358. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  plaintiffs  claim  title  under  Mary  Swazey,  the 
daughter  of  John  Ormsby,  Jun.,  and  Grace,  daughter  of  John 
Ormsby,  Sen.,  and  the  defendants  under  the  heirs  of  Oliver  Ormsby 
son  of  John  Ormsby,  Sen.,  who  died  seised  of  the  premises.  In 
deducing  title,  it  becomes  material  for  the  plaintiffs  to  prove  that 
Mary  Swazey  was  the  legitimate  daughter  of  John  Ormsby,  Jun., 
and  as  such  entitled  to  one-third  of  her  grandfather's  estate.  On 
this  arises  one  of  the  principal  questions  in  the  cause. 

Mary  Swazey  was  the  daughter  of  John  Ormsby,  Jun.,  by  Lydia, 
who  was  the  daughter  of  Nathan  Swazey.  It  has  been  proved  by 
testimony  which  leaves  the  matter  clear  of  any  doubt,  that  John 
Ormsby,  Jun.,  and  Lydia,  Swazey,  were  married  by  a  justice  of  the 
peace,  and  that  Mary  Swazey  was  the  issue  of  the  marriage.  The 
marriage  was  celebrated  in  duo  form,  within  the  limits  of  the  pre- 
sent state  of  Mississippi,  which  at  that  time  de  facto  was  under 
the  colonial  government  of  Spain,  although  it  has  been  since  ascer- 
tained by  commissioners  appointed  by  this  country  and  Spain,  that 
the  spot  where  the  marriage  took  place  was  within  the  territory 
belonging  to  the  United  States. 

These  facts  are  proved  by  the  father  and  mother  of  Mary 
Swazey,  and  by  other  ancient  witnesses,  who  have  been  examined 
by  the  plaintiffs  and  defendant,  and  by  the  repeated  acknowledg- 


168  SUPREME  COURT  {Pittsburgh 

[Phillips  v.  Gregg.] 

ment  of  John  Ormsby,  Jun.,  in  his  lifetime.  Notwithstanding  this 
mass  of  testimony,  the  defendants  contend  there  is  no  legal  proof 
of  the  legitimacy  of  Mary  Swazey,  and  that  consequently  the  plain- 
tiffs are  not  entitled  to  recover.  The  general  principle  is,  that  be- 
tween persons,  sui  juris,  marriage  is  to  be  decided  by  the  laws  of 
the  place  where  it  is  celebrated.  If  valid  there  it  is  valid  every 
where.  If  invalid  there  it  is  equally  invalid  everywhere.  To 
this  rule,  as  to  almost  every  general  rule,  there  are  well  recognised 
exceptions,  and  among  others  may  be  classed  those  marriages 
celebrated  in  foreign  countries  by  citizens  entitling  themselves, 
undar  certain  circumstances,  to  the  benefit  of  the  laws  of  their 
own  country.  That  a  foreign  marriage,  valid  according  to  the  laws 
of  the  place  where  celebrated,  is  good  everywhere  also,  seems  to 
be  a  rule  of  universal  application,  I  mean  as  recognized  in  England 
and  in  this  country.  But  our  courts  have  not  established,  e  con- 
verso,  that  marriages  of  citizens  not  good  according  to  the  place 
where  celebrated,  are  universally,  and  under  all  possible  circum- 
stances, to  be  disregarded.  The  best  course  unquestionably  is,  to 
be  married  according  to  the  laws  of  the  country  where  the  mar- 
riage takes  place,  for  then  no  question  can  arise.  But  if  this  can- 
not be  done  on  account  of  legal  or  religious  difficulties,  the  law 
does  not  say,  "that  citizens  shall  not  marry  abroad  according  to 
the  forms  and  ceremonies  recognized  as  valid  and  binding  in  their 
own  country.  The  common  law,  under  which  we  live,  considers 
marriage  in  no  other  light  than  a  civil  contract;  such  a  marriage  as 
has  been  celebrated  between  these  parties  would  be  clearly  good. 
Now  supposing  that  the  colonial  laws  of  Spain  viewed  marriage 
as  a  sacrament  to  be  celebrated  only  according  to  the  forms  pre- 
scribed by  the  catholic  church,  (of  which,  by  the  bye  we  have  not 
a  shadow  of  evidence,)  still  it  may  admit  of  a  very  serious  doubt, 
whether,  under  the  very  peculiar  circumstances  of  this  case,  the 
marriage  would  be  held  bad  by  the  courts  of  this  country,  so  as  to 
bastardize  the  issue.  The  marriage  took  place  between  persons 
who  were  subjects  of  Spain  de facto  only,  in  a  country,  the  boun- 
daries of  which  were  unsettled,  and  in  dispute  between  Spain  and 
the  United  States,  both  parties  claiming  it,  and  which  was  subse- 
quently found,  on  accurate  survey,  to  be  in  truth  within  our  limits. 
But  this  is  a  question,  which  we  are  not  bound  to  decide,  as  we 
are  with  the  defendant  in  error  on  other  grounds.  The  only  point 
is,  the  manner  the  colonial  laws  of  Spain,  as  to  the  mode  of  cele- 
brating marriages,  are  required  to  be  proved.  It  is  an  established 
principle  that  foreign  laws  cannot  be  judicially  taken  notice  of;  the 
well  settled  doctrine  being,  that  no  court  takes  judicial  notice  of  the 
laws  of  a  foreign  country;  but  they  must  be  proved  as  facts.  In 
what  manner,  then,  are  they  to  be  proved?  and  this,  it  is  obvious, 
will  vary  according  to  circumstances.  The  general  principle  is, 
that  the  best  testimony  or  proof  shall  be  required  that  the  nature 
of  the  thing  admits  of;  or  in  other  words,  that  no  testimony  shall 
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be  received  which  presupposes  better  testimony  attainable  by  the 
party  who  offers  it.  And  this  rule  applies  as  well  to  the  proof  of 
foreign  laws  as  other  facts.  In  this,  as  in  all  other  cases,  no  tes- 
timony is  required  which  can  be  shown  to  be  unattainable.  Church 
v.  Hulbert,  2  Cranch  237.  Generally  speaking,  authenticated 
copies  of  written  laws,  or  other  public  inslruments  of  foreign 
governments,  must  be  produced.  They  are  required  to  be  verified  by 
the  sanction  of  an  oath,  unless  they  are  verified  by  some  other  high 
authority,  which  the  law  respects  not  less  than  the  oath  of  an  indi- 
vidual. 2  Cranch  238.  The  usual  modes  of  authenticating,  are 
by  an  exemplification  of  a  copy  under  the  great  seal  of  the  state, 
or  by  a  copy  proved  to  be  a  true  copy,  or  by  the  certificate  of  an 
officer  authorised  by  law,  which  certificate  must  itself  be  authen- 
ticated. Foreign  unwritten  laws,  customs  and  usages,  may  be 
proved,  and  must  ordinarily  be  proved  by  parol  evidence.  And 
the  usual  course  is  to  make  such  proof  by  the  testimony  of  com- 
petent witnesses  instructed  in  the  law,  under  oath.  But  although 
these  are  the  usual  modes  of  authentication,  yet  they  may  be  re- 
laxed or  changed  as  necessity,  either  physical  or  moral,  may  re- 
quire, where  there  is  reason  to  believe  they  are  unattainable,  and 
where  a  rigid  adherence  to  them  may  probably  produce  extreme 
inconvenience  or  manifest  injustice.  In  short,  the  peculiar  circum- 
stances of  the  case  must  enter  largely  into  the  consideration  of  the 
question,  of  the  competency  of  the  evidence.  In  the  first  place  it 
is  a  matter  of  no  inconsiderable  weight,  that  the  adoption  of  the 
strict  rule,  in  its  application  to  the  early  settlers  on  the  Mississippi, 
may  jeopard  the  rights,  and  bastardize  the  issue  of  many  of  our 
citizens.  It  must  be  recollected  that  this  marriage  took  place  fifty 
years  ago,  at  a  period  when  the  boundary  line  between  the  United 
States  and  Spain  was  in  dispute  and  unsettled;  and  that  the  place 
where  it  was  celebrated  has  been  since  ascertained  to  have  been 
within  our  limits.  It  must  not  be  forgotten,  that  the  territory  was 
in  a  state  of  transition  from  France  to  Spain,  from  Spain  to  France, 
and  from  France  to  the  United  States,  for  most  of  the  time  under 
a  colonial  or  territorial  government,  nor  is  it  certainly  known 
whether  or  where  the  edicts  of  the  governor  or  superintendants  of 
those  provinces  are  preserved,  whether  they  are  in  the  archives  of 
France  or  of  Spain,  or  whether  they  remain  among  the  local  re- 
cords of  the  present  state  of  Louisiana  or  of  the  state  of  Missis- 
sippi. It  may  be,  and  most  probably  is,  impossible,  to  procure  an 
authenticated  copy  of  the  edict  or  law  by  which  marriage  may 
have  been  regulated  at  that  time  within  the  colonial  government 
of  the  Spanish  monarchy.  Nor  will  such  proof  be  required;  but 
it  is  contended  that  it  might  have  been  proved  by  the  oath  of  wit- 
nesses instructed  in  the  law;  but  whether  the  testimony  of  counsel, 
at  the  present  day,  as  to  the  temporary  edicts  or  fleeting  customs  of 
a  colonial  government  which  was  ever  in  a  state  of  fluctuation,  and 
which  has  long  since  passed  away,  could  be  obtained;  or  if  ob- 
x. — p* 
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tained,  would  be  more  satisfactory  than  the  testimony  which  has 
been  procured,  is  not  very  clear.     At  this  distance  of  time,  better 
testimony  of  the  facts  of  the  marriage  of  obscure  individuals  can- 
not be  expected.    It  is  sufficient  to  satisfy  the  scruples  of  the  most 
fastidious.     Before  the  defendants  can  be  permitted  to  allege  that 
such  proof  should  not  be  laid  before  the  jury,  it  was  incumbent 
on  them,  under  the  peculiar  circumstances  of  the  case,  to  show 
that  there  was  better  in  existence  attainable  by  the  plaintiff': — 
that  a  justice  of  the  peace  was  not  authorized  to  celebrate  marriages 
between  persons  who  professed  the  protestant  faith.     It  is  very 
probable  that  a  regulation,  similar  to  one  of  which  the  witness 
speaks,  was  made  by  the  local  authorities.     For   in  the  docu- 
ments collected  by  order  of  congress,  we  are  informed,  that  the 
superintendant  of  the  province  of  Louisiana  was  authorized  to 
permit  intermarriages  between  new  settlers,  and  Spaniards  of  both 
sexes,  with  a  view  to  the  more  easy  incorporation  with  the  natives. 
In  that  instance  the  laws  of  marriage  were  relaxed,  and  it  is  very 
likely  that  the  conscientious  scruples  of  protestant  settlers  were 
respected  by  the  colonial  government.     The  witnesses  distinctly 
prove  that  it  was  customary  for  protestants  to  be  married  by  a 
justice  of  the  peace,  that  such  a  regulation  had  been  made  by  the 
governor  or  superintendant,  to  whom  the  power  was  intrusted  at 
the  request  of  protestant  emigrants,  and  that  such  marriages  so 
celebrated  were  held  valid   by  the  political  power  of  the  state. 
Although  it  might  be  possible  to  give  higher  evidence  than  this  of 
the  marriage,  yet  it  would  be  unreasonable  to  require  it,  as  to  a 
marriage  celebrated  between  citizens  of  the  country  fifty  years  ago, 
in  the  settlements  on  the  Mississippi.     The  only  plausible  excep- 
tion which  has  been  taken  to  the  evidence  is,  that  the  testimony 
does  not  proceed  from  witnesses  learned  in  law.     But  this  objec- 
tion is  entitled  to  less  weight  as  it  respects  the  ceremony  or  validity 
of  marriages,  in  which  every  citizen  is  so  much  interested,  and 
with  which  in  general  they  are  so  well  acquainted.     In  Roman 
catholic  countries,  and  in  some  protestant  countries,  marriage  is 
treated  as  a  sacrament,  but  in  this  as  a  civil  contract.     It  is  very 
likely  it  is  held  to  be  a  sacrament  in  the  colonial  governments  of 
Spain,  although  it  is  by  no  means  improbable,  that  as  the  witnesses 
state,  in  the  then  Spanish  province  of  Louisiana  there  was  a  relax- 
ation in  the  laws  favourable  to  the  conscientious  scruples  of  per- 
sons of  different  religious  creeds. 

The  plaintiff  in  error  also  alleges,  that  John  Ormsby,  Jun.  was 
advanced  by  his  father  in  his  lifetime  to  the  full  amount  of  his  share 
of  his  father's  estate. 

The  1st  of  April  1769,  John  Ormsby,  Sen.  entered  three  applica- 
tions for  adjoining  tracts  of  land;  one  in  his  own  name,  one  in  the 
name  of  his  son  John,  and  one  in  the  name  of  his  son  Oliver,  as 
whose  heirs  the  defendants  claim  title.  It  is  a  general  rule  in  equity, 
that  when  a  man  buys  land  in  the  name  of  another,  and  pays  the 


Sept.  1840.]  OF  PENNSYLVANIA.  171 

[Phillips  v.  Gregg.] 

consideration-money,  the  land  will  generally  be  held  by  the  grantee 
in  trust  for  the  person  who  so  paid  the  purchase-money.  But  this 
doctrine  must  be  taken  with  some  exceptions,  which  are  not  incon- 
sistent with  the  general  principle.  For  when  a  parent  purchases  in, 
the  name  of  the  son,  the  purchase  will  be  deemed prima  facie  an  ad- 
vancement, so  as  to  rebut  the  presumption  of  a  resulting  trust  for 
the  parents.  The  moral  obligation  of  a  parent  to  provide  for  his 
children,  is  the  foundation  of  the  exception;  or  rather,  of  the  rebutter 
of  the  presumption;  since  it  is  not  only  natural,  but  reasonable,  to 
presume,  that  a  parent  by  purchasing  in  the  name  of  a  child,  means 
a  benefit  to  the  latter,  in  discharge  of  the  moral  obligation,  and  also 
as  a  token  of  parental  affection.  In  addition  to  the  legal  intend- 
ment,  that  the  application  was  designed  as  gifts  to  his  two  son's,  it 
may  also  be  inferred,  that  such  was  his  intention,  from  his  subse- 
quent conduct.  He  suffered  his  sons  to  treat  the  land  as  their  own, 
took  out  no  patents  himself,  but  left  them  to  complete  their  titles  for 
their  respective  tenants,  by  procuring  patents  when  they  arrived  at 
age.  Oliver,  when  became  of  age,  paid  the  purchase-money  for  his 
tract,  and  obtained  a  patent  in  his  own  name,  and  for  his  own  use. 
And  John,  when  he  came  of  age,  being  indebted  to  his  father,  and 
to  others,  conveyed  his  tract  to  his  mother,  (by  whom  it  was  after- 
wards sold,)  and  the  purchase-money  applied  to  the  payment  of  his 
debts.  This  was  after  John  had  left  the  country.  We  are  therefore 
fully  warranted  in  saying,  that  this  was  a  gift  by  the  father  to  the 
son,  of  a  tract  of  land,  at  the  time  of  the  application.  Every  fact  in 
the  cause  leads  us  to  the  same  conclusions.  The  conveyance  from 
John  to  his  mother  was  for  a  nominal  consideration,  and  that  it  was 
with  the  assent  and  approbation  of  the  father,  is  an  inference  which 
fairly  results  from  all  the  circumstances  attending  the  transaction, 
and  with  a  full  understanding  that  it  should  be  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  the  debts  of  John.  For  it  appears, 
that  the  property  conveyed  to  the  mother  was  sold,  and  the  proceeds 
passed  to  the  credit  of  John,  viz:  the  sum  of  600  pounds,  received 
from  Culbertson,  the  purchaser.  It  cannot  be  viewed  in  any  other 
light  than  the  payment  of  a  debt,  out  of  the  proceeds  of  property, 
understood  and  acknowledged  to  be  the  property  of  John.  The 
father  explains  the  transaction  by  an  "N.  B.,n  to  be  a  memorandum 
of  the  different  payments  on  his  son  John's  account.  There  is  no- 
thing which  indicates  that  he  had  made  or  intended  a  gift  to  his  son. 
of  the  sum  of  600  pounds.  It  is  an  account  stated,  as  debtor  and 
creditor,  between  himself  and  son,  in  which  he  charges  him  with 
payments  on  his  account,  and  credits  him  with  money  received  in 
his  character  of  trustee,  or  as  the  recipient  of  the  money  of  the  wife, 
who  was  the  trustee.  When  we  recollect  the  habits  of  John,  his 
indebtedness  to  his  father  and  others,  connected  with  the  subsequent 
conduct  of  the  father  in  crediting  the  amount  received,  we  cannot 
bring  ourselves  to  believe  that  the  conveyance  was  intended  as  a 
gift,  to  thg  mother,  of  the  premises.  We  are  constrained  to  think  it 
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was  designed  for  the  honest  purpose  to  which  it  was  afterwards 
applied.  It  may  have  been  that,  at  the  time  of  the  conveyance, 
John  was  not  indebted  to  his  father  in  the  whole  amount  of  the 
account,  but  there  were  debts  then  owing,  and  for  which  the  father 
became  responsible,  and  afterwards  paid.  If,  then,  this  was  intended 
as  a  gift  by  the  father  to  his  sons,  it  was  an  advancement  to  them,  at 
the  time  of  (he  application,  to  an  amount  equal  to  the  sum,  viz:  seven 
shillings  and  six  pence,  actually  paid  by  the  father.  The  subsequent 
rise  in  the  value  of  the  property,  caused  by  the  improved  condition 
of  the  country,  cannot  be  taken  into  the  account.  The  rule  is  to 
charge  the  child  with  the  value  of  the  thing  at  the  time  of  the  gift, 
and  no  better  rule  can  be  established  to  ascertain  that  value,  than 
the  amount  which  the  parent  has  actually  paid  on  account  of  the 
purchase.  If  a  parent  purchase  land  in  the  name  of  the  son,  and 
pay  only  part  of  the  purchase-money,  it  will  not  be  pretended  that 
the  son  is  bound  to  bring  into  hotch-pot  more  than  the  amount  paid, 
whatever  artificial  or  real  value  the  land  may  have  obtained  at  the 
time  of  the  death  of  the  parent. 

As  to  the  statute  of  limitations.  In  the  charge  of  the  court  to  the 
jury  there  is  no  error,  nor  in  truth  is  there  any  error  assigned;  al- 
though the  counsel,  in  the  argument,  took  exception  to  part  of  the 
charge.  In  those  exceptions  he  has  totally  failed.  The  law  on  this 
point  is  so  well  settled,  that  it  would  be  a  waste  of  time  to  examine 
particularly  all  the  positions  laid  down  by  the  court. 

Judgment  affirmed. 


Magee  against  Magee. 

An  acknowledgment  such  as  will  relieve  a  demand  from  the  operation  of  the 
statute  of  limitations,  must  be  so  precise  and  distinct  in  its  extent  and  form  as  to 
preclude  hesitation  about  the  meaning  of  the  party  making  it. 

ERROR  to  the  district  court  of  Allegheny  county. 

Cornelius  Darrah,  administrator  of  Samuel  Magee  against  Wil- 
liam Pentland,  administrator  of  Christopher  Magee.  This  was  an 
action  of  assumpsit,  in  which  the  defendant  pleaded  "  non  assump- 
sit  infra  sex  annos"  and  the  only  question  which  arose  in  the 
cause,  was  whether  the  acknowledgments  made  by  the  defendant's 
intestate  in  his  life-time,  were  such  as  to  relieve  the  plaintiff's  de- 
mand from  the  operation  of  the  statute  of  limitations.  The  testi- 
mony on  this  point  and  also  the  opinion  of  the  court  below  are 
transcribed  into  the  opinion  of  this  court. 
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Black  and  Piddle,  for  plaintiff  in  error,  cited  1  Wheat.  Seho. 
142;  6  Watts  220;  1  Wheat.  360;  3  Wash.  C.  C.  Rep.  407;  1 
Peters  360. 

Wilkins,  for  defendant  in  error,  cited  3  Pejin.  Rep.  179;  6  Watts 
45,219. 

The  opinion  of  the  court  was  delivered  by 

HOUSTON,  J. — I  premise,  that  after  judicial  decisions  in  England, 
the  statute  of  limitations  on  simple  contracts,  had  become  useless 
or  worse.  These  decisions,  having  been  too  implicitly  followed  in. 
this  country,  the  courts  in  this  state,  began  more  than  thirty  years 
ago,  to  retrace  their  steps.  Perhaps  it  might  have  been  better  at 
once  to  have  gone  back  to  the  original  decisions,  and  the  plain 
meaning  of  the  act  and  said,  it  embraced  all  simple  contracts  more 
than  six  years  old,  but  that  the  debtor  might  nevertheless  create  a 
new  debt  by  an  express  promise  to  pay  a  specific  sum.  A  regard 
for  opinions  and  usage  in  common  affairs,  founded,  on  former  de- 
cisions, however,  induced  those  who  preceded  us  to  proceed  gra- 
dually. 

I  shall  not  trace  the  progress  of  the  decisions  by  citing  every  case, 
but  refer  only  to  a  few  of  the  last. 

It  is  not  sufficient  to  take  a  case  out  of  the  statute,  that  it  should 
be  proved  and  acknowledged  that  a  debt  was  originally  due.  The 
acknowledgment  must  go  to  the  fact  that  it  is  still  due.  Gallagher 
v.  Milligan,  3  Penn.  Rep.  177.  In  Hogan  v.  Bear,  5  Watts  111, 
in  a  verbal  discussion  before  a  justice,  the  defendant  acknowledged 
the  plaintiff's  demand  to  be  still  due,  but  also  asserted  that  another 
person  ought  to  pay  it,  and  ended  in  pleading  the  statute;  it  was 
held  not  to  be  such  an  admission  as  deprived  the  defendant  of  the 
protection  of  the  act.  The  whole  opinion  of  the  chief  justice  in 
that  case  is  referred  to;  it  is  not  easy  to  epitomize  it,  without  lessen- 
ing its  force.  "  To  avoid  the  uncertainty  and  insensible  encroach- 
ments on  the  statute  that  would  ensue,  did  we  attempt  to  shape 
our  course  as  to  this  statute  by  former  decisions,  we  may  require 
the  acknowledgment  of  the  demand  and.  debt  to  be  so  precise  and 
distinct  in  its  extent  and  form  as  to  preclude  hesitation."  Birg- 
haus  v.  Calhoun,  6  Watts  220. 

To  these  I  shall  add  a  case  from  the  supreme  court  of  the  United 
States.  Though  it  is  on  the  statute  of  Kentucky,  yet  that  statute, 
as  ours  is,  is  founded  on  the  British,  and  differs  only  in  making  five 
years  the  period  of  limitation  instead  of  six  years.  The  case  also 
shows  that  the  supreme  court  of  that  state  are  governed  in  their 
decisions  by  the  same  views  which  have  been  adopted  here. 

The  case  of  Bell  et  al.  v.  Morrison  et  al.,  1  Peters  387,  is  the 
one  referred  to.  The  amount  in  dispute  was  large.  The  counsel 
was  most  able — and  it  was  carried  to  the  highest  court;  the  reason- 
ing of  the  court  is  not  easily  answered.  Bell  &  Co.  had  furnished 
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iron  of  various  descriptions  to  a  large  amount  to  the  defendants,  a 
company  for  manufacturing  salt;  at  the  end  of  five  years  a  large 
debt  remained  due.  There  was  proof,  by  witnesses  and  from  their 
own  letters,  of  admissions  that  the  debt  was  unpaid  to  some  amount, 
and  there  was  proof  that  within  a  year  of  the  time  of  commencing  the 
suit,  Morrison  said,  "he  would  settle  the  account  if  he  had  the 
books;"  again, "  I  know  we  are  owing  you  and  I  am  anxious  it  should 
be  settled."  That  at  length  Morrison  said,  "  I  am  growing  old  and 
wish  to  be  done  with  it,  and  proposed  to  give  the  plaintiff  seven 
thousand  dollars  and  close  the  business."  That  no  account  or 
papers  were  produced  or  shown;  both  the  witnesses  understood 
the  conversation  related  to  the  balance  of  an  account  for  iron  and 
castings  furnished.  The  circuit  court  decided,  that  the  proof  did 
not  take  the  case  out  of  the  statute  of  limitations;  this  was  affirmed 
in  the  supreme  court.  The  court  say,  (page  360)  "  parol  evidence 
may  be  offered  of  confessions  (a  species  of  evidence,  as  has  been 
often  observed,  is  hard  to  disprove  and  easy  to  fabricate)  applica- 
ble to  such  remote  times  as  may  have  no  means  to  trace  the  nature, 
extent  or  origin  of  the  claim,  and  thus  open  the  way  to  the  most 
oppressive  charges.  If  we  proceed  one  step  further  and  admit  that 
loose  and  general  expressions,  from  which  a  probable  or  possible 
inference  may  be  deduced  of  the  acknowledgment  of  a  debt,  by  a 
court  or  jury,  that  as  the  language  of  some  cases  has  been,  that  any 
admission  of  an  unsettled  account,  without  any  specification  of  the 
amount  or  balance,  and  however  undeterminate  and  casual,  are 
yet  sufficient  to  take  the  case  out  of  the  statute  of  limitations,  and 
let  in  evidence  tending  to  establish  any  debt  however  large,  or  at 
whatever  distance  of  time,  it  is  easy  to  perceive,  that  the  whole- 
some objects  of  the  statute  may  be  in  a  great  measure  defeated  and 
the  statute  virtually  repealed;"  and  again  in  page  362,  "If  the  ex- 
pression be  vague,  equivocal,  and  indeterminate  leading  to  no  cer- 
tain conclusion,  but  at  best  to  probable  inference,  which  may  affect 
different  minds  in  different  ways,  we  think  they  ought  not  to  go  to 
the  jury  as  evidence  of  a  new  promise  to  revive  the  cause  of  action. 
Any  other  course  would  open  out  the  mischiefs  against  which  the 
statute  was  intended  to  guard  innocent  persons,  and  expose  them 
to  the  danger  of  being  entrapped  in  ceaseless  conversations,  and 
betrayed  by  perjuries." 

The  court  then  admit  that  some  jnst  claims  may  be  lost,  but  say 
that  many  unfounded  recoveries  will  be  prevented.  The  statute  must 
have  the  effect  intended,  and  no  plaintiff  can  lose  except  one  who 
neglects  its  provisions. 

The  court  then  come  to  the  particulars — "and  the  words  of  Mor- 
rison, '  we  know  we  are  owing  you,'  — but  he  had  not  the  books 
and  could  not  settle — and  they  say  (page  366),  "  if  this  evidence 
stood  alone,  it  would  be  too  loose  to  prove  anything.  The  lan- 
guage would  be  equally  true,  whether  the  debt  was  one  dollar  or 
10,000  dollars.  It  is  indispensable  that  the  plaintiff  should  go  fur- 
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ther  and  establish,  by  independent  evidence,  the  amount  of  the 
balance  due  him,  before  there  can  arise  any  promise  to  pay  it  as  a 
subsisting  debt.  The  acknowledgment  of  the  party  then  does  not 
constitute  the  sole  ground  of  the  new  promise;  it  requires  new  in- 
trinsic aid  before  it  can  possess  legal  certainty.  Now  if  this  be  so, 
does  it  not  let  in  the  whole  mischief  intended  to  be  guarded  against 
by  the  statute? — does  it  not  enable  the  party  to  bring  forward  stale 
documents  after  a  lapse  of  time  when  the  proper  evidence  of  the 
real  state  of  the  transaction  cannot  be  produced? — does  it  not  tend 
to  encourage  perjury  by  removing  the  bar  upon  slight  acknowledg- 
ments of  an  indeterminate  nature? — can  an  admission  that  some- 
thing is  due  or  some  balance  owing,  be  justly  construed  into  a  pro- 
mise to  pay  any  debt  or  balance  which  the  party  may  prove  before 
a  jury?" 

It  then  admits  that  an  express  promise  to  pay  an  express  sum,  or  to 
pay,  perhaps,  whatever  may  be  due  on  a  settlement,  may  dispense 
with  the  statute:  and  after  referring  to  some  Kentucky  decisions,  pro- 
ceeds to  consider  the  offer  to  pay  7000  dollars  to  close  the  business: 
and  this  is  disposed  of,  as  an  offer  of  compromise  made  to  end  the 
business,  and  they  apply  the  principle,that  such  an  offer  does  not  bind 
unless  accepted.  I  should  have  doubted  this  part  of  the  case,  and 
the  application  of  this  principle  to  it,  and  so  it  seems  d^d  that  court, 
for  they  give  another  reason.  The  partnership  of  Morrison  &  Co. 
had  been  dissolved  some  years  before  this  offer,  and  though  each  of 
the  partners  had  made  acknowledgments,  Morrison  alone  had  made 
this  offer,  and  whatever  effect  it  might  have  had  if  he  had  been  sole 
defendant,  yet  clearly  it  would  not  bind  those  who  had  been,  but 
were  not  then  his  partners;  and  the  suit  was  against  all. 

I  have  cited  this  case  more  at  large  because  of  the  great  weight 
of  the  court,  then  composed  of  very  distinguished  men — both  on 
account  of  their  learning  and  experience,  and  because  it  comes  to  the 
same  conclusion  as  this  court,  as  expressed  by  the  chief  justice  before 
cited;  it  requires  "the  acknowledgment  of  the  demand  to  be  so 
precise  and  distinct  in  its  extent  and  form  as  to  preclude  hesita- 
tion." 

It  has  been  the  practice  in  this  state,  and  sanctioned  by  this  court, 
to  receive  testimony  of  indebtedness,  at  a  period  long  before  six 
years  prior  to  commencing  a  suit,  and  if  nothing  is  proved  to  take 
the  case  out  of  the  statute,  to  direct  the  jury  to  disregard  the  evi- 
dence given.  In  cases  where  the  defendant  has  pleaded  non  assump- 
sil  infra  sex  annos,  proof  of  indebtedness  prior  to  that  time,  may 
be  merely  misspending  the  time  of  the  court,  or  it  may  be  involving 
the  court  with  the  jury.  As  it  seems  to  be  settled  that  whether 
testimony  will,  if  believed,  exempt  a  case  from  the  operation  of  the 
statute,  it  would  be  in  many  respects  better  and  more  consistent 
with  principle,  to  require  this  proof,  which  is  to  defeat  the  opera- 
tion of  the  statute  in  the  first  instance,  and  if  decided  by  the  court 
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to  be  insufficient,  to  stop  all  further  testimony.  This  case  was 
however  tried  on  the  old  practice. 

The  first  witness  knew  nothing  prior  to  1S27;  he  says,  "  Samuel 
was  a  good  dyer — can  not  say  whether  Samuel  worked  regularly 
or  was  a  steady  hand — he  was  intemperate — can  not  say  ho\v  often 
I  saw  him  at  work — from  six  to  nine  dollars  were  wages  fora  man 
who  worked  steady  all  the  week;  dyeing  is  an  important  part  of  the 
business,  and  he  and  all  the  witnesses  stated,  that  when  begun  it 
must  be  constantly  attended  to,  from  26  to  33  hours. 

The  next  witness  commenced  his  knowledge  in  1829 — "  It  was 
a  rule  with  Samuel  to  keep  sober  during  the  time  of  colouring — a 
hand  always  with*him — sometimes  took  a  frolic  after  colouring — 
never  considered  him  a  habitual  drunkard — has  been  perfectly 
steady  three  months  at  a  time — his  frolic  would  last  a  day  or  a 
week  at  a  time — do  not  remember  of  more  than  a  week."  The 
last  witness  stated,  that  he  acted  as  foreman  in  weighing  out  work; 
was  employed  in  pulling  and  cutting  fur — sometimes  when  drink- 
ing would  work  at  these  things. 

The  next  witness  commenced  in  1826 — same  as  the  former — 
never  neglected  in  colouring — attentive  and  skilful  at  that — coloured 
once  in  10  days  or  once  in  two  weeks — witness  as  a  journeyman 
made  sometimes  eight  and  10  dollars  a  week,  sometimes  more  and 
sometimes  less. 

All  these  and  the  next  witness  stated,  that  Christopher  paid  five 
dollars  a  week  to  Samuel's  family — this  regularly — that  Mrs  Magee 
was  prudent  and  industrious,  and  the  money  always  sent  to  her — 
had  heard  Samuel  complain  that  the  money  was  not  given  to  him — 
that  Christopher  also  laid  in  the  coal  for  Samuel's  family. 

All  the  witnesses  also  proved  that  trimming  the  hats  was  done 
by  Samuel's  wife  and  daughters — trimming  price  one  dollar  per 
dozen.  No  witness  knew  of  any  business  done  by  or  any  support 
of  the  family  except  through  Christopher  Magee. 

The  next  witness  was  C.  L.  Magee,  son  of  Samuel,  and  who  had 
assigned  his  interest  to  the  administrator,  for  his  mother  and  sisters; 
he  became  an  apprentice  in  1822,  and  so  continued  till  1829 — and 
he  says  his  father  worked  for  his  uncle  as  far  back  as  lie  can  remem- 
ber— he  says  the  wages  formerly  were  seven,  eight  or  nine  dollars 
per  week — he  did  not  earn  that  all  the  time — he  was  irregular. 

I  shall  copy  the  rest  of  his  testimony. — "In  the  spring  of  1831, 
Christopher  Magee  and  my  father  were  at  me  to  go  into  partner- 
ship— he  took  an  inventory  of  the  stock,  it  amounted  to  something 
over  2200  dollars.  My  uncle  observed  that  nearly  cancelled  his  debt 
with  my  father.  At  that  time  he  had  concluded  to  go  out  of  busi- 
ness in  a  year;  he  said  the  2200  dollars  would  about  cancel  his  debt 
to  my  father,  but  on  the  partnership  books  the  amount  of  stock  was 
placed  to  my  uncle's  credit — and  the  amount  due  me  as  journey- 
man for  wages  went  to  my  credit — 275  dollars — what  induced  me 
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to  go  into  partnership  was  to  get  this  for  my  father — it  was  the 
inducement  held  out  to  rne,  that  my  uncle  would  go  out  at  the  end 
of  the  year,  and  leave  the  whole  to  me.  In  1836  when  my  father 
was  sick  on  his  deathbed,  my  uncle  and  myselfcame  there  together; 
my  father  then  directed  my  uncle  to  pay  what  was  due  from  him, 
and  also  what  was  due  by  the  firm  to  my  mother;  we  both  stated 
we  would  do  it  without  any  hesitation.  My  father  died  the  10th 
of  June  JS36.  In  the  winter  of  1839,  my  uncle  Christopher  and 
myself  were  about  dissolving:  his  wife  objected  to  his  going  out  of 
business;  he  spoke  of  what  he  owed  my  mother;  1  talked  of 
giving  him  an  endorser  for  what  I  would  fall  in  debt;  he  said  there 
was  no  use  of  getting  an  endorser,  for  this  debt,  which  was  due  my 
mother  from  him  and  from  the  firm,  would  eat  up  all  the  stock  that 
was  in  it.  I  said  he  had  better  go  on  to  settle  up  the  account;  he 
said  he  would,  but  never  did,  and  his  partnership  was  not  dissolved 
till  his  death  dissolved  it,  July  5,  1839.  In  the  winter  of  1839,  the 
whole  amount  of  the  stock  in  the  shop  was  about  4000  dollars — the 
whole  amount  of  the  assets  of  the  firm  was  from  12  to  15,000  dol- 
lars, when  we  took  the  inventory  after  his  death." 

On  cross-examination  he  said,  "  I  offered  Mr  Thompson  as  my 
endorser;  he  got  angry  when  I  spoke  of  an  endorser.  When  I  went 
into  partnership  I  put  in  275  dollars.  Nothing  said  as  to  the 
amount  at  that  time:  my  father  remarked  he  wanted  what  was  due 
to  him  to  go  to  my  mother;  [I  understand  this  to  refer  to  what 
passed  immediately  before  his  father's  death  in  1836.]  The  inven- 
tory had  been  taken  in  the  fall,  and  in  February  1839  the  conver- 
sation took  place  as  to  my  mother.  Not  certain  there  was  4000 
dollars  worth  of  stock;  my  impression  is  it  was  to  that  amount. 
He  knew  the  amount  of  stock;  had  the  inventory;  was  in  ill  health 
in  spring  of  1839 — no  other  person  present  when  this  last  conversa- 
tion took  place.  The  family  got  five  dollars  a  week  regular,  and 
coal.  Know  of  no  other  thing  they  got.  My  grandmother  gave  them 
a  house  and  sometimes  clothing  to  the  girls.  Do  not  know  if  uncle 
gave  them  orders  on  stores  except  once  an  order  in  favor  of  my 
father  for  a  coat.  In  1831  uncle  stated  he  kept  back  the  rest  of 
the  money  from  father  for  the  use  of  the  family;  I  can  recollect  of 
my  father  working  there  from  LSI 9." 

Plaintiff's  counsel  read  statement  of  what  plaintiff  claimed. 

The  court  charged  "  that  it  was  for  the  jury  to  put  a  construction 
on  parol  testimony;  that  an  acknowledgment,  to  be  sufficient  to 
take  a  case  out  of  the  statute,  must  be  an  acknowledgment  that  the 
debt  is  a  subsisting  debt  which  the  defendant  intends  and  promises 
to  pay;  that  a  debt  barred  by  the  statute,  is  a  sufficient  considera- 
tion to  found  a  promise  to  pay;  that  if  the  jury  believe  the  conver- 
sations testified  to  in  1831,  1836,  and  1839,  that  Christopher  Magee 
acted  as  trustee  for  his  brother,  retained  of  his  wages  what  was  not 
needed  for  the  support  of  his  family,  and  admitted  in  1S31,  that 
over  2200  dollars  were  retained  in  his  hands  for  the  use  of  his 
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brother's  family,  in  1836  promised  to  apply  it  for  the  use  of  his 
brother's  widow,  and  in  1839  spoke  of  a  large  sum  as  still  in  his 
hands  due  to  his  brother's  family.  The  court  are  of  opinion,  that 
the  acknowledgments,  if  believed,  are  sufficient  to  take  the  case  out 
of  the  statute. 
.The  error  assigned  is  in  this  opinion. 

It  will  be  readily  admitted  that,  some  years  ago,  this  would  have 
been  considered  as  law.  I  have  already  stated  that  we  had  been 
gradually  approaching  the  true  meaning  and  intention  of  the  statute. 
The  case  cited  from  6  Watts,  would  seem  not  to  have  occurred  to 
the  district  court.  The  danger  there  stated  of  relapsing,  by  insensi- 
ble degrees,  into  a  construction  which  would  destroy  all  useful  effect 
of  the  statute,  was  in  the  hurry  of  a  trial  overlooked;  and  the  con- 
versations in  1831,  1836,  and  1839,  are  considered  as  more  inti- 
mately connected  and  relating  more  directly^  to  the  same  distinct 
matter,  than  the  common  course  of  business  and  understanding  of 
men  will  warrant.  Admitting,  what  is  not  very  clear,  that  the 
conversation  in  1831  was  so  distinct  an  acknowledgment  of  the  de- 
mand, in  its  extent  and  form,  as  to  preclude  hesitation,  what  is  the 
conversation  in  1836?  When  Samuel  was  on  his  death-bed,  ex- 
pected never  to  rise,  he  requests  his  brother  to  pay  what  was  due 
him  to  his  widow;  and  Christopher,  without  hesitation,  says  he 
will.  The  one  side  treat  this  as  a  solemn  engagement  to  a  dying 
man.  The  other  side  say  it  is  all  consistent  with  a  full  conviction 
in  the  mind  of  Christopher  that  he  owed  nothing.  The  counsel  of 
plaintiff  below  gave  a  high  character  of  Christopher — a  highminded, 
honest,  kind-hearted  man.  Waiving  all  this,  would  any  brother,  in 
such  circumstances,  have  told  the  dying  man,  "  you  are  raving — I 
owe  'yon  nothing."  Was  it  an  acknowledgment  precise  as  to  any 
extent  of  demand?  Did  it  admit  20  or  2000  dollars  to  be  due?  If 
all  that  passed  has  been  reduced  to  writing,  would  Samuel's  words 
have  imparted  a  bequest  of  all  that  was  due  to  his  widow?  or  a  re- 
quest to  Christopher  to  acknowledge  a  debt?  Or  if  so,  what  debt 
and  to  what  amount? 

In  1839  the  stock  was  about  4000  dollars.  On  a  talk  of  dissolving 
and  the  nephew  buying  out  the  uncle,  Christopher  says,  the  debt 
due  by  himself  and  by  the  firm  to  the  widow  of  Samuel,  would  eat 
up  all  the  stock.  Did  he  mean  all  his  own  share  of  the  stock,  which 
was  all  he  had  to  sell?  What  was  that  share  in  1839?  One-half 
or  seven-eighths?  How  much  was  due  from  himself,  and  how 
much  from  the  firm? 

Is  it  in  the  reasonable  course  of  business,  that  a  large  debt  from 
a  man  in  good  circumstances  and  full  business,  shall  remain  the 
same  for  five,  nay  for  eight  years,  and  not  be  mentioned?  If  the  de- 
claration that  what  he  and  the  firm  owed,  rendered  it  unnecessary 
for  the  nephew  to  pay  him  any  thing,  amounts  to  an  admission  that 
what  is  alleged  to  have  been  due  in  1831  is  still  due  in  1839,  the 
statute  of  limitations  would  be  in  most  cases  a  dead  letter.  It  is  not 
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so  strong  as  "  we  know  we  are  owing  yon;"  and  an  offer  to  pay  a 
sum.  It  is  not  precise  nor  distinct  as  to  the  amount.  The  fair  im- 
port of  the  charge  is,  and  so  the  jury  would  understand  it,  that  the 
conversations  of  1836  arid  1839  relate  to  the  precise  sum  stated  by 
the  witness  to  have  been  mentioned  in  1831.  We  think  this  an 
inference,  and  not  a  very  distinct  one — and  that  a  distinct  acknow- 
ledgment of  indebtedness  will  not  and  cannot,  without  destroying 
the  usefulness  of  the  statute,  go  back  and  revive  old  accounts  long 
barred  by  the  statute.  Such  conversations  and  acknowledgments 
must  appear  to  have  related  to  such  stale  demand.  The  party  to 
be  barred  must  understand  that  they  are  the  subject-matter  in  hand. 
Admissions  in  terms  so  vague,  that  he  who  makes  them  supposes 
they  relate  to  recent  and  small  matters,  are  not  to  revive  old  ac- 
counts, or  old  settlements,  which  have  not  been  mentioned  for  years, 
and  which  law,  and  the  reason  and  course  of  business  among  men 
will  suppose  were  not  mentioned,  because  they  were  in  some  way 
settled  and  extinguished. 

We  decided  that  an  account,  or  simple  contract-debt,  offered  as  a 
set-off,  is  affected  and  barred  by  the  statute,  as  much  as  if  it  were  sued 
upon  by  a  plaintiff.  If  a  loose  indefinite  acknowledgment,  or  void 
promise  of  a  defendant,  will  take  all  claims  which  can  be  proved  out 
of  the  operation  of  the  statute,  and  there  is  no  corresponding  promise 
by  the  plaintiff  to  admit  defendant's  old  accounts  and  claims,  we  see 
at  a  glance  that  the  most  glaring  injustice  may,  nay,  must  often 
follow. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Campbell  against  M'Donald. 

A  will  contained  the  following  item,  viz:  "  I  bequeath  to  the  children  of  my 
brother,  H.  W.,  in  equal  parts,  the  six  last  instalments  of  the  place  which  I  and 
my  wife  conveyed  to  J.  C.,  as  the  said  instalments  become  due,  which  instal- 
ments amount  to  1500  dollars;  provided  they  are  satisfied  with  this  bequeath- 
ment,  in  lieu  of  what  my  letter  to  them  promised  them,  on  their  arrival  in  this 
county;  and  in  case  they  will  insist  upon  the  fulfilment  of  my  promise  in  said 
letter,  then  this  bequeathment  to  be  void,  and  in  place  thereof,!  bequeath  to  each 
of  them  six  dollars,  hi  addition  to  my  promise  to  them  in  the  said  letter,  provided 
my  brother,  H.  W.,  of  the  county  of  D.,  of  the  parish  of  B.,  &c.,  his  children, 
the  within  mentioned  heirs  in  this  sixth  item,  appear  within  six  years  from  my  de- 
cease, with  sufficient  proof,  such  as  the  court  of  Washington  county,  Pa.,  may 
think  sufficient,  that  they  are  the  within  mentioned  heirs,  which  I  do  require 
them  to  do,  before  they  get  any  part  of  my  estate."  None  of  the  children  of  H. 
W.  were  ever  in  this  state.  The  plaintiffs  (one  of  the  children  and  her  husband) 
executed  within  the  six  years  a  power  of  attorney  to  certain  persons  to  demand 
the  legacy. 

Held,  that  the  appearance  mentioned  in  the  will  was  an  appearance  inproprid 
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persona  within  the  county:  that  this  was  a  condition  precedent,  the  non-per- 
formance of  which  deprived  them  of  the  legacy. 

WRIT  of  error  to  the  common  pleas  of  Washington  county. 

This  was  an  action  of  assumpsit,  brought  by  William  Campbell, 
and  Jane  his  wife,  late  Jane  Walker,  the  plaintiffs  in  error,  against 
Edward  M'Dona'd  and  William  Berry,  executors  of  the  last  will 
and  testament  of  Andrew  Walker,  deceased,  to  recover  a  legacy 
claimed  under  said  will.  A  case  was  staied,  in  the  nature  of  a  special 
verdict,  by  the  counsel  of  the  parties,  for  the  opinion  of  the  court,  on 
which  the  court  rendered  a  judgment  for  the  defendants.  By  the 
case,  as  stated,  it  appears  that  Andrew  Walker,  the  testator,  late  of 
Washington  county,  Pennsylvania,  who  died  in  the  month  of  March 
1834,  in  his  lifetime,  by  his  last  will  and  testament,  bearing  date 
January  3,  1833,  and  duly  proved  after  his  death,  among  other 
things,  bequeathed  as  follows:  "  Item  6.  I  bequeath  to  the  children 
of  my  brother,  Hugh  Walker,  in  equal  parts,  the  last  six  instalmenls 
of  the  place  which  I  and  my  wife  conveyed  to  John  Cook,  as  the 
said  instalments  become  due,  which  instalments  amount  to  1500 
dollars;  provided  they  are  satisfied  with  this  bequeathment  in  lieu 
of  what  my  letter  to  them  promised  them  on  their  arrival  in  this 
county;  and  in  case  they  will  insist  upon  the  fulfilment  of  my  pro- 
mise in  said  letter,  then  this  bequeathment  to  be  void,  and  in  place 
thereof,  I  bequeath  to  each  of  them  six  dollars,  in  addition  to  my 
promise  to  them  in  the  said  letter;  provided  my  brother,  Hugh 
Walker,  of  the  county  of  Down,  of  the  parish  of  Bangor,  townland 
Ballysallach,  in  Ireland,  his  children,  the  within  mentioned  heirs  in 
this  sixth  item,  appear  within  six  years  from  my  decease,  with  suffi- 
cient proof,  such  as  the  court  of  Washington  county,  Pa.,  may  think 
sufficient,  that  they  are  the  within  mentioned  heirs;  which  I  do  re- 
quire them  to  do,  before  they  get  any  part  of  my  estate."  That 
Jane,  the  wife  of  William  Campbell,  the  plaintiff,  is  one  of  the  six 
children  of  the  testator's  brother,  Hugh,  mentioned  in  the  will. 
That  the  plaintiffs,  or  either  of  them,  never  have  appeared  person- 
ally in  the  county  of  Washington,  but  have  executed  a  letter  of  attor- 
ney to  James  Watson  and  David  King,  of  Pittsburg,  authorizing 
them,  or  either  of  them,  to  demand  and  receive  the  legacy,  and 
upon  the  receipt  thereof,  to  execute  a  release  for  the  same.  Under 
this  letter  of  attorney,  demand  of  the  legacy  being  made  by  the 
attorneys  of  the  plaintiffs,  and  payment  thereof  refused  by  the  de- 
fendants, this  suit  was  instituted  afterwards,  within  six  years  after 
the  death  of  the  testator,  with  a  view  to  compel  payment  of  the 
same.  No  one  of  the  six  children  of  Hugh  Walker,  designated  in 
the  will  as  legatees,  has  ever  appeared  personally  in  the  county  of 
Washington,  nor  indeed  within  the  United  States;  but  five  of  them, 
including  the  plaintiffs,  have  by  letter  of  attorney  authorized  James 
Watson  and  David  King,  before  mentioned,  to  demand  and  recover 
their  respective  legacies  claimed,  who  made  demand  thereof,  and 
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upon  payment  being  refused,  commenced  suits  therefor  within  the 
six  years,  and  have  made  full  proof  that  the  claimants  are  the  chil- 
dren of  the  said  Hugh  Walker.  By  the  28th  item  of  the  testator's 
will,  the  following  disposition  is  made  of  the  remainder  or  residue 
of  his  estate.  "  And  further  it  is  my  will,  that  after  the  within  men- 
tioned bequealhtnents,  as  they  are  directed  to  be  paid,  are  paid  out 
of  my  estate,  together  with  just  debts,  and  other  expenses  that  are 
directed  to  be  paid,  expenses  of  executing  my  will  and  costs  of  suits, 
if  any  should  be  against  rny  estate,  the  remainder  to  be  given  by 
my  executors  to  help  poor  and  needy  congregations  of  the  Associate 
Reformed  Church  of  the  West,  and  to  young  men,  low  in  circum- 
stances, that  are  studying  divinity  under  care  of  said  church,  on 
condition  that  the  said  young  men  will  give  their  bonds  to  the  offi- 
cers of  said  young  men's  fund,  that  they  will  refund  said  money  as 
soon  as  they  are  able,  clear  of  interest;  in  either  of  these  cases  I  do 
authorize  my  executors  to  use  their  own  best  judgment." 

The  question  submitted  to  the  court  below  upon  these  facts  was, 
whether  the  plaintiffs  were  entitled  to  recover,  and  if  they  were, 
judgment  to  be  entered  in  their  favour  for  166  dollars  and  6  cents. 

The  court  below  rendered  judgment  for  the  defendants. 

Watson  and  M'Kennon,  for  plaintiffs  in  error,  cited  1  Roper 
on  Leg.  556;  3  Jltk.  364,  36S;  3  Whart.  584. 

Goto,  for  defendants  in  error,  cited  1  Madd.  172;  1  Ves.  fy  Sea. 
248,  259. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — It  is  difficult,  if  not  impossible,  to  raise  a  doubt  as 
to  what  was  the  intention  of  the  testator  in  this  case.  It  is  plain 
that  he  intended  to  make  the  six  children  of  his  brother  Hugh,  the 
objects  of  his  bounty,  only  upon  condition  that  they  should  appear 
in  their  proper  persons,  respectively,  in  the  county  where  he  re- 
sided at  the  time  of  making  his  will,  and  make  proof  of  their  iden- 
tity, within  six  years  after  his  death-;  otherwise,  they  were  not  to 
have  any  part  of  his  estate.  It  is  also  pretty  evident  that  their 
arrival  in  the  county  is  made  a  condition  precedent,  and  hence 
there  can  bo  no  liberality  extended  to  them,  except  it  be  in  the 
construction  of  the  clauses  connected  with  the  gift.  Long  v.  Den- 
nis, 4  Burr.  2055.  And,  accordingly, it  has  been  argued  on  behalf 
of  the  plaintiffs,  as  they  were  required,  by  the  terms  of  the  will,  to 
appear  with  sufficient  proof  of  their  being  the  children  of  the  testa- 
tor's brother  Hugh,  such  as  the  court  of  Washington  county  should 
think  sufficient;  that  this  latter  clause,  referring  the  sufficiency  of  the 
proof  to  the  judgment  of  the  court,  tends  to  show  that  the  testator 
did  not  mean  a  personal  appearance  of  the  plaintiffs  in  the  county, 
but  such  as  would  have  been  admitted  and  received  in  the  court 
for  the  purpose  of  demanding  and  establishing  by  suit  their  claim, 
which  might  well  be  by  attorney.  This  argument  is  certainly  in- 
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genious,  and  not  without  plausibility,  to  say  the  least  of  it;  and, 
seeing  there  is  no  direct  limitation  over  of  the  legacy  in  question,  to 
any  other  person  or  persons,  would,  perhaps,  have  been  entitled  to 
consideration,  were  there  not*  other  clauses  tending  to  repel  it,  and 
indeed  going  to  show  clearly  that  such  was  not  the  intention  of  the 
testator.  There  is  nothing  here  in  the  nature  of  the  condition, 
annexed  to  the  gift  by  the  testator,  that  is  objectionable  on  the  score 
of  policy,  or  as  being  unfavourable  to  the  interest  and  welfare  of 
society,  as  in  cases  of  conditions  imposing  restraints  upon  marriage. 
In  cases  of  this  latter  description,  courts  have  certainly  gone  far  in 
disregarding  the  clearly  expressed  intention  of  the  testator,  for  the 
purpose  of  getting  rid  of  the  restriction;  and,  in  short,  by  a  strained 
construction  of  the  testator's  language,  have  made  legacies  absolute 
that  were  plainly  intended  by  him  to  be  conditional  only.  Wheeler 
v.  Bingham,  3  rftk.  365,  366,  367,  368;  Garrett  v.  Pritty,  2  Fern. 
293,  ca.  284.  It  is  not  to  be  questioned,  however,  that  the  inten- 
tion of  the  testator,  as  disclosed  by  the  words  of  the  will,  all  taken 
together,  ought  to  be  carried  into  effect  by  courts,  unless  found  to 
be  contrary  to  some  rule  of  law.  Ruston  v.  Ruston,  2  Dall.  244; 
2  Yeates  60;  Findlay  v.  Riddle,  3  Sinn.  149;  Lynn  v.  Daines,  1 
Yeates  518;  Turhett  v.  Turbett,  3  Yeates  187.  In  order  to  come 
at  this  intention,  that  it  may  be  carried  into  effect,  the  words  of  the 
will  are  generally  to  be  understood  in  their  usual  and  most  known 
signification;  not  so  much  regarding  the  propriety  of  grammar  as 
their  general  and  popular  sense.  Thus  applying  the  same  rule  to 
discover  the  intention  of  the  testator,  that  is  observed  for  a  like  pur- 
pose, in  the  interpretation  of  statutes,  in  order  that  the  will  of  the 
legislature  may  be  ascertained  and  complied  with.  1  Chitty's 
Black.  Comm.  59,  and  note  per  Chitty;  2  Black.  Comm.  379. 
Now  the  daily  use  of  the  word  "  appear,"  must  satisfy  every  one, 
that  the  only  sense  in  which  it  is  used  by  all  classes  of  people  in 
general,  is  to  appear  in  person,  or  to  exhibit  one's  self  so  as  to  be 
visible,  and  every  dictionary  shows  that  this  is  also  its  grammatical 
sense.  Besides,  this  is  not  all,  for  it  has  been  held  to  be  its  legal 
meaning.  In  Sir  William  Drury's  case,  cited  in  Beawfage's  case, 
10  Co.  100,  101,  where  the  condition  of  a  bail  bond,  taken  by  Sir 
William,  as  sheriff,  under  the  statute  of  23  Hen.  6,  c.  9,  required 
that  one  Moore,  whom  he  had  arrested,  should  "appear  in  person 
at  the  day  contained  in  the  writ,"  whereas  the  words  of  the  statute 
are,  "  shall  appear  at  the  day,  &c.,"  generally,  without  the  words 
"in  person;"  upon  which  it  was  objected,  that  the  bond  was  void 
on  account  of  these  words  being  superadded,  which  were  not  in 
the  statute.  But  "  it  was  resolved,  though  it  was  true  there  was  a 
verbal  difference  from  the  form  prescribed  by  the  statute,  yet  none 
in  substance  and  effect;  for  he  who  is  bailed  ought  to  appear  in 
person,  for  so  much  is  implied  in  this  word  of  the  act  ("appear"); 
and,  therefore,  at  the  common  law,  when  any  tenant  or  defendant 
was  commanded  to  appear  in  any  court,  he  ought,  before  the 
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statute  thereof  made,  in  all  cases  to  have  appeared  in  proper  per- 
son. And  Lord  Coke  accordingly  lays  it  down,  1  List.  128,  a, 
that  "  by  the  common  law,  the  plaintiff  or  defendant,  demandant  or 
tenant,  could  not  appear  by  attorney,  without  the  king's  special 
warrant,  by  writ,  or  letters  patent,  but  ought  to  follow  his  suit  in 
his  own  proper  person."  See  also,  Fitz.  N.  B.  59,  to  the  same 
effect.  It  is  true,  however,  that  a  personal  appearance  of  either 
plaintiff  or  defendant  in  court,  where  a  suit  is  brought  and  pending, 
is  not  now  requisite,  as  that  has  been  long  since  dispensed  with  in 
civil  cases  by  statute.  By  statute,  therefore,  the  word  "  appear'7 
may  be  said  to  have  acquired,  in  such  cases,  a  technical  meaning; 
and  had  the  testator,  in  the  present  case,  shown  that  he  intended  to 
use  it  in  this  sense,  by  connecting  it  with  a  suit  or  suits  to  be  com- 
menced in  court  by  his  brother's  children,  within  the  six  years,  for 
the  legacies  given  to  them  by  his  will,  doubtless  their  appearance 
in  their  proper  persons,  would  not  haye  been  considered  as  being 
required  by  him  in  court,  unless  he  had  expressly  declared  that  it 
should  be  so.  But  then  the  word  does  not  seem  to  have  any  such 
connection  here.  His  language,  after  giving  the  legacies  to  (he  six 
children  of  his  brother  in  Ireland,  is,  "  provided,  &c.,  his  children, 
the  within  mentioned  heirs  in  the  sixth  item,  appear  within  six 
years  from  my  decease,  with  sufficient  proof,  such  as  the  court  of 
Washington  county,  Pennsylvania,  may  think  sufficient,  that  they 
are  the  within  mentioned  heirs;  which  I  do  require  them  to  do, 
before  they  get  any  part  of  my  estate."  It  is  not  said,  to  be  sure, 
in  the  clause  just  recited,  where  they  shall  appear,  but  it  is  plain 
that  he  did  not  mean  that  they  should  appear  in  the  court  of  Wash- 
ington county,  by  attorney,  by  commencing  a  suit  therein  for  the 
recovery  of  the  legacy;  nor  did  he  suppose,  I  apprehend,  that  such 
a  thing  was  or  would  be  necessary  to  enable  them  to  procure  the 
requisite  proof,  and  to  call  upon  the  court  to  judge  of  its  sufficiency. 
It  would  seem  to  be  in  the  county  of  Washington,  where  here- 
sided,  that  he  required  them  to  appear,  and  not  in  the  court  of  that 
county;  because,  immediately  following  the  clause,  bestowing  upon 
them  the  1500  dollars,  he  says,  "provided  they  are  satisfied  with 
this  bequeathment  in  lieu  of  what  rny  letter  to  them  promised  them, 
on  their  arrival  in  this  county."  Thus  showing  that  he  had 
previously  made  a  promise  to  them  of  something,  upon  condition 
that  they  would  corne  from  Ireland  to  Washington  county,  where 
he  resided,  to  be  paid  or  performed  by  him,  as  soon  as  they  should 
arrive;  and  showing  also  that  the  1500  dollars,  the  legacy  in  ques- 
tion, was  intended  to  be  given  upon  the  same  condition  and  in  satis  . 
faction  of  the  previous  promise.  If  he  intended  to  give  them  the 
1500  dollars,  without  their  coming  to  Washington  county  for  it,  he 
must  have  known  that  they  could  have  received  it  without  coming 
after  it;  and,  therefore,  instead  of  saying  "  provided  they  appear," 
&c.,  would  have  said  "  provided  they  claim  or  demand  the  same 
within  six  years,"  &c.,  such  language  would  have  left  no  doubt 
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whatever  in  regard  to  his  meaning;  and  it  is  conceived,  that  if  his 
intention  was  that  they  should  receive  the  money  without  coming 
to  Washington  county,  he  would  have  employed  it  as  being  the 
most  natural  and  ready  that  conld  have  occurred  to  express  his  pur- 
pose. It  has  been  said  that  the  testator  could  not  have  had  the 
same  motive  for  annexing  the  same  conditon  to  the  legacy,  that  he 
did  to  the  promise,  because  he  could  not  expect  to  obtain  any  com- 
fort or  happiness,  by  means  of  the  former,  from  the  society  of  the 
legatees,  who  were,  with  the  exception  of  their  father,  as  it  would 
appear,  his  nearest  relations.  This  would  have  great  weight,  and 
might  be  sufficient  to  turn  the  scale  in  favour  of  the  legatees,  if  the 
language  of  the  testator  were  ambiguous,  but  we  think  it  suscepti- 
ble only  of  one  meaning.  And  although  no  rational  motive  can  be 
discovered  for  the  will  of  the  testator,  yet  if  his  intention  be  ex- 
pressed in  clear  and  unambiguous  terms,  it  must  stand  and  be  re- 
garded as  his  will.  Stat  pro  ratione  voluntas.  The  condition, 
though  arbitrarily  imposed  upon  the  legatee,yet  must  be  strictly  com- 
plied with,  otherwise  he  cannot  claim  the  legacy.  Upon  this  prin- 
ciple, Sir  William  Grant,  in  Burgess  v.  Robinson,  3  Meriv.  7,  where 
the  testator  gave  legacies  to  his  three  nephews,  as  soon  as  they 
should  arrive  in  England,  or  claim  the  same,  provided  they  should 
arrive  or  claim  the  same  within  three  years  after  his  death,  and  if 
they  should  not,  then  part  of  the  legacies  to  go  over,  held  that  the 
condition  was  not  performed  by  one  of  the  legatees  arriving  in 
England  and  making  his  claim  after  the  time  specified,  although 
ignorant  till  then  of  the  will  or  of  the  testator's  death;  and  no  ad- 
vertisement published  or  made  for  legatees.  So  the  plaintiffs  in 
this  case,  having  failed  to  perform  the  condition,  though  seemingly 
a  very  arbitrary  one,  are  not  entitled  to  receive  the  legacy  claimed 
by  them.  It  will,  therefore,  fall  into  the  residuum  of  the  estate,  and 
go  to  the  residuary  legatees. 
Judgment  affirmed. 
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Hart  against  Gregg. 

A  mere  entry  by  one  co-heir  into  the  land  of  the  ancestor,  claiming  it  all  and 
taking  the  rents  and  profits  for  21  years,  is  no  disseisin  of  the  other  heirs;  to  make 
it  such  there  must  be  some  plain,  decisive  and  unequivocal  act  or  conduct  on 
the  part  of  the  heir  so  entering,  amounting  to  an  adverse  and  wrongful  posses- 
sion in  himself,  and  disseisin  of  the  others. 

If  such  coheir  enters  and  keeps  possession,  leases  the  property,  receiving  the 
rents,  and  erects  fences  and  buildings  adapted  to  the  cultivation  and  profit  of  the 
property,  without  denying  possession  to  the  others,  or  turning  them  out,  but  on 
the  contrary  takes  out  a  patent  8  years  after  his  entry,  expressly  in  trust  for 
himself  and  the  other  heirs  of  his  father,  and  the  lands  are  taxed  in  the  name 
of  his  father  for  15  years  afterwards,  such  entry  and  possession,  though  held  for 
more  than  21  years,  are  not  a  disseisin  of  the  other  heirs. 

Even  where  the  record  of  a  deed  is  improperly  admitted  in  evidence,  it  is 
cured  by  the  subsequent  production  of  the  deed  itself. 

THIS  was  a  writ  of  error  to  the  district  court  of  Allegheny  county, 
on  a  judgment  rendered  in  that  court  in  favour  of  the  plaintiffs,  in 
an  ejectment  brought  by  Oliver  0.  Gregg  and  Christian  Johnson, 
plaintiffs  below  and  defendants  in  error  against  Jacob  Hart,  the 
defendant  below,  and  plaintiff  in  error.  It  was  brought  on  the 
20th  November  1S38,  to  recover  the  undivided  third  part  of  a  tract 
of  land  adjoining  the  borough  of  Birmingham,  containing  81  acres. 
This  tract  was  part  of  a  larger  tract  which  had  belonged  to  John 
Ormsby,  deceased,  and  was  called  for  distinction,  the  Triangle. 
The  plaintiffs  claimed  as  alienees  of  Gabriel  Swazey  and  Mary  his 
wife,  who  was  alleged  to  be  the  daughter  of  John  Ormsby,  Jim., 
deceased,  one  of  the  sons  of  John  Ormsby,  Sen  ,  deceased.  The 
defendants  claimed  under  the  heirs  of  Oliver  Ormsby,  deceased, 
another  of  the  sons  of  John  Ormsby,  Sen.,  deceased.  It  was  ad- 
mitted that  John  Ormsby,  Sen.,  died  on  the  9th  December  1805, 
and  his  wife  Jane  died  in  the  year  1791;  that  John  their  eldest 
child  was  born  in  1765,  and  died  in  August  1795;  Oliver,  another 
son,  was  born  in  1767,  and  died  in  1832.  Jane  (afterwards  Mrs 
Bedford)  was  born  in  1769,  and  died  in  the  year  1790,  without 
issue.  Joseph  B.  died  in  1803.  Sidney,  another  daughter,  was 
born  in  1774,  and  was  alive  at  the  time  of  the  trial. 

On  the  trial  in  the  court  below,  the  plaintiffs  gave  in  evidence  a 
patent  to  Oliver  Ormsby,  for  345  acres  and  allowance,  dated  April 
16th  1813,  consideration  money  276  dollars  78  cents,  reciting  that 
said  tract  was  surveyed  in  pursuance  of  application  No.  1,  entered 
April  1st  1769,  by  John  Ormsby,  who  since  died  intestate,  leaving 
issue  the  said  Oliver,  and  several  others  to  survive  him,  to  whom 
the  above  described  tract  of  land  descended,  &c.  The  patent  was 
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to  the  said  Oliver  Ormsby  for  himself,  and  in  trust  for  the  other 
heirs  of  John  Ormsby,  deceased,  a  certain  tract  of  land  called 
Ormsby's  villa,  &c. 

To  prove  the  pedigree  of  Mary  Swazey,  as  the  daughter  of  John 
Ormsby,  Jun.,  and  the  marriage  of  John  Ormsby  and  Lydia  Swazey 
(the  mother  of  Mary)  at  Homochitto,  in  Mississippi,  the  plaintiffs 
read  in  evidence  a  number  of  depositions,  which  it  is  unnecessary 
now  to  detail  the  contents  of,  and  several  letters,  viz.,  January  1st 
1789,  John  Ormsby  Sen.  to  John  Ormsby,  Jun.;  July  1791,  Buffalo, 
John  Ormsby,  Jun  ,  to  Nathan  Swazey;  July  1791.  John  Ormsby, 
Jun.,  to  Lydia  Ormsby;  March  12th  1825,  Oliver  Ormsby  to  Mary 
Swazey;  March  19th  1828,  Oliver  Ormsby  to  Mary  Swazey. 

The  plaintiffs  then  offered  a  copy  of  a  deed  from  Gabriel  Swazey 
and  wife  to  the  plaintiffs,  from  the  records  of  the  recorder  of  deeds 
of  Allegheny  county,  duly  recorded  in  his  office.  The  defendants 
objected,  that  this  was  but  a  copy,  and  that  the  grantees  were  con- 
fessedly in  possession  of  the  original  deed.  The  court  overruled 
the  objection,  and  at  the  defendant's  instance  sealed  a  bill  of  ex- 
ceptions. The  defendants  afterwards  objected  that  the  acknow- 
ledgment was  not  before  any  mayor,  chief  magistrate  or  officer, 
as  required  by  law,  nor  legally  certified.  But  the  court  were  of 
opinion  that  these  objections  were  not  founded  on  fact  or  law,  and 
again  sealed  a  bill  of  exceptions.  It  appeared,  however,  that  the 
original  deed  was  not  then  in  court,  but  after  the  record  was  read, 
it  was  produced  and  handed  to  the  defendant. 

The  plaintiffs  then  gave  in  evidence  the  assessment  books  of  St. 
Clair  township,  from  1800  to  181f)  inclusive,  to  show  the  lands 
formerly  of  John  Ormsby,  Sen.,  which  had  continued  to  be  taxed 
in  the  names  of  his  heirs  generally. 

The  defendant  denied  the  marriage  of  John  Ormsby,  Jun.,  to  the 
mother  of  Mary  Swazey,  under  whose  conveyance  the  plaintiffs 
claimed.  They  further  contended  that  John  Ormsby,  Jun.,  had 
been  advanced  by  his  father.  John  Ormshy,  Sen.;  and  also  insisted 
that  Oliver  Ormsby  having  had  the  exclusive  possession  and  enjoy- 
ment of  the  premises  was  protected  by  the  statute  of  limitations. 

The  defendant  gave  in  evidence  a  deed,  dated  December  1st 
1804,  from  John  Ormsby,  Sen.,  to  Isaac  Gregg  and  Sidney  Gregg, 
(his  daughter,)  for  50  acres,  a  portion  of  the  above  mentioned  tract 
of  345  acres,  and  not  now  in  dispute.  Also  a  deed  dated  July 
23d  1804,  from  John  Ormsby,  Sen.,  to  Oliver  Ormsby,  for  200 
acres  and  allowance,  another  portion  of  the  same  tract  in  conside- 
ration of  4000  dollars.  Also  letters  of  May  20th  1789,  and  August 
9th  1773,  from  John  Ormsby,  Jun.,  to  John  Ormsby,  Sen.  Also  a 
deed,  made  in  1804,  from  John  Orrnsby,  Sen.,  to  Dr.  Nathaniel 
Bedford  (who  married  one  of  his  daughters),  for  75  acres  and 
allowance,  another  part  of  said  tract. 

To  show  the  advancement,  the  defendant  gave  in  evidence  the 
ledger  of  John  Ormsby,  Seni,  under  date,  commencing  January 


Sept  1840.]  OF  PENNSYLVANIA.  187 

[Hart  v.  Gregg.] 

10th  1786,  and  containing  his  account  with  John  Ormsby,  Jun.,  in 
which  he  charged  him  with  various  items  of  cash,  paid  to  and 
for  his  son  John  Ormsby,  Jun.,  amounting  to  600  pounds,  and 
closed  by  giving  him  credit  for  600  pounds,  cash  received  from  Cul- 
bertson.  To  this  was  annexed  a  nota  bene,  that  the  design  of 
keeping  the  above  account  was  a  memorandum  of  the  different 
payments  which  he  had  made  on  his  son  John's  account.  The 
defendant  then  gave  in  evidence  a  deed  dated  October  26th  1786, 
from  John  Ormsby,  Jun.,  to  Jane  Ormsby  (his  mother),  in  conside- 
ration of  5  shillings,  and  for  other  valuable  considerations,  in  fee 
simple,  for  269  acres  and  allowance,  situate  on  the  river  Mononga- 
hela,with  general  warranty:  and  a  deed  dated  June  24th  1793,  from 
John  Ormsby,  Sen.,  and  the  said  Jane  Ormsby  his  wife,  to  Robert 
Culbertson  for  this  tract  reciting  a  re-survey  in  1791,  by  which  the 
tract  contained  324  acres,  in  consideration  of  600  pounds,  with 
general  warranty.  The  defendant  contended  that  the  600  pounds  for 
which  his  father  gave  credit  to  John  Ormsby,  Jun.,  in  his  account, 
was  a  gift  to  him  of  that  money:  and  that  John  must  still  be  con- 
sidered as  advanced  this  600  pounds.  The  plaintiffs,  on  the  con- 
trary, insisted,  that  the  father  had  received  that  amount  from  the 
land  of  John,  which  John  had  conveyed  to  his  mother  as  his 
trustee,  and  that  the  father's  advance  of  the  600  pounds  was  thus 
paid  and  at  an  end. 

The  defendant  further  gave  in  evidence  the  book  of  Oliver 
Ormsby,  containing  a  list  of  his  lands,  made  out  however  as  late 
as  June  1832,  containing,  among  others,  about  250  acres  east  of 
Birmingham. 

The  defendant  also  gave  in  evidence  the  petition  of  Oliver 
Ormsby  to  the  orphans  court,  in  August  1816,  for  a  partition,  which 
was  not  proceeded  in. 

The  plaintiffs  then,  to  shoxv  that  Oliver  Ormsby  did  not  hold  or 
claim  the  land  now  in  dispute  adversely  to  the  other  heirs  of  his 
father,  offered  the  administration  bond  of  Oliver  Ormsby,  in  con- 
nection with  testimony  that  no  administration  accounts  had  ever 
been  filed,  and  that  in  those  times  no  copies  were  kept,  or  memo- 
randa made  of  granting  letters  of  administration  other  than  filing 
the  bond.  The  defendant  objected  that  it  was  irrelevant;  the 
plaintiffs  answered  that  they  offered  this  as  rebutting  evidence  on 
the  subject  of  advancement  and  hotchpot,  and  also  to  account  for 
Oliver  Ormsby's  going  into  possession  and  taking  the  rents,  as  it 
was  a  common  error  throughout  the  whole  country,  that  the  ad- 
ministrator or  executor  had  a  right  to  the  rents  of  the  deceased. 
The  court  overruled  the  objection  and  sealed  a  bill  of  exceptions. 

The  administration  bond  of  Oliver  Ormsby,  as  administrator  of 
his  father's  estate  was  then  read,  and  the  plaintiffs  called  John  M. 
Snowden  as  a  witness  to  prove  his  certificate  of  the  23d  October 
1830,  as  register  of  the  county,  to  be  correct.  It  certified  that  he 
had  made  lawful  search,  and  was  not  able  to  find  any  inventory 
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or  account  of  Oliver  Ormsby.  He  stated  that  in  early  days  no 
minutes  were  made  of  issuing  letters  of  administration,  but  the 
bond  only  was  filed,  till  the  year  1816:  since  that  time  minutes  had 
been  made  of  their  issuing. 

A  patent  dated  March  5th  1SOO,  was  issued  to  Oliver  Ormsby 
for  294  acres,  called  Mount  Oliver,  59  pounds  6  pence,  "  now 
paid."  This  was  surveyed  in  pursuance  of  an  application  in  the 
name  of  Oliver  Orrnsby,  April  1st  1769.  The  plaintiff  contended 
that  Oliver  Ormsby  being  an  infant  when  this  application  was 
made,  his  father  was  the  real  applicant,  and  the  land  was  an  ad- 
vancement to  Oliver.  In  addition,  connected  surveys  of  the  Ormsby 
property,  three  tracts  surveyed  in  the  names  of  John  Ormsby,  Sen., 
John  Ormsby,  Jun.,  and  Oliver  Ormsby,  were  produced. 

There  was  further  shown  a  record  of  an  ejectment  at  November 
term  1838,  for  300  acres  (a  different  tract  from  the  present)  brought 
by  Oliver  Ormsby  Gregg  and  Christian  Johnson  against  Aaron 
Watson.  Another  by  the  same  plaintiffs  against  Elias  Phillips 
and  others  for  coal  hill  lots,  61  to  79  inclusive,  and  35  acres  ad- 
joining. These  lands  had  belonged  to  John  Ormsby,  Sen.,  who 
died  seised,  and  the  plaintiffs  claimed  under  Mary  his  daughter, 
and  the  defendants  as  heirs  of  Oliver  Ormsby. 

A  great  deal  of  parol  evidence  was  given  to  show  the  occupancy 
and  enjoyment  of  the  premises  by  Oliver  Ormsby,  after  the  death 
of  his  father,  by  cutting  wood  upon  it,  renting  it  to  tenants,  and 
receiving  the  rents,  the  placing  of  buildings  upon  it  by  the  tenants, 
their  taking  out  coal,  and  its  being  claimed  ns  his  and  passing  as 
such,  the  material  parts  of  which  are  stated  in  the  charge  of  the 
court. 

Grier,  president,  delivered  the  same  charge  to  the  jury  as  in  the 
case  of  Philips  v.  Gregg,  ante,  158. 

Dunlop  and  Shaler,  for  plaintiff  in  error.  1.  The  court  erred  in 
allowing  the  record  of  the  deed  to  be  read,  when  the  original  deed 
was  required  by  the  defendant.  In  Vickory  v.  Knight,  4  Binn. 
212,  it  is  questioned  by  Brackenridge,  J.,  whether  on  notice  to 
produce  the  originals,  recorded  copies  of  deeds  can  be  given  in 
evidence  in  any  case  until  the  non-production  is  accounted  for. 
But  notice  not  having  been  given  in  that  case,  it  was  thought  by 
him  it  would  be  taking  the  party  by  surprise  to  insist  upon  it. 
This  case  is  referred  to  by  Kennedy,  J.,  in  Kern  v.  Swope,  2 
Watts  79,  who  cites  Lessee  of  Talbot  v.  Simpson,  1  Pet.  C.  C. 
Rep.  188,  where  it  was  held  that  the  registry  is  but  prima  facie 
evidence  that  the  original  had  been  legally  proved. 

2.  On  the  subject  of  advancement  they  referred  to  their  argu- 
ments in  the  former  cases,  relative  to  the  Ormshy  property. 

3.  We  alleged  Oliver  enteredafter  his  father's  death  on  the  triangle 
as  well  as  the  rest  of  the  property.    He  cleared,  changed  the  fences, 
put  up  a  house,  and  claimed  and  held  it  as  his  own  for  more  than 
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21  years.  The  principles  of  the  charge  on  this  head,  and  answers 
of  the  court  are  incorrect,  particularly  the  answer  to  the  plaintiff's 
third  point. 

MCandless  and  Metcalf,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  only  point' in  this  case  which  distinguishes 
it  from  those  already  decided  in  the  other  cases,  arises  upon  the 
statute  of  limitations.  The  defendant  insisted,  that  the  circumstan- 
ces proved  in  the  cause,  were  of  such  a  nature,  as  that  in  point  of 
law,  the  jury  were  bound  to  presume  an  actual  ouster  of  the  plain- 
tiff by  Oliver  Ormsby.  The  court  below  refused  to  give  this  bind- 
ing instruction  to  the  jury,  but  left  it  to  them  to  decide,  as  a  matter 
of  fact  upon  the  evidence;  and  this  leads  to  an  investigation  of  the 
origin  and  grounds  of  the  law  on  this  subject,  and  of  the  principles 
settled  in  respect  to  it. 

Littleton  in  his  tenures,  and  Lord  Coke  in  his  Commentaries  on 
Littleton,  are  perhaps  sufficient  to  show  us  how  the  law  existed  in 
their  days,  and  has  been  handed  down  to  us.  Littleton  in  sect.  396, 
says,  if  a  man  seised  of  land  in  fee,  have  issue  two  sons,  and  die 
seised,  and  the  youngest  son  enter  by  abatement  into  the  land,  and 
hath  issue,  and  dieth  seised,  and  the  land  descend  to  his  heir, 
and  the  issue  enters,  in  this  case,  the  eldest  son  and  heir  may 
enter  by  the  law  upon  the  issue  of  the  younger  son,  notwithstand- 
ing the  descent;  because,  that  when  the  youngest  son  abated  before 
any  entry  by  the  youngest  son,  the  law  intends,  that  he  entered 
claiming  as  heir  to  his  father;  and  for  that  the  eldest  son  claims  by 
the  same  title,  that  is  to  say,  is  heir  to  his  father,  he  and  his  heirs 
may  enter.  But,  (he  says  in  sect.  397,)  the  case  is  different  if  the  eld- 
est son  enter  and  is  seised,  and  after  the  youngest  son  disseiseth  him, 
because  the  youngest  son  cometh  to  the  lands  by  wrongful  disseisin 
done  to  his  eldest  brother,  and  is  like  a  stranger.  In  sect.  398,  he 
puts  the  case  of  coparceners.  In  the  same  manner,  if  a  man  seised 
of  land  has  issue,  two  daughters,  and  dieth,  the  eldest  daughter 
enters  into  the  lands  claiming  all  to  her  and  thereof  solely  taketh 
the  profits,  and  has  issue  and  dies  seised  by  which  her  issue  enter, 
&c.,  yet  the  younger  daughter  or  her  issue,  as  to  the  moiety,  may 
enter  upon  any  issue  of  her  elder  daughter,  for  that  they  claim  by 
one  same  title.  So  in  note  175,  by  Lord  Nottingham  to  Co.  Lit. 
one  coparcener  cannot  be  disseised  without  actual  ouster,  and  claim 
shall  not  alter  the  possession. 

According  then  to  these,  the  highest  authorities  in  the  land,  the 
entry  by  one  coparcener  into  the  whole,  claiming  it  all  and  taking 
the  rents  and  profits  of  the  whole  to  herself,  is  no  disseisin,  or  at 
any  rate  if  it  is  so  at  all,  can  only  be  at  the  election  of  the  disseisee. 
There  must  be  something  more — there  must  be  some  plain,  decisive 
and  unequivocal  act  or  conduct  on  the  part  of  the  coparcener  who 

X. R 
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enters,  amounting  to  an  adverse  and  wrongful  possession  in  herself 
and  disseisin  of  her  companion.  Several  cases  of  this  kind  are  put 
by  Lord  Coke,  and  may  be  infinitely  varied  in  each  particular  case. 
"  Thus,"  he  says,  "  if  both  sisters  had  entered  after  the  death  of 
their  father  and  were  seised,  and  then  the  eldest  disseised  the 
younger  of  her  part,  and  was  thereof  seised  in  fee,  and  hath  issue, 
the  younger  nor  her  heir  cannot  enter.  Co.  Lit.  242.  So  if  one 
coparcener  enter  claiming  the  whole,  make  afeoffment  in  fee,  and 
taketh  back  an  estate  to  her  and  her  heirs,  and  has  issue  and  dies 
seised,  this  descent  takes  away  the  entry,  because  by  the  feoffment 
the  privity  of  the  coparcenary  is  destroyed. 

That  the  same  rule  applies  with  equal  force  to  joint  tenants  and 
tenants  in  common;  viz,  that  the  entry  of  one  shall  generally  be 
taken  as  an  entry  for  his  companion  as  well  as  himself,  is  every 
where  admitted.  Children  taking  by  descent  under  our  laws  as 
statutory  heirs,  though  they  hold  as  tenants  in  common,  yet  are  in 
many  respects  in  the  nature  of  coparceners,  and  they  take,  like 
coparceners,  by  one  and  the  same  title;  and  there  is  a  similar  privity 
of  estate  between  them,  to  destroy  which  a  disseisin  must  be  made 
by  any  one  entering  as  heirs. 

The  modern  cases,  generally  speaking,  have  conformed  to  the 
principles  laid  down  by  Littleton  and  Coke.  In  Reading's  case, 
Salk.  392,  it  is  said,  that  between  tenants  in  common  there  must  be 
an  actual  disseisin,  as  turning  him  out,  hindering  him  to  enter,  &c. 
and  a  bare  perception  of  profits  is  not  enough.  In  Fairclaim  v. 
Shochleton,  5  Burr.  2604,  it  was  decided,  that  a  perception  of 
profits  by  one  tenant  in  common  alone  without  account,  is  no  actual 
ouster — there  must  be  an  actual  disseisin  proved.  It  is  true,  that 
in  Doe  v.  Prosser,  Cowp.  217,  it  is  commonly  stated  to  have  been 
held,  that  uninterrupted  possession  by  one  tenant  in  common  with- 
out account,  and  without  adverse  claim  for  36  years,  was  a  bar  to 
his  companion;  but  there  the  tenant  in  common  held  over  in  her 
own  right,  after  a  partition  for  the  life  of  her  husband,  and 
Lord  Mansfield  puts  the  case  on  the  ground  of  a  holding  over 
after  the  particular  estate  was  ended.  Besides  which,  the  jury 
found  an  actual  ouster  by  presumption  from  the  facts  proved. 
Peaceable  v.  Read,  1  East  568,  was  a  strong  case;  there  a  female 
tenant  in  common  died,  after  having  made  an  appointment  of  her 
share.  The  other  claiming  under  a  later  instrument,  made  when 
she  was  insane,  levied  a  fine  soon  after  her  death,  of  the  whole, 
and  received  all  the  rents  and  profits  for  nearly  five  years  without 
account.  Yet  this  was  held  no  ouster,  and  that  some  act  to  that 
effect  must  be  shown.  Such  an  act  appeared  in  the  case  of  Doe  v. 
Bird,  11  East  219,  where  it  was  decided  that  one  tenant  in  com- 
mon in  possession  claiming  the  whole,  and  denying  possession  to 
the  other,  is  something  beyond  the  mere  receiving  of  rents,  which 
is  equivocal,  and  was  evidence  of  an  ouster.  So  in  Lodge  v.  Pat- 
terson, 3  Watts,  74,  the  one  brother  put  up  the  other's  share  at 
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public  vendne  and  became  the  purchaser  himself,  and  held  and 
occupied  for  21  years  and  more  under  it. 

It  thus  appears  that  if  Oliver  Ormsby  had  desired  to  disseise  his 
brother  and  sister,  or  either  of  them,  and  gain  the  exclusive  and 
adverse  possession  for  himself,  it  was  easy  for  him  to  do  so  by 
various  acts,  of  the  design  and  effect  of  which,  in  point  of  law,  there 
could  have  been  no  mistake.  If  he  has  not  chosen  to  do  so,  we 
would  not  be  obliged  to  impute  to  him,  either  while  living,  or  now 
since  his  decease,  a  tortious  and  unjust  proceeding,  which  he  him- 
self declined  to  adopt.  The  law  rather  considers  him  as  faithful  to 
the  interests  of  those,  so  nearly  related  to  him  by  blood,  and  as  not 
willing  to  destroy  the  privity  of  estate  existing  among  brothers  and 
sisters,  holding  under  a  common  parent,  by  inheritance.  In  the 
inequalities  of  age,  and  separations  of  residence,  which  continually 
occur  among  us,  on  the  descent  of  lands  of  inheritance  to  all  the 
children  equally,  it  must  often  happen,  that  one  is  placed  in  a 
position  in  which  the  care  and  preservation  of  the  common  property 
is  thrown  upon  him,  and  a  duty  imposed,  as  well  by  regard  for 
deceased  parents,  as  by  those  intimate  ties  and  feelings  that  connect 
together  one  family,  and  this  duty  is  often  cheerfully  encountered. 
To  throw  it  off,  to  attempt  to  deprive  those  so  near,  of  their  equal 
share  of  the  inheritance  of  their  parent,  is  not  a  design  which  every 
man  would  deem  just  and  honourable,  or  desire  to  have  imputed 
to  him;  for  however  it  may  have  been  in  the  earlier  ages  of  the 
English  law,  for  reasons  not  now,  perhaps,  well  understood,  yet 
now-a-days,  titles  gained  from  co-heirs  by  disseisin,  are  not  much 
in  accordance  with  our  notions  of  justice  and  morals;  especially 
among  children  of  the  same  family  as  against  each  other.  The 
law,  therefore,  recognizes  one  entering  as  co-heir  or  co-tenant, 
as  bailiff,  trustee,  or  receiver  for  the  others:  equity  allows  him  all 
charges  incurred  in  the  care  and  reasonable  improvement  of  the 
property  for  the  common  benefit,  and  the  statute  of  Anne  gives 
the  others  an  action  of  account  render  against  him,  for  the  share 
of  the  rents  and  profits  which  he  ought  to  pay  over. 

In  looking  at  the  case  before  us,  we  are  at  a  loss  to  discover  any 
act  or  course  of  conduct  on  the  part  of  0.  Ormsby,  amounting  in 
law  to  a  disseisin  of  his  brother  and  sister.  He  never  turned  them 
out,  nor  denied  them  possession.  He  never  created  a  new  title  in 
himself  or  any  other  person  under  whjch  possession  was  held.  He 
never  in  point  of  law,  threw  off  the  relation  of  brother  and  co-heir 
to  assume  the  position  of  a  stranger.  All  he  did  was  to  enter  and 
keep  the  possession,  lease  the  property,  and  receive  the  rents,  erecting 
fences  and  buildings,  adapted  to  its  cultivation  and  profit.  He  does 
not  seem  even  to  have  claimed  it  as  his  own,  though  even  that  alone 
though  accompanied  with  the  receipt  of  the  rents  and  profits,  would 
not,  according  to  many  authorities,  be  an  ouster.  On  the  contrary 
he  took  out  a  patent  in  1813,  expressly  in  trust  for  himself  and  the 
other  heirs  of  his  father — and  the  lands  were  taxed  in  the  name  of 
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the  heirs  until  1820.  So  far  as  we  can  judge  of  his  intentions  by 
the  evidence,  there  is  nothing  to  justify  the  belief  that  he  intended 
to  claim  or  hold  against  his  brother  and  sister:  and  even  if  there 
were,  there  is  no  evidence  of  any  act  or  proceeding  amounting  to  a 
disseisin  of  his  brother  John  Ormsby,  or  his  heir  under  whom  the 
plaintiffs  claim. 

As  to  the  other  points  raised  in  this  case  of  the  advancement  and 
marriage,  I  refer  to  the  opinion  of  the  court  delivered  at  this  term, 
by  Mr  Justice  Rogers,  in  the  other  Ormsby  cases. 

There  is  nothing  in  the  bill  of  exceptions.  The  defect  in  the 
evidence  (if  any  existed)  was  cured  by  the  production  of  the  deed 
itself  immediately  afterwards. 

Judgment  affirmed. 


Gregg  against  Blackmore. 

If  one  of  two  tenants  in  common  enter  into  the  exclusive  possession  of  a  moiety 
of  the  freehold,  and  continue  that  possession  so  long  as  to  acquire  a  right  by  the 
statute  of  limitations,  he  cannot  afterwards  claim  his  original  interest  in  the  resi- 
due as  a  tenant  in  common. 

ERROR  to  the  district  court  of  Allegheny  county. 

This  was  an  action  of  ejectment  by  Sidney  Gregg,  by  her  com- 
mittee, Neville  B.  Craig  against  Thomas  Blackmore  and  others, 
for  the  undivided  half  part  of  35  acres  of  land  in  St  Clair  town- 
ship. 

The  case  was  this:  Jane  Ormsby  (wife  of  John  Ormsby,  Sen.)  died 
seised  of  60  acres  of  land,  on  the  bank  of  the  Monongahela  river, 
now  between  the  bridge  and  the  town  of  Birmingham.  Her  hus- 
band survived  her,  and  died  in  December  1805.  She  left,  also,  four 
children  (or  their  representatives)  surviving  her,  on  whom  this  pro- 
perty descended,  subject  to  their  father's  life  estate  by  the  courtesy. 
Joseph  (one  of  these  heirs)  devised  his  share  to  plaintiff's  son,  who 
soon  afier  died,  so  that  the  family  of  the  plaintiff  became  entitled  to 
one  half  of  the  60  acres. 

Soon  after  the  death  of  the  mother  the  plaintiff  and  her  husband 
entered  into  possession  of  one  end  of  this  tract,  (which  was  then  in 
woods,)  cleared  a  portion  of  it,  and  erected  a  ferry-house,  the  other 
heirs  making  no  objections.  The  father,  two  or  three  years  after- 
wards, made  a  deed  of  gift  to  this  daughter,  first  of  25  acres,  after- 
wards of  8  acres,  making  in  all  33  acres,  or  a  little  more  than  one- 
half  in  quantity  of  the  whole  tract.  Whether  from  the  ignorance 
of  the  conveyancer,  or  the  parties,  it  does  not  appear;  but  it  so  hap- 
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pened,  that  the  father's  deed  purports  to  convey  the  whole  fee,  al- 
though his  interest  in  the  land  was  only  a  life  estate,  the  fee  simple 
being  in  his  children. 

The  plaintiff  having  thus  the  release  of  her  father's  title  to  about 
one-half  of  the  estate,  and  being  entitled  to  the  fee  simple  of  that 
portion  between  herself  and  her  children,  her  husband  continued  to 
keep  exclusive  possession  of  that  end  of  the  tract,  to  clear,  to  im- 
prove, and  build  on  it,  no  objection  being  made  by  the  other  heirs. 
At  the  death  of  the  father,  Oliver  Ormsby  (her  brother)  took  pos- 
session of  the  balance  of  the  tract.  The  plaintiff  continued  to  hold 
the  upper  end  in  severally  for  forty  years,  setting  up  no  claim  to  the 
possession  of  the  lower  part. 

It  was  for  her  interest  in  this  lower  part  that  this  ejectment  was 
brought. 

Grier,  president,  instructed  the  jury  that  the  plaintiff  was  not 
entitled  to  recover,  and  directed  them  to  find  a  verdict  for  the  de- 
fendants. 

Forward  and  M'Candless,  for  plaintiff  in  error. 
Shaler,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  plaintiff,  being  entitled  on  the  part  of  her 
mother  to  the  fourth  part  of  a  tract  of  land  which  had  descended  to 
her  in  common  with  a  brother,  the  daughter  of  a  deceased  brother, 
and  her  own  son  as  devisee  of  another  brother,  entered  with  her 
husband  into  a  part  of  it,  and  shortly  afterwards  received  from  her 
father,  who  was  tenant  by  the  courtesy  of  the  whole,  a  conveyance 
of  a  moiety  of  it  in  fee,  which  was  parted  from  the  rest  by  a  boun- 
dary fence,  to  which  she  and  her  husband  cleared,  cultivated,  and 
had  actual  possession,  while  her  brother  exercised  acts  of  ownership 
over  the  residue,  but  did  not  enclose  it;  or,  having  done  so,  suffered 
the  fences  to  go  down,  and  the  ground  to  lie  waste,  or  a  common. 
Having  acquired  an  indisputable  title  to  a  moiety  by  the  statute  of 
limitations,  she  ungraciously  claims,  by  her  committee,  her  original 
interest  in  the  residue  as  a  tenant  in  common. 

Had  she  and  her  brother  each  owned  a  moiety  instead  of  a  fourth, 
the  parting  of  her  purparty  by  her  husband's  act,  with  the  brother's 
assent,  and  her  subsequent  ratification  of  it  when  discovert,  might 
possibly  have  constituted  a  parol  partition,  executed  in  part,  and 
therefore  binding  the  rights  of  both.  But  her  son  owned  a  fourth, 
while  a  niece  claimed  another  fourth;  and  these  could  not  be  con- 
cluded by  a  transaction,  even  had  it  not  been  during  their  infancy, 
to  which  they  were  not  privy:  consequently,  as  they  were  not  bound 
by  the  partition,  neither  were  the  parties  to  it  bound  by  it.  Still 
was  there  not  such  a  separation  of  the  occupancy  under  reciprocal 
claims  of  exclusive  right  to  the  particular  parts,  as  made  the  posses- 
sion of  them  respectively  adverse? 
x. — a* 
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The  circumstances  of  the  case  are  unusual;  but  they  exhibit  a 
very  distinct  abandonment  of  the  original  joint  possession,  and  an 
assumption  of  separate  possession  of  a  moiety  respectively  by  each, 
with  a  relinquishment  of  pretension  to  any  thing  else;  and  that  such 
abandonment  is  equivalent  to  an  ouster,  which,  as  said  by  Lord 
Mansfield  in  Fishar  v.  Prosser,  Coivp.  218,  may  be  constituted  with- 
out actual  expulsion,  was  ruled  in  Mehaffy  v.  Dobbs,  9  Watts  377, 
and  also  in  Royer  v:  Benlow,  10  Serg.  8?  RawJe  306,  in  which 
Chief  Justice  Tilghman  stated  the  law  to  be,  that  wherever  the  per- 
son who  has  the  right  confesses  himself  to  be  out  of  possession,  the 
act  of  limitations  runs  against  him;  because  there  is  sufficient  evi- 
dence of  his  being  ousted,  though  the  land  be  not  enclosed  by  his 
adversary;  and  that  he  may  admit  himself  to  be  out  of  possession, 
as  well  by  his  conduct  as  by  his  declarations:  for  instance,  by  suf- 
fering one  in  possession  of  a  part  to  pay  the  taxes  for  the  whole. 
This,  indeed,  was  said  in  respect  to  actual  possession  of  a  part  ex- 
tended by  construction  to  the  whole;  and  in  Sorber  v.  Willing,  ante 
141,  it  was  ruled,  that  a  confession  of  ouster  is  not  to  be  implied 
from  payment  of  taxes,  without  such  partial  occupancy;  but  surely 
an  express  confession  of  it,  or,  in  other  words,  of  seisin  or  separate 
possession  by  another  in  his  own  right,  is  sufficient  evidence  of  the 
fact  to  found  a  title  by  the  statute  of  limitations,  even  without  par- 
tial occupancy,  or  positive  acts  of  ownership.  Having  suffered  him 
to  repose  on  such  a  confession  during  the  period  material  to  the 
question,  and  having  induced  him  to  forego  the  actual  possession, 
it  would  be  a  fraud  on  the  statute  to  throw  him  back  on  his  original 
title,  perhaps  when  the  muniments  of  it  were  lost,  or  his  witnesses 
had  passed  away.  In  the  case  at  bar,  not  only  was  the  brother 
suffered  to  pay  the  taxes  assessed  on  his  moiety,  but  all  pretension 
to  the  possession  of  it  was  disclaimed  by  acts  which  admit  not  of 
qualification.  The  plaintiff  held  by  the  boundaries  designated  in 
her  father's  conveyance — she  had  receded  from  everything  else — 
and  why  that  was  framed  with  an  apparent  intent  to  pass  a  fee,  it 
were  needless  to  inquire.  The  business  is  to  ascertain  the  extent 
of  her  occupancy  under  it:  and  its  conformity  to  those  boundaries 
would  have  had  the  same  effect,  had  the  grantor  been  destitute  of 
the  pretence  of  an  estate  in  the  premises.  But  he  had  a  freehold; 
and  his  conveyance,  though  too  large  for  the  subject  of  it,  might, 
were  it  material,  be  referred  to  the  estate  that  was  in  him.  Erro- 
nously  supposing  him  to  have  had  the  fee,  she  thought  herself,  and 
her  brother  doubtless  thought  her  too,  entitled  to  a  moiety  in  seve- 
rally as  an  advancement  by  the  father;  and  entering  under  that  be- 
lief, it  is  clear  that  she  left  the  residue  of  the  tract  to  her  father,  and 
those  who  were  to  succeed  him.  But  even  if  she  had  entered  as  a 
tenant  in  common,  by  descent  from  her  mother,  the  possession  of  a 
moiety  gained  by  an  invalid  partition,  acquiesced  in  by  the  brother, 
as  it  would  in  time  give  her  an  indefeasible  title  against  him*by  the 
statute,  would  be  a  relinquishment  of  the  possession  as  to  the  resi- 
due; and  she  must  consequently  be  held  to  have  occupied  according 
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to  what  she  supposed  to  be  her  title.  But  the  necessity  of  an  inquiry 
as  to  that,  is  superseded  by  the  fact  that  she  proclaimed  the  limits 
of  her  occupancy  by  an  actual,  visible,  and  palpable  enclosure,  be- 
yond which  she  disclaimed  every  prerogative  of  ownership;  and  if 
acquiescence  in  perception  of  profits  by  a  co-tenant  be  an  acknow- 
ledgment of  exclusive  possession  by  him,  how  much  more  may  an 
amicable  division  and  allotment  be  so?  It  is  on  this  principle  alone 
that  the  statute  operates  in  the  case  of  a  boundary  mistakingly  ac- 
quiesced in  by  the  party  subsequently  concluded  by  it. 

This  decision  of  the  question  of  adverse  possession  would  super- 
sede a  decision  of  the  points  raised  on  the  doctrine  of  advancement, 
did  they  necessarily  spring  from  the  evidence.  But  there  was  no 
pretence  of  advancement  by  the  mother,  and  an  advancement  by 
the  father  could  not  be  taken  into  the  account.  If  the  points  were 
relevant,  it  would  be  sufficient  to  say,  that  we  perceive  no  error  in 
the  direction  given  in  respect  to  them:  and  the  doctrine  is,  beside, 
fully  considered  in  an  action  at  the  present  term,  between  other 
branches  of  the  same  family. 

Judgment  affirmed. 


Woods  against  Farmare. 

He  who  claims  to  recover  land  upon  the  evidence  of  a  parol  contract  of 
purchase,  will  be  held  to  full,  complete,  satisfactory  and  indubitable  proof,  of 
what  the  contract  was;  what  land  he  purchased;  its  boundaries;  what  the  con- 
sideration was;  that  it  was  paid;  and  that  possession  was  delivered  in  pursuance 
of  the  contract.  Without  such  proof  the  statute  of  frauds  and  perjuries  will  bar 
a  recovery. 

ERROR  to  the  district  court  of  Allegheny  county. 

James  Woods  against  John  Farmare  and  Robert  Davis.  Eject- 
ment for  a  lot  No.  200,  containing  10  acres  in  the  reserve  tract. 

The  title  to  the  lot  of  land  in  dispute,  was  vested  in  John  Woods, 
the  father  of  the  plaintiff,  by  patent  dated  the  28th  March  1814, 
and  both  parties  claimed  tinder  this  title.  The  plaintiff's  tide  was 
founded  upon  an  alleged  parol  sale  of  the  land  by  his  father  to  him, 
in  the  year  1815;  to  support  which,  he  gave  in  evidence  an  article 
of  agreement  between  John  Wood?,  his  father,  arid  William  Car- 
son, dated  in  April  1817,  and  a  deed  in  pursuance  thereof,  dated 
4th  April  1818,  conveying  an  adjoining  lot  to  William  Carson,  in 
both  of  which  John  Woods  describes  the  lot  sold,  as  "  adjoining 
James  Woods,  thence  north  15  degree?,  west  124  perches,  by  lands 
of  James  Woods,"  &c.  This  was  given  for  the  purpose  of  showing 
the  acknowledgment  of  John  Woods,  that  he  had  previously  sold 
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the  lot  in  dispute  to  his  son,  James  Woods,  the  plaintiff.     The 
plaintiff  then  called  several  witnesses,  who  testified  as  follows: — 

William  Carson,  sworn. — I  know  the  land  in  dispute.  It  ad- 
joined land  I  purchased  from  John  Woods.  I  always  understood 
from  John  Woods  that  that  was  land  of  James's;  but  I  cannot  state 
the  particular  words  used  in  speaking  of  it.  When  I  bought  from 
him,  there  was  a  cabin  on  this  lot,  in  which  Mrs  Gray  lived,  a  sister 
of  plaintiff's.  There  was  a  piece  of  fence  built;  don't  know  who 
built  it;  James  claimed  it  as  his  own.  I  cleared  up  to  it  on  my 
boundary.  Did  not  see  the  fence  built;  don't  know  who  built  it. 
I  moved  away  from  there  in  1824;  James  was  living  on  it  then. 
Do  not  recollect  whether  the  old  man  was  along  when  the  lines  of 
my  lot  were  surveyed.  About  the  time  I  purchased  there  was 
about  an  acre  cleared  on  this  lot.  I  presume  the  old  man  told  me 
this  was  James's.  All  the  family  spoke  of  it  as  his.  The  lot  called, 
as  adjoining  me,  as  "James  Wood's  land,'7  was  this  lot.  It  could 
be  no  other.  Have  seen  James  working  on  the  lot  after  I  pur- 
chased. The  old  man  a|ways  told  me  James  purchased  the  lot. 
Never  heard  him  say  how  much  it  cost.  I  got  mine  surveyed  at 
the  same  time  James  got  his  run.  He  told  me  his  overrun  10  acres 
considerably;  13  or  14  acres.  This  was  since  the  death  of  old  Mr 
Woods.  I  lived  on  the  lot  four  years;  moved  away  in  1S24. 

John  Woods,  sworn. — I  am  a  brother  of  plaintiff.  Know  the 
land  in  dispute.  January  or  February  1815,  my  father  told  me  he 
had  sold  this  land  to  James.  He  told  me  also  the  price,  300  dol- 
lars. He  said  it  was  James's  own  offer.  James  took  possession  of 
the  land  in  the  last  of  March  or  first  of  April  1815.  He  lived  there 
till  spring  of  1826;  January  to  April  1826.  I  saw  two  payments 
made  on  account  of  this  lot;  one  of  60  dollars,  in  1826;  the  other 
of  40  or  45  dollars,  the  same  year.  The  one  was  paid  in  money, 
the  other  in  an  order;  do  not  recollect  who  it  was  on.  It  appears  to 
me  it  was  an  order  on  Pentland,  or  James  settled  with  Pentland  for 
money  my  father  owed  him.  William  Fitzimmons  got  the  40  or  45  dol- 
lars from  James  for  the  use  of  my  father.  It  appears  to  me  James  had 
a  claim  on  Pentland,  and  gave  an  order  on  him,  to  my  father,  for  60 
dollars.  In  fall  of  1817,  my  father  told  me  James  had  paid  in  full 
for  the  ground.  I  have  seen  my  father  point  out  the  lines  of  James's 
lot.  It  included  the  ground  Farmare  is  in  possession  of.  Suppose 
there  was  from  12  to  16  acres  in  James's  lot;  it  runs  from  Denny 
lot  up  to  Reserve  line.  James  built  fence  on  the  land;  did  not  see  it 
built;  saw  it  was  done  after  he  had  it.  Part  of  the  fence  between 
him  and  Carson  was  built  before  Carson  bought;  no  fence  there 
when  James  went  there,  but  a  brush  fence.  Mrs  Gray  built  the 
cabin  in  1814.  James  fenced  in  from  4  to  6  acres,  probably  6 
acres;  some  of  this  same  fence  is  still  standing,  some  moved  by 
Davis  on  lines  he  had  run.  After  James  moved  off,  he  let  his 
mother  have  it  for  pasture;  she  did  not  live  on  it;  she  let  a  widow 
woman  go  into  it  by  name  of  Bennet;  from  her  Mr  Davis  got  pos- 


Sept.  1840.]  OF  PENNSYLVANIA.  197 

[Woods  v.  Farmare.] 

session;  I  was  not  present.  James  raised  corn  and  potatoes  on  it; 
planted  cherry  trees  and  peach  trees.  Not  a  quarter  of  an  acre 
cleared,  or  much  more,  when  James  got  it. 

Cross-examined. — My  brother  James  will  be  fifty  years  old  in 
February.  I  did  not  see  money  paid  to  Fitzimmons;  the  60  dol- 
lars was  on  the  land  I  am  certain;  the  40  dollars  also;  saw  no 
money  pass  between  them.  James  assumed  to  pay  Fitzimmons; 
heard  Fitzimmons  say  he  had  paid  it.  Saw  no  money  paid  on 
the  60  dollar  order;  I  saw  money  in  the  last  payment:  James  was 
present;  the  money  was  on  the  table;  saw  my  father  lift  it;  heard 
him  repeat  it  there,  and  the  day  after,  that  that  was  the  fulfilment 
of  the  payment  on  the  land;  this  was  late  in  the  fall  of  1817.  I  did 
not  see  receipt  pass  at  any  time;  can  not  tell  why  a  deed  was  not 
given.  It  may  not  have  been  in  full.  In  1825  James  moved  off 
the  land  to  Alleghenytown,  to  a  house  of  William  Robinson,  near 
where  Irwin's  brewery  stands.  Mrs  Bennet  went  into  possession 
in  the  spring  of  1826.  The  cabin  was  built  in  1814.  I  bought  a 
piece  too,  by  parol  agreement,  from  my  father.  James  followed 
boating  in  1815,  1816,  and  1817,  and  occasionally  afterwards.  His 
wife  and  children  lived  in  the  house.  It  was  between  November 
1825  and  March  1826,  he  moved  to  Robinson's  house. 

Joseph  Woods,  sworn. — I  am  brother  of  plaintiff;  know  the 
land;  think  James  went  into  possession  in  1815;  my  father  died 
September  2,  1819;  my  sister  had  lived  on  it  before  James  got  it; 
she  had  built  the  house.  The  first  knowledge  I  had  of  the  lot 
being  sold,  was  in  summer  of  1815,  by  Tobias  Woods,  a  brother  of 
my  father.  He  had  some  grant  of  the  lot,  and  had  made  some  re- 
pairs to  the  house.  During  the  summer  I  heard  my  uncle  Tobias 
exclaim  against  my  father  for  selling  the  land  to  James.  My  father 
told  me  he  had  sold  it;  he  did  not  say  in  my  presence  for  any  par- 
ticular sum;  from  that  on -I  always  heard  it  go  in  the  name  of 
James;  do  not  know  whether  it  was  before  or  after  James  went  into 
possession,  that  the  bargain  was  made.  Think  it  was  in  1817; 
do  not  recollect  the  month  or  the  day.  I  saw  James  pay  my  father 
about  30  dollars.  He  turned  round  and  said  to  my  mother  and 
others  present,  that  that  was  the  last  payment  for  the  ground  James 
lived  on.  Never  saw  any  other  money  paid.  One  time  I  was 
clearing,  my  father  showed  me  where  James's  line  would  run 
across  his  land;  a  part  of  two  tiers  of  lots.  Heard  my  father  speak 
of  James  having  paid  a  judgment  in  favour  of  Michael  Brenner,  on 
esquire  Sample's  docket,  and  another  claim  to  William  B.  Foster. 
I  knew  James  to  be  in  the  house  from  1815  to  fall  of  1S25,  when  I 
went  to  Cincinnati.  It  seems  to  me  James  Pagan  was  present 
when  the  30  dollars  was  paid:  he  lived  near,  and  often  worked  for 
my  father.  I  came  back  from  Cincinnati  in  June  1826.  James 
lived  in  Alleghenytown  then;  he  cleared  4  or  5  acres;  built  a  small 
stable,  planted  some  peach  trees  and  some  cherry  trees;  some  fence; 
fenced  in  about  6  acres.  In  fall  of  1820,  Mr  Hilands  run  a  line  for 
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James  between  him  and  me.  He  had  cleared  some  two  or  three 
rods  over  what  MrHilandssaid  would  be  his  line;  he  built  a  fence 
on  that  line  afterwards.  I  was  clearing  for  my  mother  then.  My 
uncle  Tobias  died  in  1816.  It  was  before  I  went  to  Cincinnati. 
Mr  Fetterman  bought  that  property  at  the  sheriff's  sale.  It  was  on 
a  very  cold  day;  a  good  many  present;  Mr  Fetterman,  Mr  Burke,  Mr 
Ross,  myself,  Jeremiah  Woods;  John  Woods  was  not  there.  James 
was  not  here  at  the  time  of  the  sale.  I  had  a  map  of  the  reserve 
tract;  I  showed  it  to  Mr  Fetterman;  I  told  him  at  the  time,  that 
lot  No.  200  belonged  to  James  Woods  and  William  Carson;  a  part, 
if  not  all.  He  asked  me  to  show  him  what  lot  the  house  stood  on; 
that  is  on  lot  201;  a  house  that.  John  Woods,  Jun.  had  built.  Mr 
Ross  and  myself  made  out  this  list  for  the  sheriff  to  levy.  I  showed 
him  such  and  such  parts  of  lots  had  been  broken  and  sold  off.  Lot 
No.  200  was  not  included  in  what  Mr  Ross  and  myself  gave  in. 
When  he  took  down  No.  200,  I  then  made  a  statement  that  a 
part,  if  not  all  of  it,  belonged  to  James  and  Carson.  This  list  was 
made  out  in  the  sheriff's  office.  Mr  Ross  and  I  made  out  a  list  of 
lots  to  be  levied  on,  as  belonging  to  my  father.  James  Woods  was 
in  possession  of  this  lot  at  the  time  of  the  sheriff's  sale;  his  family 
living  in  the  cabin.  When  I  returned  in  1826,  he  was  living  in 
Alleghenytown.  James  was  living  on  the  lot  at  the  time  my 
father  told  me  he  had  sold  the  property  to  James.  It  was  in  sum- 
mer of  1815;  he  did  not  say  when  he  had  sold  to  him.  I  came 
back  from  Cincinnati  last  of  June  1826.  Hilands  did  not  survey 
Carson's  land  in  1820,  when  he  run  the  line  for  James  and  me. 
Do  not  know  of  any  survey  before  my  father's  death.  John  Woods 
went  into  possession  of  a  part  called  his  in  1820;  he  remained  in 
possession  two  or  three  years.  Samuel  Croll  lived  in  his  house 
after  he  left  it,  till  Davis  took  possession.  I  bought  some  lots  at 
sheriff's  sale  of  my  father's  property. 

James  Pagan,  sworn. — I  formerly  lived  near  old  John  Woods.  I 
lived  in  Mifflin  township.  Left  the  neighbourhood  of  Woods  in 
1826.  I  was  in  the  habit  of  working  for  Woods.  I  shingled  a 
house  for  old  Mr  Woods.  The  old  man  engaged  me  to  put  on  the 
roof,  and  went  with  me  into  the  woods  to  show  me  a  shingle  tree. 
I  found  a  tree  standing  near  a  fence.  He  told  me  I  could  not  cut 
that  tree,  it  belonged  to  James.  I  found  another  not  far  from  that, 
which  answered  the  purpose  on  his  own  land.  Some  time  after 
that  James  Woods  came  into  the  house.  His  brother  John  and  I 
were  sitting  in  the  room.  James  says  to  his  father,  "  father,  I  am 
going  to  pay  you  out  for  my  lot."  He  laid  his  pocket  book  down 
on  the  table;  took  out  the  money  and  counted  it.  I  think  the 
amount  was  30  dollars.  The  old  gentleman  took  it  up  in  his  fin- 
gers this  way,  and  said  "  now  you  see,  men,  I  am  paid  for  ray  lot — 
and  I  will  make  James  his  deed  as  soon  as  possible."  James  was 
living  on  this  lot  at  the  time  I  cut  the  shingle  timber;  it  was  in 
1816.  I  knew  James  to  live  there  three  years.  He  had  peach 
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trees  and  cherry  trees  growing — saw  corn  growing.  Can  not  tell 
whether  he  was  on  the  land  in  1826,  when  I  went  away.  I  have  no 
idea  of  when  he  left  the  place.  I  think  it  was  in  1817  when  the 
money  was  paid.  It  was  after  I  had  been  up  with  James  to  Water- 
ford.  Took  up  provisions  for  Pentland,  state  army  contractor.  The 
tree  I  wanted  to  cut  was  a  black  oak  within  his  line  about  eight  feet. 

Cross-examined. — At  the  time  the  money  was  paid,  my  brother 
John  was  present.  He  is  dead.  No  other  person  present  that  I 
know  of.  The  money  paid  was  all  paper.  I  would  mind  what 
took  place  if  it  was  a  hundred  years.  James  Woods  told  me  about  five 
years  ago,  that  I  must  recollect.  I  could  tell  him  every  thing  as  I 
do  now.  I  did  not  ask  time  to  reflect.  He  met  me  in  Allegheny- 
town.  Never  conversed  about  it  till  James  and  I  had  this  conver- 
sation. I  thought  about  it  many  a  time,  because  I  thought  there 
would  be  a  lawsuit  at  any  rate.  Because  the  old  man  was  involved; 
and  James  had  never  got  his  deed.  Nothing  said  in  1817,  about 
the  old  man's  being  involved.  I  heard  it  afterwards.  Robert 
Taylor  told  me  of  it  two  years  afterwards.  Have  never  had  any 
conversation  with  John,  James,  or  Joseph  Woods  on  the  subject. 
The  old  woman  (Mrs  Woods)  not  present  when  the  money  was 
paid.  John  Woods  was  a  cripple  in  the  arm  in  1817. 

Samuel  Bennet,  sworn. — I  was  present  in  Alleghenytown  in 
William  Carson's  shop;  it  must  have  been  about  1826.  James 
Woods  was  at  the  shop.  Robert  Davis  came  there.  The  conver- 
sation turned  on  this  piece  of  property.  Mr  Davis  took  out  what 
I  took  to  be  a  deed.  And  said  he  was  about  buying  or  going  to 
buy  this  piece  of  ground.  I  did  not  understand  from  whom.  James 
Woods  said  the  ground  belonged  to  him.  James  Woods  told  him 
if  he  bought  that  ground  he  would  buy  a  lawsuit  with  it.  They 
parted  on  very  bad  terms.  Robert  Davis  lived  on  Liberty  street  at 
the  time. 

Cross-examined. — He  pulled  out  what  appeared  a  deed.  As 
near  as  I  can  recollect  he  said  he  was  going  to  buy.  It  might  be 
he  said  that  was  a  deed;  but  not  as  near  as  lean  remember.  That 
was  his  language  as  near  as  I  can  recollect.  As  near  as  I  can  re- 
collect when  Davis  went  out  of  the  shop,  he  had  not  bought  nor 
would  not  buy.  They  appeared  to  be  bad  friends  from  what  had 
passed.  It  was  summer  season.  It  was  a  warm  day.  When 
James  Woods  summoned  me  before,  I  was  asked  what  I  remem- 
bered. At  the  time  Davis  went  out  of  the  shop,  James  Woods 
asked  me  to  recollect  what  had  passed.  Besides  Woods  and  Car- 
son, there  was  present  James  Kelso  and  John  Vanderout. 

William  Carson,  again. — When  I  understood  my  property  was 
sold,  I  was  uneasy  about  it.  I  took  my  deed  along  and  showed  it 
to  Mr  Ross.  He  told  me  they  could  not  hold,  if  I  warned  persons 
not  to  purchase  it,  if  I  heard  any  body  going  to  buy  it.  James 
Woods  was  along  at  the  same  lime.  He  gave  him  the  same  direc- 
tion. Mr  Thompson,  an  acquaintance  of  mine,  was  about  to  pur- 
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chase.  I  gave  him  notice  and  he  did  not  buy.  I  met  Robert  Davis 
one  day  at  the  Allegheny  bridge — told  him  the  property  was  mine, 
he  should  not  buy.  After  this  a  while  Mr  Davis  came  to  the  shop; 
he  pulled  out  his  deed  and  said  he  had  bought  part  of  the  land: 
said  he  had  bought  it  for  the  express  purpose  of  keeping  it  in  the 
Wood's  family;  that  if  they  would  pay  him  the  money,  he  would 
charge  them  no  interest.  He  said  the  piece  supposed  to  be  mine  he 
had  not  purchased,  nor  would  not.  Said  I  had  served  my  time 
with  him,  and  he  did  not  think  it  right  to  buy  my  land.  Some  time 
after  that  a  man  was  cutting  timber.  James  Woods  was  present 
at  this  conversation  in  the  shop.  Davis  said  to  James  he  had 
bought  the  land.  He  showed  the  deed,  and  said  he  had  bought  it 
to  keep  it  in  the  family.  James  seemed  to  agree  pretty  well  about 
it.  James  warned  him  at  that  time  not  to  buy  his  part.  He  said 
he  had  not  bought  his  or  mine.  He  gave  no  reason  why  he  had 
not  bought  James's.  Kroll  was  cutting  timber  on  my  part.  Davis 
came  and  warned  him  not  to  buy.  He  said  he  had  bought  it  and 
did  not  care  who  knew  it.  Kroll  told  me  this.  I  met  Davis, 
told  him  what  Kroll  had  said.  We  had  angry  words.  He  said  he 
had  bought  it,  and  did  not  care  who  knew  it.  Davis  lived  in 
town  here  at  that  time.  His  father's  place  adjoins  this  land. 
James  was  not  living  on  the  place  at  the  time  of  the  conversation 
in  the  shop.  It  might  have  been  a  year  after  the  sheriff's  sale, 
may  be  more,  can  riot  say;  can  not  say  who  lived  on  it  then.  A 
woman  lived  there,  did  not  know  her.  Heard  her  name  was  Ben- 
net  I  think.  Know  young  John  Woods;  had  his  arm  in  a  sling 
eight  or  ten  years.  Bennet  was  present  at  this  conversation  in  the 
shop. 

Plaintiff  now  gave  in  evidence  deed  from  John  Woods,  Sen.,  to 
John  Woods,  Jun.,  dated  March  8th  1815;  offered  for  the  purpose 
of  showing  a  declaration  of  John  Woods  in  his  lifetime,  that  the 
land  in  dispute  was  the  land  of  James  Woods,  it  having  a  recital 
of  boundary,  as  in  the  deed  to  Carson,  already  read,  to  wit: — "  Cor- 
nering and  running  a  line  with  James  Woods  with  James  Wiley 
and  myself,  the  said  lot  to  contain  10  acres,  and  to  be  surveyed  to 
contain  10  acres." 

The  will  of  John  Woods,  dated  September  4, 1819,  devised  this 
lot  to  James  Woods. 

Deposition  of  Sarah  Woods. — "She  heard  her  husband  John 
Woods,  and  her  son  James  Woods,  counting  some  money,  and  her 
husband  told  her  that  James  had  paid  him  for  10  acres  of  land 
joining  William  Carson  on  the  east,  and  Jarnes  Wiley  on  the  re- 
serve line,  and  John  Woods,  Jun.,  on  the  west,  and  Harmar  Denny 
or  James  O'Hara's  heirs  on  the  south,  and  that  the  land  now  in 
dispute  is  a  part  of  the  same  10  acres,"  &c. 

Deposition  of  Fanny  Gray. — "That  in  1813  I  built  on  the  pro- 
perty, having  received  permission  from  my  father,  John  Woods, 
and  in  April  1815,  I  gave  possession  to  James  Woods,  the  plaintiff 
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in  this  suit,  by  my  father's  orders,  he  having  told  me  James  had 
bought  it,  and  showed  me  the  direction  of  the  line.  This  conver- 
sation took  place  in  1817;  I  understood  James  had  bought  it  and 
paid  for  it  in  1816;  but  not  from  my  father.  It  joined  lands  of 
Wiley,  adjoins  Denny,  John  Woods,  Jun.,  and  Wm  Carson." 

Cross  examined. — "I  built  on  ihat  lot,  in  the  fall  of  1813,  a  cabin 
house.  I  lived  there  from  that  time  till  the  spring  of  IS  15.  I 
never  saw  my  brother,  the  above-named  James  Woods,  pay  any 
money  for  the  place.  I  only  learned  it  from  my  father's  words. 
Never  saw  any  agreement  or  contract  between  them  relative  to 
this  property.  Never  saw  a  deed.  Have  heard  the  plaintiff  and 
my  father  talking  about  it.  When  I  gave  up  possession  in  1815, 
my  brother  did  not  tell  me  that  he  had  bought  it.  I  received  informa- 
tion in  1816  from  my  father  that  James  had  bought  it.  In  1817, 
my  father  showed  me  the  lines — said  James  had  given  him  300 
dollars  for  it.  I  paid  no  rent,  and  received  nothing  for  my 
house.  I  never  heard  of  my  brother  paying  rent  to  my  father  for 
the  property.  My  father  never  took  any  interest  in,  or  gave  any 
orders  relative  to  the  cultivation  of  the  place  after  my  brother  took 
possession  of  it,  that  I  know  of.  I  do  not  recollect  my  father  telling 
me  that  James  had  bought  it  more  than  once,  the  time  above 
spokeitof,  which  was  in  1817;  also  heard  my  father  say  that  James 
had  bought  the  land  and  paid  for  it." 

The  plaintiff  concluded  by  giving  in  evidence  the  tax  lists, 
showing  that  the  land  in  dispute  had  been  assessed  in  the  name  of 
James  Woods  from  1817  until  1826  inclusive. 

The  defendants  then  gave  in  evidence  the  record  of  a  judgment 
of  James  Arnold  against  John  Woods,  entered  October  9th,  180.9, 
for  147  dollars.  Fieri  facias,  No.  96  of  November  term  1S09. 
Returned  stayed.  A\so  fieri  facias  No.  122,  of  April  term  1819. 
Returned  stayed.  Plures  fieri  facias  No.  164  of  August  term 
1824.  Levied,  inter  alia,  upon  the  land  in  dispute.  Venditioni 
exponas  No.  81  of  January  term  1825,  which  was  returned,  sold 
the  land  in  dispute  to  W.  W.  Fetterman  and  Robert  Burke,  Esq., 
on  the  24th  December  1824.  Also  the  record  of  another  judg- 
ment of  John  Irwin  against  the  executors  of  John  Woods,  deceased, 
entered  November  12th  1823,  upon  which  executions  were  issued 
and  the  same  levy  made  and  sale  at  the  same  time  upon  this  judg- 
ment to  W.  W.  Fetterman  and  Robert  Burke.  August  24th,  1826, 
deed  of  sheriff  Leckey  to  W.  W.  Fetterman  and  Robert  Burke. 
November  22d  1826,  deed,  W.  W.  Fetterman  and  Robert  Burke  to 
Robert  Davis  the  defendant,  in  consideration  of  430  dollars. 

Deposition  of  W.  W.  Fetterman. — I  was  counsel  of  Caesar 
Fisher  against  Woods;  Burke  was  counsel  of  Myers.  We  agreed 
to  bid  up  the  property  to  make  something  from  judgments  over  the 
first  cases  held  by  Mr  Ross.  The  sale  was  made  under  the  con- 
trol of  Mr  Ross  on  both  the  suits.  Mr  Burke  and  I  bid  for  the 
property;  and  we  agreed  to  make  joint  stock  of  it.  Joseph  Woods 
x. — s 
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was  principal  bidder  against  us.  Saw  him  consulting  with  Mr 
Ross  frequently.  I  know  Mr  Ross  was  a  friend  of  the  family. 
Can  not  tell  the  order  in  which  the  property  was  struck  off.  The 
highest  lot  did  not  bring  over  210  dollars;  one  ISO  dollars;  others 
60  andf  70  dollars,  except  this.  Not  more  than  6  or  7  acres  in  this 
lot.  Not  a  word  said  to  myself  or  to  Mr  Burke  in  my  hearing 
about  any  person  having  a  claim,  either  directly  or  indirectly,  to 
these  lots.  They  were  cried  as  the  property  of  John  Woods  in  the 
hands  of  his  executors,  and  there  was  no  other  notice  at  the  time 
of  the  sale.  Joseph  Woods  and  I  had  some  conversation.  Burke 
and  I  were  anxious  to  know  on  which  lot  the  mansion  house  was. 
Joseph  told  me  there  was  a  house  on  one  of  the  lots.  We  run  it 
up  to  150  dollars,  supposing  it  to  be  the  mansion  house.  It  turned 
out  to  be  a  cabin.  I  suspected  from  Joseph  Woods'  smile  after  the 
biddings  were  over,  that  we  had  been  rather  salted,  so  I  have 
learned  since  that  the  mansion  house  does  not  stand  on  any  of  the 
lots  sold.  Mr  Burke  and  I  had  searched  the  records  to  get  a  de- 
scription of  the  property  to  levy  on  our  writs,  but  could  find  none. 
We  bid  to  raise  the  property  so  we  might  get  something  for  our 
clients.  We  met  and  made  an  appropriation  of  the  money  to  the 
claims.  I  do  not  think  I  knew  of  this  claim  when  I  sold  to  Davis. 

I  told  him  I  thought  the  title  good  except  possibly  Carson's  claim. 
Carson  had  a  deed  for  10  acres,  which  took  2  or  3  acres  out  of  this 
lot  which  he  holds.  "  The  mansion  house  is  from  a  quarter  to  a 
half  a  mile  from  this  lot.  Davis  owned  land  near  to  this.  We  got 
possession  when  we  bought.  We  went  out  and  took  it.  We  made 
Davis  but  one  deed  for  what  he  had  purchased  of  us.  The  tenant 
either  attorned,  or  we  put  another  in.  We  had  no  trouble  in  getting 
possession.  Do  not  think  Davis  had  any  knowledge  of  Woods' 
claim.  After  we  got  possession,  and  I  think  after  we  sold,  had 
some  conversation  with  Joseph  about  John  Woods'  claim;  that  we 
would  have  trouble  with  it." 

Testimony  of  James  Ross,  Esq. 

J  was  present  at  the  sheriffs  sale  of  the  property  of  John  Woods. 
I  was  counsel  for  Mr  Oliphant — assignee  of  the  Arnold  and  Irvvin 
judgments.  Was  well  acquainted  with  John  Woods;  (gives  history 
of  time;)  got  behindhand.  Judgments  against  him — one  for  Qneens, 
a  carpenter,  who  built  his  house — one  to  Arnold.  Assigned  to 
Oliphant,  &c.,  &c. 

They  were  all  friends.  But  when  Caesar  Fisher's  judgment  was 
pushed,  they  came  in  for  the  money.  I  hastened  on  the  sale  after 
his  death.  When  the  property  was  sold,  I  settled  the  distribution 
of  the  money. 

During  all  this  time  I  heard  no  difficulty  about  the  title — no 
claim  made  by  any  of  the  children  for  the  property  which  was 
agreed  to  be  sold.  Joseph  Woods,  one  of  the  sons,  was  active  in 
furnishing  me  with  a  list  of  the  lots  to  be  levied  on.  He  bid  at  the 
sale,  and  bought  lots  at  it.  I  advanced  the  money  for  Joseph  to  buy 
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in  some  of  the  lots.  John  occasionally  came,  and  brought  part  of 
the  money  that  paid  for  the  lots.  I  was  not  counsel  for  the  execu- 
tors— but  holding  the  oldest  judgments,  they  came  to  rne  to  get  me 
to  help  them  along, and  give  them  time.  I  have  no  recollection  that 
any  of  them  informed  me  of  a  claim  on  the  lots,  or  requested  me  to 
put  up  a  notice,  which  I  would  have  done  on  request.  The  lots 
sold  pretty  well.  Sons  present  seemed  satisfied. 

I  think  it  probable  I  gave  sheriff  a  levy  of  the  property  sold.  Had 
a  draft  of  the  reserve  tract. 

The  court  below  thus  charged  the  jury: 

Grier,  president. — "  The  property  in  question  was  the  property  of 
John  Woods,  Sen.,  who  died  in  1819.  Being  considerably  in  debt, 
this,  with  other  property  claimed  by  him,  was  levied  on,  in  the 
hands  of  his  executors,  sold  to  pay  his  debts,  and  purchased  at  she- 
riff's sale  by  W.  W.  Fetterman  and  Robert  Burke,  Esqrs.;  who  sold 
to  defendant,  Davis.  The  defendant  has  therefore  shown  a  legal 
title  to  the  premises. 

"The  plaintiff  claims  under  a  parol  contract,  which  he  alleges  to 
have  been  made  with  his  father  in  his  lifetime,  for  this  property, 
with  payment  of  the  purchase-money,  and  delivery  of  possession. 

"Although  one  of  the  judgments  under  which  the  property  was 
sold  was  antecedent  to  this  alleged  purchase  of  the  plaintiff,  yet  as 
it  had  not  been  revived  by  scire  facias,  and  the  executions  issued 
on  it  were  not  levied  on  the  land  till  fourteen  or  fifteen  years  after 
the  judgment  was  obtained,  it  had  lost  its  lien  as  against  the  title  of 
the  plaintiff. 

"  The  question,  then,  for  us  to  decide,  is,  whether  the  plaintiff 
has  given  such  evidence  of  a  parol  sale  as  a  chancellor  would  judge 
sufficient  in  equity  to  take  his  claim  out  of  the  statute  of  frauds. 

And  secondly,  whether  the  defendant  is  a  purchaser  with  such 
notice  of  the  equitable  title  of  the  plaintiff  that  a  chancellor  would 
decree  him  to  convey  the  legal  title  to  the  plaintiff. 

[Court  here  referred  to  the  statute  of  frauds.] 

"This  statute,  as  you  see,  requires  the  transfer  of  any  estate  in 
lands  beyond  a  lease  for  three  years,  to  be  reduced  to  writing,  and 
signed  by  the  parties. 

"This  is  the  statute  law  of  the  land,  and  every  day's  experience 
more  fully  demonstrates  that  it  was  founded  in  wisdom,  and  abso- 
lutely necessary  to  preserve  the  title  to  real  property  from  the  chance, 
the  uncertainty,  the  frauds,  and  the  prejudices,  attending  the  admis- 
sion of  parol  testimony. 

"  It  is  true  that  courts  of  equity  have  in  many  instances  relaxed 
the  rigid  requirements  of  the  statute.  But  it  has  always  been  done 
for  the  purpose  of  hindering  the  statute,  made  to  prevent  frauds, 
from  becoming  the  instrument  of  fraud.  As  where  one  purchases 
a  tract  of  land  by  parol,  pays  all  his  money,  receives  full  possession, 
and  holds  and  uses  it  as  his  own,  and  another,  fully  aware  of  these 
facts,  gets  a  deed  of  the  property  from  the  original  owner.  Equity 
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interferes  in  such  a  case,  and  prohibits  the  last  purchaser  from  taking 
the  benefit  of  iiis  purchase,  and  compels  him  to  convey  the  legal 
estate  to  the  other,  notwithstanding  the  statute:  or,  in  common 
phrase,  takes  the  case  out  of  the  statute,  and  prohibits  the  last  pur- 
chaser from  converting  the  statute  made  to  prevent  frauds  into  an 
instrument  of  fraud. 

"  Now  it  must  be  plain,  that  the  party  who  claims  the  interference 
of  the  chancellor  has  the  burden  of  proof  thrown  on  him.  He 
knows,  or  is  presumed  to  have  known,  that  the  law  requires,  as 
evidence  of  the  title  to  land,  that  the  contract  be  made  in  writing. 
He  has  acted  with  great  negligence  and  folly  who  has  paid  his 
money  without  taking  the  proper  and  legal  evidence.  When  he 
therefore  requests  a  court  to  interfere  for  him,  and  save  him  from 
the  consequences  of  his  own  disregard  of  the  law — when  he  asks 
the  court  to  decree  in  his  favour,  in  the  face  of  the  letter  of  the  law, 
he  should  be  held  rigidly  to  full,  complete,  satisfactory,  and  indubi- 
table proof.  If  a  chancellor  were  to  decree  a  specific  execution  of  a 
parol  contract,  in  doubtful  parol  proof,  on  strained  and  fanciful 
inferences,  or  vague  surmises,  he  would  annul  the  wholesome  pro- 
visions of  the  statute  in  search  of  a  visionary  equity,  and  introduce 
into  the  community  the  very  evils  which  the  legislature  intended 
by  the  statute  to  remedy. 

"  The  plaintiff  is  therefore  bound  to  prove  to  you,  fully  and  satis- 
factorily, 

1.  "  What  the  contract  was — the  precise  terms  of  it — what  land  he 
bought — how  much — so  that  the  court  cannot  mistake  as  to  the 
subject  of  the  contract.     There  must  be  such  evidence  as  to  what 
were  the  boundaries,  that  from  (he  clear  testimony  a  deed  could  be 
drawn,  fixing,  to  a  common  and  reasonable  certainty,  the  bounda- 
ries and  quantity  of  the  land  sold. 

2.  "  He  should  show  clearly  what  was  the  consideration,  and  most 
clearly  and  conclusively  that  it  was  also  paid. 

3.  "  That  possession  has  been  delivered  to  him  of  the  land  pur- 
chased in  pursuance  of  this  contract. 

"  If  he  has  done  this  fully  and  satisfactorily,  and  has  shown  also 
that  the  defendant  had  notice  of  his  title,  or  such  knowledge  that  it 
would  be  contrary  to  good  faith  for  him  to  insist  upon  his  legal  title, 
then,  and  not  till  then,  has  he  a  right  to  call  upon  the  court  and  jury 
to  interfere  for  him  against  the  plain  requisitions  of  the  statute,  and 
protect  him  against  his  own  disregard  of  its  enactments. 

"  And  before  we  proceed  to  a  more  particular  examination  of  the 
testimony,  to  see  whether  the  plaintiff  has  brought  his  case  within 
these  requirements,  I  would  remark,  that  in  cases  of  this  kind, 
where  the  powers  of  the  chancellor  are  in  this  state  exercised  through 
the  medium  of  a  court  and  jury,  it  is  usual,  and  thought  necessary 
and  proper,  for  the  court  to  go  into  a  careful  examination  with  the 
jury,  to  assist  them  in  properly  estimating  its  nature,  weight,  and 
relevancy — not  for  the  purpose  of  dictating  to  them  whom  they 
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shall  believe,  and  whom  not,  but  to  enable  them  to  arrive  at  the 
same  conclusions  which  a  reflecting  and  experienced  chancellor 
would  draw  from  the  testimony.  It  has  too  often  happened,  in  our 
peculiar  method  of  administering  equity,  that  it  has  been  done  upon 
no  known  principles  of  eilher  law  or  equity.  But  the  courts  having 
carelessly  cast  the  responsibility  upon  the  jury,  have  administered 
a  sort  of  vague  justice,  without  precedent  and  without  principle, 
like  Turkish  cadis,  legislating  each  case  according  to  their  own 
vague  notions  of  right  and  wrong.  By  this  means,  the  principles 
that  govern  real  property  become  unsettled,  and  our  titles  uncertain 
and  insecure. 

[Here  the  court  went  into  an  examination  of  the  evidence.] 

"  It  has  been  argued  here  from  some  expressions  of  the  chief  jus- 
tice in  his  opinion  delivered  in  this  case,  that  he  had  decided  that  a 
presumption  of  law  arises  from  the  possession  of  James  that  he 
had  purchased  the  property.  The  court  only  decided  that  a  man's 
possession  was  notice  to  put  a  purchaser  upon  inquiry  as  to  his 
title.  The  judge  never  intended  to  assert,  that  because  a  son  is  in 
possession  of  a  house  on  his  father's  farm,  that,  on  the  question  before 
a  chancellor  of  a  specific  execution  of  an  alleged  parol  contract  for 
it,  the  chancellor  would  infer  the  facts  of  a  purchase  as  a  legal  infer- 
ence from  the  fact  of  possession. 

"  A  chancellor  would  require  satisfactory  proof  of  all  the  circum- 
stances I  have  mentioned,  before  he  would  undertake  to  establish 
a  parol  sale.  And  will  not  from  mere  proof  of  a  purchase  infer  a 
possession;  nor  from  proof  of  a  possession  infer  a  purchase,  or  pay- 
ment of  the  money.  It  is  because  all  these  facts  being  clearly 
proved,  being  such  moral  certainty  of  the  truth  of  the  alleged  sale, 
and  of  the  injustice  that  would  arise  from  a  revision  of  it,  or  a  strict 
adherence  to  the  statute — that  he  ventures  to  disregard  the  rigid 
requirements  of  the  statute.  He  therefore  requires  clear  and  satis- 
factory proof  on  all  these  points,  and  will  not  take  any  of  them 
upon  doubtful  inference,  of  one  fact  from  another,  where  the  con- 
nection is  not  a  necessary  one  in  the  nature  of  things. 

"  Have  you  therefore  clear  and  satisfactory  proof:  1st,  of  a  con- 
tract— its  terms — what  land  was  sold — what  are  the  boundaries, 
and  the  price? 

"  If  a  chancellor  were  to  order  a  specific  execution  on  this  evi- 
dence, can  you  say  clearly  and  explicitly  how  much  land,  and  how 
the  lines  are  to  run  from  any  testimony  before  you?  John  says  it 
was  from  14  to  16  acres;  Joseph  mentions  no  quantity  nor  price: 
the  mother  says  10  acres,  and  so  does  the  will;  which  would  you 
decree? 

"  Have  you  any  evidence  that  ever  any  lines  were  run,  and  a 
specific  portion  of  land  set  off  to  James,  in  pursuance  of  the  con- 
tract, so  as  to  satisfy  you  where  you  must  begin,  and  to  what  cor- 
ners you  must  run.  If  the  quantity  were  fenced,  if  it  had  been  a 
sale  of  lot  No.  200,  or  any  lot  or  lots  which  have  known  bounda- 
x. — s* 


206  SUPREME  COURT  [Pittsburgh 

[Woods  v.  Farmare.] 

ries  that  would  get  over  the  difficulty.  The  ejectment  is  brought 
for  lot  No.  200.  The  house  James  occupied  is  on  this  lot,  but  one 
witness  says  that  James  purchased  lot  No.  200.  It  contains  seven 
acres  and  some  perches.  Joseph  says  the  old  man  showed  him  the 
lines  and  so  does  Ragans.  But  in  what  direction  did  they  run — 
from  what  corner  to  what  other,  and  how  long?  The  mother 
speaks  of  the  adjoining  owners  to  James,  but  does  not  in  the  brief 
and  meagre  testimony  contained  in  her  depositions,  say  whether 
these  were  the  bounds  given  by  the  contract,  or  only  her  own  de- 
scription of  the  general  locality.  Besides,  it  could  not  well  have 
been  the  boundaries  fixed  at  the  time  of  the  alleged  sale,  as  the  sale 
was  made  to  Carson  and  John  after  it  took  place.  Besides,  if  you 
were  to  decree  a  transfer  of  all  the  lands  between  those  adjoiners, 
do  you  know  with  any  certainty  what  amount  is  contained  therein, 
10,  16,  or  20  acres  or  more. 

"  2.  Supposing  you  to  be  satisfied  with  the  testimony  given  by  the 
plaintiff  on  these  points,  you  have  next  to  inquire  whether  the 
defendant  is  a  purchaser  without  notice;  for  if  he  was,  his  equity  is 
equal  to  the  plaintiff's,  and  having  the  legal  title  it  will  prevail. 

"  On  a  former  trial  of  this  case,  I  instructed  the  jury  that  the  pos- 
session of  James  at  the  sheriff's  sale,  under  all  the  circumstances  of 
the  case,  was  not  a  sufficient  constructive  notice.  In  this,  I  have 
been  convicted  (but  not  convinced)  of  an  error.  You  are  therefore 
instructed,  that  the  possession  of  James  at  the  time  of  the  sheriff's 
sale,  was  notice  to  the  purchasers,  Messrs.  Fetterman  and  Burke. 

"  But  had  the  defendant,  Robert  Davis,  notice  of  James's  claim 
when  he  purchased?  James  lived  in  Alleghenytown  at  that  time, 
had  left  the  lot,  say  the  witnesses,  to  his  mother  for  a  pasture  lot: 
that  she  had  put  an  old  woman  on  as  tenant.  Fetterman  swears, 
that  when  he  purchased  he  took  possession,  and  the  tenant  attorned 
to  him.  If  then  the  purchasers  at  the  sheriff's  sale  had  possession 
when  they  sold  to  Davis,  he  was  not  affected  with  constructive 
notice.  Had  he  actual  notice?  (Refer  to  testimony  of  Bennet  and 
Carson.) 

"  If  the  notice  proved  by  them  was  given  after  Davis  had  paid  his 
money  and  got  his  deed,  it  came  too  late. 

You  ought  not  to  guess  at  knowledge  or  notice  without  proof; 
or  from  the  circumstance  that  Davis's  father  lived  in  the  neighbour- 
hood of  Woods." 

The  plaintiff  in  error  assigns  the  following  errors  to  the  charge 
of  the  court: 

1.  The  court  charged  that  it  was  necessary  in  this  case,  that  the 
plaintiff  should  satisfy  the  jury  of  the  extent  of  the  boundaries,  and 
that  unless  he  made  out  by  clear  testimony  the  quantity  of  land 
sold  to  him,  his  contract,  being  a  parol  contract,  was  void. 

2.  That  the  court  charged  in  substance,  that  there  was  not  suffi- 
cient evidence  of  notice,  under  whom  defendant  entered,  of  the 
title  of  the  plaintiff  before  he,  Davis,  purchased. 
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3.  The  court  charged,  that  the  notice  to  Fetterman,  from  whom 
Davis  purchased  was  not  notice  to  Davis. 

4.  The  court  charged  the  jury,  that  by  the  attornment  of  plain- 
tiff's tenant,  Fetterman  had  gained  the  possession,  and  that  although 
the  same  tenant  had  possession  when  Davis  purchased,  Davis  was 
not  visited  with  notice. 

5.  The  court  erred  in  not  charging  the  jury,  that  if  they  believe 
all  the  testimony  offered  by  the  plaintiff,  the  plaintiff  had  sufficiently 
proved  the  contract,  delivery  of  possession  under  it,  and  the  pay- 
ment of  the  purchase-money. 

6.  The  court  erred  in  charging  the  jury  in  effect,  that  there  was 
no  evidence  from  which  they  would  be  authorized  to  infer  that 
Robert  Davis  at  the  time  he  purchased,  knew  of  the  claim  of 
Woods,  the  plaintiff. 

Shaler  and  Lowry,  for  plaintiff  in  error,  cited  7  Watts  386;  6 
Wend.  228. 

M'Candless  and  Metcalf,  for  defendant  in  error,  cited  6  Watts 
464;  2  Serg.  4*  Rawle  352;  3  Penn.  Rep.  332;  5  Bin.  132. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — We  discover  nothing  in  the  charge  of  the  court 
below,  which  in  the  slightest  degree  contravenes  the  well  estab- 
lished principles  of  law.  In  that  part  of  the  charge  in  which  it  is 
said  the  plaintiff  should  satisfy  the  jury  of  the  extent  and  boundaries 
of  his  claim,  and  that  unless  he  made  out,  by  clear  testimony,  the 
quantity  of  land  sold  to  him,  the  contract  was  void,  is  supported  by 
Robertson  v.  Robertson,  9  Wafts  42,  and  other  cases.  The  facts 
were  left  to  the  jury,  with  a  clear  and  lucid  statement  of  the  law, 
but  with  a  strong  intimation  of  the  court  on  the  weight  of  the  evi- 
dence; in  this,  as  has  been  repeatedly  ruled,  there  is  no  error.  We 
agree,  that  in  such  cases,  it  is  the  duty  of  the  court,  carefully  to  ex- 
amine the  case,  so  as  to  assist  the  jury  in  estimating  the  nature, 
weight  and  relevancy  of  the  testimony.  We  have  failed  to  perceive 
that  in  this  instance  the  court  have  transcended  these  legitimate 
limits. 

Judgment  affirmed. 
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Peters  against  Heasley. 

The  provisions  of  the  fourth  section  of  the  act  of  13th  March  1815,  which  cure 
all  defects  in  the  form  of  sales  of  unseated  lands  for  taxes,  are  as  applicable 
to  sales  made  by  the  treasurer  to  the  commissioners,  as  to  individuals.  The 
fact  that  the  commissioners  bid  more  for  the  land  than  the  amount  of  taxes  and 
cost,  would  not  render  the  sale  and  conveyance  to  them  invalid. 

ERROR  to  the  district  court  of  Venango  county. 

Richard  Peters  against  Henry  Heasley  and  others.  Ejectment 
for  1000  acres  of  land. 

The  plaintiff  exhibited  a  regular  legal  title  from  the  common- 
wealth for  the  land  in  dispute.  The  defendants  relied  upon,  and 
gave  in  evidence,  a  title  derived  from  a  treasurer's  sale  of  the  land 
as  unseated,  for  the  payment  of  taxes,  which  sale  was  made  to  the 
commissioners.  Upon  the  trial  the  plaintiff  contended,  that  the 
provisions  of  the  fourth  section  of  the  act  of  13ih  March  1S15,  which 
dispense  with  the  necessity  of  making  proof  of  all  the  prerequisites 
to  a  sale  by  the  treasurer,  and  cure  all  defects  therein,  are  not  ap- 
plicable to  a  sale  to  the  commissioners,  and  therefore  objected  to 
every  part  of  the  evidence  offered,  which  did  not  conform  precisely 
with  the  act  of  assembly.  It  appeared  also,  that  the  amount  of  the 
taxes  and  costs,  for  which  the  land  was  sold,  amounted  to  8  dollars 
87  cents,  and  the  sale  list  also  showed  that  it  was  struck  down  to 
the  commissioners  for  that  sum;  but  the  consideration  mentioned 
in  the  deed  to  the  commissioners  was  9  dollars  87  cents.  The 
plaintiff  therefore  contended,  that  this  vitiated  the  sale,  as  the  com- 
missioners had  no  power  to  bid  a  sum  exceeding  the  amount  of  the 
taxes  and  costs. 

Thompson,  president,  overruled  all  objections  to  the  evidence, 
and  instructed  the  jury,  that  the  fourth  section  of  the  act  of  13th  March 
1815,  applied  as  fully  to  sales  made  to  the  commissioners  as  to  in- 
dividuals, and  therefore  it  was  not  necessary  to  establish  by  proof, 
all  the  prerequisites  to  a  sale  of  unseated  lands  for  taxes;  and  the 
fact  of  the  recital  of  the  consideration  in  the  deed,  exceeding  the 
amount  of  the  taxes  and  costs,  was  rather  attributable  to  an  error 
in  drawing  the  deed  than  to  a  violation  of  the  act  of  assembly;  but 
in  either  case  it  would  not  vitiate  the  sale:  and  directed  the  jury  to 
find  a  verdict  for  the  defendants. 

Pearson,  for  plaintiff  in  error,  cited  16  Serg.  fy  Raivh  286. 
Galbreath  and  Riddle,  for  defendant  in  error,  cited  1  Wqtts^ll. 
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The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — After  a  series  of  decisions  on  the  construction  and 
effect  of  the  act  of  13th  March  1815,  from  13  Serg.  S?  Raivle,  &c., 
to  this  time,  we  are  asked  in  this  case  to  reconsider  them  all,  to  go 
back  to  the  earliest  decisions,  and  decide  that  unless  the  purchaser 
can  show  at  the  trial  that  every  direction  and  requisite  of  the  law 
has  been  punctually  complied  with,  the  purchaser  has  no  title.  The 
act  of  1815,  was  framed  expressly  to  dispense  with  such  proof,  and 
it  has  been  so  repeatedly  decided,  that  after  two  years  allowed  by 
the  act  within  which  an  owner  might  redeem,  all  proof  of  any  more 
than  that  a  tax  was  assessed  and  a  sale  made  was  unnecessay,that 
we  had  a  right  to  suppose  the  matter  at  rest. 

It  is,  however,  understood,  that  this  case  was  supposed  to  differ 
from  most  of  those  decisions,  in  this,  that  they  were  (with  two  ex- 
ceptions) sales  by  the  treasurer  directly  to  a  purchaser,  under  the 
first  four  sections  of  the  act;  whereas,  in  this  case,  the  land  was  first 
sold  to  the  commissioners  of  the  county,  and  not  being  redeemed  by 
the  owner  within  five  years,  it  was  by  them  sold  to  the  defendants, 
under  the  following  sections  of  the  act,  which  will  be  presently 
cited. 

"  §  5.  If  any  tract  of  unseated  land,  hereafter  to  be  sold  for  taxes 
due  at  this  time  or  which  shall  hereafter  be  imposed,  shall  not  have 
bidden  for  it  a  sum  equal  to  the  whole  amount  of  taxes  for  which 
it  shall  have  been  advertised,  and  the  costs  accrued,  then,  and  in 
that  case,  it  shall  be  the  duty  of  the  commissioners  of  the  proper 
county,  or  any  of  them,  to  bid  off  the  same,  and  a  deed  shall  there- 
upon be  made  by  the  treasurer  to  the  commissioners  for  the  time 
being,  and  to  their  successors  in  office,  to  and  for  the  use  of  the 
proper  county;  and  it  shall  be  the  duty  of  the  commissioners  to  pro- 
vide a  book  wherein  shall  be  entered,  the  name  of  the  person 
as  whose  estate  the  same  shall  have  been  sold,  the  quantity  of  land 
and  the  amount  of  taxes  it  was  sold  for,  and  every  such  tract  of 
land  shall  not  thereafter,  so  long  as  the  same  shall  remain  the  pro- 
perty of  the  county,  be  charged  in  the  duplicates  of  the  proper  col- 
lector; but  for  five  years  next  following  such  sale,  if  it  shall  so  long 
remain  unredeemed,  the  commissioners  shall,  in  separate  columns, 
in  the  same  book,  charge  every  such  tract  of  land,  with  reasonable 
county  and  road  tax,  according  to  the  quality  of  the  said  land,  not 
exceeding  in  any  case  the  sum  of  6  dollars  for  every  hundred 
acres. 

"  §  6.  The  right  of  redemption  shall  remain  in  the  real  owner  of 
such  land  for  five  years  after  such  sale,  and  on  paying  the  treasurer 
all  the  taxes  and  costs  due  thereon  to  the  time  of  sale,  and  interest 
thereon  for  the  same  time,  and  also  the  taxes  which  have  been 
assessed  thereon,  from  year  to  year,  after  the  sale,  and  interest  on 
each  assessment  from  the  time  when  it  ought  to  have  been  paid, 
and  on  the  production  of  the  treasurer's  receipt,  the  commissioners 
shall,  by  deed  poll  endorsed  on  the  back  of  the  treasurer's  deed  to 
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them,  convey  to  the  person  who  shall  have  heen  the  owner  of  the 
land  at  the  time  of  sale,  or  his  legal  representatives,  all  the  right 
and  title  which  the  county  may  have  acquired  under  such  deed; 
and  then  directs  the  commissioners  to  pay  over  the  said  taxes  to  the 
proper  township. 

"  §  7.  If  the  owner  of  such  land  shall  not  redeem  the  same  within 
the  period  aforesaid,  it  shall  therefore  he  lawful  for  the  commis- 
sioners to  sell  any  such  land  by  public  sale,  and  make  a  deed  there- 
for to  the  purchaser,  which  shall  be  available  in  law,  as  well  against 
the  county  as  against  the  person  or  persons  as  whose  estate  the  same 
shall  have  been  sold.  But  no  tract  shall  be  sold  for  a  less  sum  than 
the  amount  of  taxes  and  costs,  and  interest  which  shall  be  due  at 
the  time  of  such  sale  by  the  commissioners;"  such  land  to  be  assessed 
and  taxed  thereafter  as  other  lands. 

Section  20  gives  the  form  of  the  deed  to  be  made  by  the  treasurer 
to  the  commissioners;  in  it  is  to  be  recited,  that  no  person  having 
bid  the  amount  of  taxes  and  costs,  the  commissioners  duly  required 
them  to  buy  the  same,  &c.,  &c. 

Some  modifications  of  this  law  have  been  since  enacted.  By  the 
act  of  18th  March  1817,  commissioners  are  not  bound  to  buy,  if  no 
other  person  bid  the  amount  of  taxes  and  costs;  it  is  discretionary 
with  them  whether  to  purchase  or  not. 

By  the  act  of  29th  March  1824,  sect.  1,  the  commissioners  are 
authorized  to  sell  the  whole  or  any  part  of  a  tract  purchased  by 
them,  for  the  best  price  which  is  bidden  for  the  same,  on  its  being 
duly  advertised,  after  it  has  been  unredeemed  for  five  years. 
Section  2  again  authorizes  them  to  make  a  deed  to  the  purchaser, 
in  fee  simple,  "and  such  deed,  after  being  acknowledged  before  a 
justice  of  the  peace  of  the  proper  county,  is  hereby  declared  to  be 
good  and  valid,  to  all  intents  and  purposes,  for  such  title  as  said 
commissioners  had  a  right  to  convey." 

The  law  as  it  stood  had  been  found  a  great  evil.  The  sale  might 
have  been  perfectly  regular,  every  thing  required  by  the  law  might 
have  been  strictly  performed,  and  yet  after  the  lapse  of  a  few  years 
this  could  not  be  all  proved  in  court,  and  the  result  was  that  many 
refused  to  pay  their  taxes  on  unseated  lands;  if  sold,  they  waited 
until  the  purchaser  had  rendered  them  valuable  by  improvements, 
and  then  took  the  land  and  improvements.  The  act  of  1815  was 
passed  to  remedy  the  evil.  To  give  the  landholder  time,  no  land 
was  to  be  sold  except  for  taxes  assessed  a  year  before  the  sale.  To 
prevent  surprise,  the  law  directed  the  sales  to  be  once  in  two  years, 
and  prescribed  the  day  of  sale.  Still  further,  to  leave  him  without 
excuse,  it  allowed  two  years  after  the  sale  within  which  to  redeem 
the  land  sold,  and  that  he  might  not  allege  that  he  could  not  find 
the  purchaser,  he  was  to  redeem  by  paying  the  taxes,  costs  and 
interest  to  the  treasurer  of  the  county.  If  the  treasurer  refused  to 
receive  the  same,  or  if  the  owner  had  paid  the  taxes  before  the 
sale,  he  might  recover  his  lands,  "  but  in  no  other  case,  and  on  no 
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other  plea  should  an  action  be  sustained;"  and  again,  "no  alleged 
irregularity  in  the  assessment,  or  in  the  process  or  otherwise,  shall 
be  construed  or  taken  to  affect  the  title  of  the  purchaser,  but  the 
same  shall  be  taken  to  be  good  and  legal." 

These  provisions  extend  in  terms  to  all  sales  made  by  the  county 
treasurer,  without  any  reference  to  who  might  be  the  purchaser. 
But  it  was  foreseen,  that  until  a  construction  was  put  on  this  law, 
some  owners  would  still  neglect  to  pay;  and  it  was  supposed  that 
some  tracts  of  unseated  land  were  of  such  quality  as  not  to  be 
worth  the  taxes;  and  in  the  sections  cited,  provision  is  made  for 
such  cases.  There  was,  however,  no  intention,  that  the  county 
should  become  a  speculator,  and  it  would  not  buy  if  any  other  per- 
son bid  the  amount  of  taxes  and  costs.  It  was  also  known,  that 
lands  supposed  to  be  worthless  at  the  sale,  might,  by  the  progres- 
sive settlement  of  the  country  or  of  improvements,  or  the  discovery 
of  minerals  be  found  to  be  of  value,  and  where  the  county  had  pur- 
chased, the  term  for  redemption  by  the  former  owner  was  extended 
to  five  years,  after  which  the  county  could  sell;  it  cannot  be  ima- 
gined that  it  was  intended  in  such  case,  that  the  county  got  no 
title  by  its  deed,  for  that  was  found  to  be  the  case  under  former 
laws,  or  that  he  who  purchased  from  the  county,  should  be  liable 
to  be  evicted  at  any  time,  unless  he  could  preserve  all  the  evidence 
of  the  proceeding.  This  matter  has  already  been  before  this  court, 
Foster  v.  Huston,  1  Watts  477.  The  first  two  errors  assigned  in 
that  case  were: — 

1.  Under  the  acts  of  assembly,  it  required  a  specific  case  before 
the  commissioners  could  purchase,  and  it  lies  upon  them  to  show 
that  that  case  had  occurred,  before  the  deed  to  them  could  be  re- 
ceived in  evidence. 

2.  When  a  deed  is  made  by  the  commissioners,  it  must  be  sup- 
ported by  all  the  prerequisites  of  the  act  of  assembly;  it  is  not  em- 
braced by  the  terms  of  the  act  of  1815.     That  only  applies  to  sales 
by  the  treasurer.     The  sale  by  the  treasurer,  and  that  by  the  com- 
missioners were  in  that  case  held  valid.     The  first  sections  of  the 
act  were  decided  to  extend  to  all  sales  for  taxes  made  by  the  trea- 
surer, and  the  fifth  and  following  sections  only  extended  the  time  of 
redemption.     The  five  years  having  expired,  the  commissioners 
were  considered  as  the  absolute  owners,  and  like  all  absolute 
owners,  able  to  sell:  but  being  trustees  for  the  county,  were  to  sell 
at  public  sale.     Their  deed  is  not  to  be  acknowledged  in  open 
court  as  that  of  treasurer,  but  before  a  justice  as  the  deed  of  any 
other  owner  of  the  fee.     In  the  case  cited  page  47.9,  the  chief  jus- 
tice says,  if  the  land  sold  to  the  commissioners  is  not  redeemed 
within  five  years,  the  deed  of  the  treasurer  vests  in  them  a  title 
indefeasible,  if  so  their  deed  to  a  purchaser  must  vest  the  same 
title  in  him. 

Another  objection  taken  in  this  case  is,  that  the  commissioners 
bid  more  than  the  amount  due  for  taxes  and  costs:  first,  this  does 
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not  clearly  appear  in  the  book,  which  the  law  directs  them  to  keep, 
and  in  the  treasurer's  sale  book,  the  sum  bid  was  8  dollars  and 
87  cents,  the  precise  amount  of  taxes  and  costs;  in  drawing  the  deed, 
the  price  inserted  is  9  dollars  and  87  cents,  probably  by  mistake. 

And  secondly,  it  does  not  avoid  the  sale  if  more  is  bid  by  the 
commissioners.  The  act  does  not  limit  them  to  the  precise  amount, 
nor  state  or  imply  that  more  being  bid  shall  avoid  the  sale.  A 
mistake  of  the  precise  sum  due,  made  by  the  commissioner  who 
bids,  is  not  an  injury  to  the  owner,  nor  advantage  to  the  county. 
When  the  owner  comes  to  redeem,  he  is  bound  to  pay,  not  the  sum 
bid,  but  the  amount  of  taxes  and  costs  due  when  it  was  sold,  and 
taxes  since  accruing  and  interest,  as  is  prescribed  by  the  act  of 
assembly. 

Judgment  affirmed. 


Duncan  against  M'Cumber. 

A  writ  of  fieri  facias  delivered  to  the  sheriff,  binds  the  personal  property  of 
the  defendant  from  the  time  of  delivery,  whether  a  levy  has  been  then  made  or 
not,  as  against  a  subsequent  purchaser  from  the  defendant:  and  the  sheriff  may 
seize  the  goods  before  the  return  day,  and  sell  them  afterwards  to  satisfy  the 
judgment. 

But  if  another  judgment  has  been  recovered  before  a  justice  of  the  peace 
against  the  same  defendant,  and  an  execution  be  delivered  to  the  constable  who 
after  the  delivery  of  the  former  writ  to  the  sheriff,  seizes  the  goods  and  sells 
them  at  public  sale,  without  notice  of  the  former  writ,  the  sheriff  cannot  after- 
wards take  the  goods  out  of  the  possession  of  one  who  purchased  at  the  consta- 
ble's sale. 

This  would  be  the  law  if  the  constable  had  seized  and  sold  the  goods 
of  a  testator  under  a  judgment  and  execution  against  the  defendant  as  executor, 
and  the  judgment  and  fieri  facias  delivered  to  the  'sheriff  were  also  against  the 
defendant  as  executor. 

But  if  the  constable's  execution  had  been  on  a  judgment  against  the  defendant 
in  his  own  right,  the  constable  could  not  have  taken  the  goods  of  the  defendant 
that  had  belonged  to  the  testator,  so  long  as  the  sheriff  had  in  his  hands  an 
execution  against  the  defendant  as  executor,  which  bound  the  goods. 

ERROR  to  the  common  pleas  of  Erie  county. 

This  was  an  action  of  trespass  de  bonis  asportatis,  brought  by 
Solomon  M'Cumber,  the  defendant  in  error,  against  James  Duncan, 
plaintiff  in  error.  The  goods  in  question  were  part  of  the  personal 
estate  of  Moses  Fellows  at  the  time  of  his  decease;  and  as  such 
were  thereupon  taken  into  possession  by  Rebecca  Fellows,  his 
executrix  and.  widow.  Upon  a  judgment  obtained  against  her,  as 
the  executrix  of  Moses  Fellows,  in  favour  of  James  Duncan,  the 
plaintiff  in  error,  in  (he  common  pleas  of  Erie  county,  a  writ  of 
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fieri  facias  was  sued  out  to  May  term  1839,  directed  to  the  sheriff 
of  Erie  county,  and  delivered  to  him  to  be  executed  on  the  27th 
day  of  March,  1839,  in  the  borough  of  Erie:  at  which  place,  it 
seems,  that  the  sheriff,  without  going  to  the  residence  of  Rebecca 
Fellows  about  fourteen  miles  from  the  borough,  where  the  goods 
then  were,  endorsed  a  seizure  of  them  upon  the  back  of  the  writ, 
without  seeing  them,  or  having  them  in  his  power;  arid  without 
attempting  to  take  the  possession  of  them,  until  twenty  days  or 
more  afterwards,  when,  in  the  mean  while,  they  had  come  into 
the  hands  and  possession  of  the  defendant  in  error,  as  a  purchaser 
thereof  at  constable's  sale,  made  under  the  following  circumstances: 
On  the  first  of  April,  1839,  an  execution  was  issued  by  Thomas 
Greenwood,  a  justice  of  the  peace  of  Erie  county,  against  Rebecca 
Fellows,  in  her  own  right,  as  it  would  appear  by  the  execution,  at 
the  suit  of  Ezra  Thompson,  for  70  dollars  and  79  cents,  besides 
costs  of  suit:  also,  on  the  next  day,  another  execution  was  issued 
by  P.  Wells,  another  justice  of  the  peace  of  Erie  county,  against 
Rebecca  Fellows,  as  executrix  of  Moses  Fellows,  deceased,  at  the 
suit  of  Timothy  J.  Newton,  for  a  debt  of  6  dollars  and  20  cents, 
besides  82  cents  costs;  both  of  these  executions  were  directed  to 
the  constable  of  Harborcreek  township  in  Erie  county,  whose 
name,  as  it  appears,  was  G.  W.  Walker;  having  them  in  his  hands 
on  the  2d  day  of  April,  1839;  he,  by  virtue  thereof,  actually  took 
the  goods  from  the  possession  of  Rebecca  Fellows  where  he  found 
them,  and  in  the  course  often  or  twelve  days  afterwards,  sold  them 
public  auction  to  the  defendant  in  error,  after  giving  due  notice 
thereof.  The  goods,  upon  the  defendant  in  error's  paying  for  them, 
were  accordingly  delivered  by  the  constable  to  him;  from  whom 
the  plaintiff  in  error,  in  company  with  the  deputy  sheriff,  after- 
wards, but  before  the  return-day  of  [he  fieri  facias,  took  the  goods 
by  virtue  thereof. 

Upon  the  trial  of  the  cause  below,  after  the  evidence  was  given 
to  the  jury,  the  counsel  of  the  defendant  requested  the  court  to 
charge  the  jury,  1st,  That  the  execution  in  favour  of  James  Dun- 
can and  against  Rebecca  Fellows,  executrix  of  Moses  Fellows, 
deceased,  bound  the  personal  property  of  the  deceased,  from  the 
delivery  of  the  same  to  the  sheriff.  2d,  That  the  levy  and  sale  of 
the  goods  by  the  constable,  Walker,  upon  an  execution  issued  by  a 
justice,  and  received  by  the  constable  after  the  lien  of  the  fieri 
facias  in  the  sheriff's  hands  had  attached,  did  not  release  the  goods 
from  the  sheriff's  levy  and  lien;  and  that  notwithstanding  the 
action  of  the  constable,  the  sheriff  was  justified  in  taking  and  selling 
the  goods  upon  the  fieri  facias  in  his  hands.  3d,  That  the  execu- 
tion in  the  constable's  hands,  being  against  Rebecca  Fellows  for 
her  individual  debt,  the  constable  could  not  levy  upon  and  sell  the 
goods  late  of  Moses  Fellows,  deceased,  in  her  possession  as  execu- 
trix, so  as  to  release  them  from  the  previous  lien  of  the  fieri  facias, 
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in  favour  of  James  Duncan  against  Rebecca  Fellows,  as  the  execu- 
trix of  Moses  Fellows,  deceased. 

The  court  in  their  charge  to  the  jury  considered  the  defendant's 
first  proposition  to  be  correct  in  general;  but  denied  his  second, 
unless  the  purchaser  at  the  constable's  sale  had  full  notice  of  the 
sheriff's  claim  to  the  goods  under  the  fieri  facias,  and  his  endorse- 
ment thereon  of  having  levied  on  the  same;  whether  he  had  such 
notice  or  not,  the  court  left  as  a  question  of  fact  to  the  jury  to  be 
decided  by  them.  The  defendant's  third  proposition,  the  court 
answered  in  the  negative.  The  counsel  of  the  defendant  below 
excepted  to  the  answers  and  charge  of  the  court  on  his  second  and 
third  propositions;  which  have  been  assigned  for  error. 

Walker  and  Galbreath,  for  the  plaintiff  in  error,  referred  to  the 
39th  sec,  of  the  act  of  the  16th  of  June  1836,  Parkefy  Johns.  Dig. 
575;  2  Whart.  Dig.  tit.  Execution,  pi.  264,265,  and  266,  to  show 
that  the  court  erred  in  their  charge  on  the  second  point;  and  to  2 
Watts  110,  for  a  like  purpose  on  the  third  point. 

Randall,  for  defendant  in  error,  cited  5  Bawle  290;  3  Rawle  343, 
406;  6  Watts  550;  2  Johns.  Ch.  Rep.  312;  6  Watts  400. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — At  common  law,  in  England,  the  writ  of  fieri 
facias  bound  the  defendant's  goods  from  its  teste,  so  that  a  sale  of 
the  goods  made  thereafter  by  the  defendant,  though  bona  fide, 
might  have  been  avoided  by  a  seizure  of  the  goods  under  the  writ 
at  any  time  before  it  became  returnable.  J2non.  Cro.  Eliz.  174; 
Cro.  Car.  149, 181,  440;  1  Mod.  188;  Gilb.  on  Executions  13,  14. 
It  was  no  doubt  presumed,  when  such  writ  was  awarded,  that  it 
would  not  only  be  issued,  but  would  be  immediately  put  into  the 
hands  of  the  sheriff,  and  be  by  him  executed.  This,  however,  was 
not  always  the  case.  On  the  contrary,  the  notion  of  the  goods  being 
retrospectively  bound  from  the  teste  of  the  writ,  was  frequently 
abused  by  taking  out  writs  of  fieri  facias,  one  after  the  other,  with- 
out ever  delivering  them  to  the  sheriff,  whereby  the  goods  of  the 
defendants  therein  named  became  bound,  which  consequently  made 
the  sales  thereof  by  the  defendants,  and  all  commerce  in  regard  to 
them,  some  what  uncertain.  To  prevent  this,  as  Chief  Baron  Gilbert 
observes,  Gilb.  on  Executions  14,  it  was  enacted,  among  other 
things,  by  the  statute  of  frauds,  29  Car.  2,  c.  3,  sect.  16,  "  that  no 
writ  of  fieri  facias,  or  other  writ  of  execution,  shall  bind  the  pro- 
perty of  goods,  against  whom  such  writ  of  execution  shall  be  sued 
forth,  but  from  the  time  that  such  writ  shall  be  delivered  to  the 
sheriff,  under  sheriff,  or  coroners,  to  be  executed;  and  for  the  better 
manifestation  of  the  said  time,  the  sheriff,  under  sheriff,  and  coro- 
ners, their  deputies  and  agents,  shall,  upon  the  receipt  of  any  such 
writ,  (without  fee  for  doing  the  same,)  endorse  upon  the  back  there- 
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of,  the  day  of  the  month,  or  year,  whereon  he  or  they  received  the 
same."  1  Mod.  188;  1  Sid.  271.  But  neither  before  nor  since  the 
passage  of  this  statute,  is  the  property  of  the  goods  altered  by  the 
mere  delivery  of  the  writ  to  the  sheriff,  but  continues,  notwithstand- 
ing, in  the  defendant,  till  the  execution  thereof.  The  meaning  of 
these  words,  "  that  the  goods  shall  be  bound  from  the  delivery  of 
the  writ  to  the  sheriff,"  is,  that  after  the  writ  is  so  delivered,  if  the 
defendant  makes  an  assignment  of  his  goods,  unless  in  market  overt, 
the  sheriff  may  take  them  in  execution.  Lathal  v.  Tomkins,  2  Eq. 
Ca.  Mr.  381, pi.  14;  Smallcomb  v.  Cross,  1  Lord  Ray m.  252;per 
Holt,  C.  J.  This  statute,  however,  only  protects  goods  in  the 
hands  of  purchasers  or  strangers,  where  the  goods  are  sold  bona 
fide;  for  if  the  party  die  after  the  teste,  but  before  the  delivery  of  the 
writ  to  the  sheriff,  the  goods  are  bound  in  the  hands  of  his  executors 
or  administrators;  for  this  is  not  a  change  of  property  by  sale,  or 
for  a  valuable  consideration;  Comb.  145;  so  that  in  this  respect  the 
law  is  still  the  same  that  it  was  before  the  statute,  which  was  made 
for  the  benefit  of  strangers,  who  might  have  acquired  a  title  to  the 
goods  between  the  teste  of  the  writ  of  execution,  and  the  time  of 
the  delivery  thereof  to  the  sheriff,  and  not  for  the  benefit  of  the  party, 
or  his  executors  or  administrators.  Bac.  Mr.  tit.  Ezecution716, 
733;  Gilb.  on  Executions  15,  16.  That  the  principle  of  the  com- 
mon law  of  England,  in  regard  to  the  goods  of  a  defendant,  in  an 
execution,  being  bound  thereby  from  its  teste,  was  introduced  into 
and  adopted  in  Pennsylvania,  upon  its  first  settlement  as  a  province, 
is  evidenced  very  clearly  by  our  act  of  assembly,  passed  for  the  pre- 
vention of  frauds  and  perjuries,  in  1772.  The  fourth  section  of  this 
act  is  an  exact  transcript  of  the  sixteenth  section  of  29  Car.  2,  c.  3* 
already  recited,  with  the  exception  of  the  words  "  of  the  person," 
which  appear  to  have  been  omitted  in  the  English  statute,  evidently 
from  oversight.  Had  not  the  rule  of  the  common  law  of  England 
on  this  subject  been  in  force  here,  the  passage  of  our  act  would  have 
been  wholly  unnecessary.  But  being  in  force  here,  and  the  like 
evils  experienced  from  it,  as  were  there,  it  became  necessary  to 
apply  a  similar  remedy.  It  is  evident,  therefore,  since  the  writ  of 
fieri  facias  in  this  case  was  delivered  to  the  sheriff  before  the  exe- 
cutions were  issued,  under  which  the  constable  took  and  sold  the 
goods,  that  they  were  bound  by  the  fieri  facias,  when  the  execu- 
tions came  first  into  the  hands  of  the  constable,  whether  the  sheriff 
had  actually  then  made  a  seizure  of  the  goods  or  not:  and  as  against 
a  purchaser  from  the  defendant  in  the  execution,  the  sheriff  would, 
by  virtue  of  the  lien  thus  acquired,  have  had  a  right  to  seize 
or  take  the  goods  at  any  time  before  the  return-day  of  the  fieri 
facias  had  passed  by,  and  to  sell  them  afterwards,  for  the  pur- 
pose of  satisfying  the  debt  mentioned  in  the  writ.  But  whether  he 
had  such  right,  as  against  a  purchaser  without  notice  of  the  lien 
under  the  fieri  facias  from  a  constable,  where  the  latter  took  and 
sold  the  goods  under  executions  authorizing  him  to  do  so,  seems  to 
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present  a  different  question.  Under  the  statute  of  29  Car.  2,  it  has 
been  held,  that  goods  bought  at  a  sale  made  under  an  execution, 
delivered  to  the  sheriff  subsequently  to  the  delivery  of  a  prior  exe- 
cution, were  protected  from  the  prior  execution,  in  the  hands  of  the 
purchaser  under  the  second  execution;  although,  as  to  any  other 
party,  the  goods  were  bound  by  the  prior  delivery  of  the  first  writ, 
under  which  the  sheriff  ought  to  have  taken  and  sold  them.  This 
distinction  seems  to  have  been  considered  necessary,  in  order  that 
the  ends  of  justice  might  be  advanced,  which  it  was  thought  would 
be  frustrated,  should  the  sales  made  under  executions  be  suffered  to 
be  invalidated  by  other  executions,  in  being  before  or  at  the  same 
time.  Smallcomb  v.  Cross,  1  Lord  Raym.  252;  Hutchison  v.  John- 
son, 1  Term  Rep.  729.  It  is  certainly  of  the  first  importance,  in 
order  that  the  ends  of  justice  may  be  fully  met  and  answered,  that 
personal,  as  well  as  real  estate,  should  bring  fair  prices  at  judicial 
sales,  which  cannot  be  effected  with  any  degree  of  certainty,  without 
giving  all  reasonable  protection  to  the  purchasers  thereof.  And 
seeing  such  sales  are  not  only  made  publicly,  but  at  a  certain  time 
and  place,  fixed  on  for  that  purpose  by  the  proper  officer  of  which 
he  is  required  to  give  a  certain  previous  notice,  either  by  written 
or  printed  hand-bills,  set  up  in  the  most  public  places,  or  advertise- 
ments published  in  the  newspapers  of  the  county,  so  that  all  wishing 
to  buy  may  be  informed  of  the  sale  about  to  be  made,  and  that 
other  officers,  having  judicial  process  in  their  hands,  which  they 
ought  to  execute,  may  be  advised  of  what  is  going  on,  and  assert 
their  claims  of  preference,  if  they  have  any,  it  would  seem  to  be  beth 
expedient  and  reasonable,  that  property  once  sold,  in  this  manner, 
should  not  be  liable  to  be  sold  a  second  time,  under  judicial  process 
against  the  same  defendant,  after  it  shall  have  gone  into  the  hands 
of  the  purchaser,  at  the  first  sale.  If  an  officer,  who  has  judicial 
process  placed  in  his  hands  to  be  executed,  shall,  through  neglect  of 
duty,  or  want  of  proper  vigilance  upon  his  part,  suffer  a  sale  of  pro- 
perty to  be  made,  under  judicial  process  of  later  date,  as  to  lien, 
whereby  an  injury  or  loss  shall  accrue  to  the  party  in  whose  favour 
he  holds  such  process,  it  is  better  that  he  should  be  held  liable  for 
such  loss  than  that  the  purchaser  should  be  disturbed  in  his  enjoy- 
ment of  the  property  after  having  bought  and  paid  for  it.  Under 
this  view  of  the  case,  and  the  law  applicable  to  it,  we  are  of  opin- 
ion, that  the  sale  of  the  goods  in  question,  so  far  as  the  constable 
took  and  sold  them,  under  the  execution  against  Rebecca  Fellows, 
as  the  executrix  of  Moses  Fellows,  deceased,  was  good,  and  that 
the  sheriff  could  not  afterwards  take  the  same  goods  out  of  the  pos- 
session of  the  purchaser  at  constable's  sale.  Consequently,  if  Dun- 
can, the  defendant  below,  either  advised  the  sheriff  or  his  deputy 
to  take  the  goods,  or  aided  in  doing  so,  he  thereby  became  a  tres- 
passer, andliable  to  be  sued  by  the  plaintiff  below  as  such.  But  in 
regard  to  the  goods  taken  and  sold  by  the  constable,  under  the  exe- 
cution against  Rebecca  Fellows,  individually  in  her  own  right,  we 
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think  the  constable  had  no  right  to  take  the  goods  in  her  possession, 
belonging  to  the  estate  of  Moses  Fellows,  the  testator,  as  long  as  the 
sheriff  had  in  his  hands  an  execution  against  her,  as  executrix  of 
the  testator,  which  bound  the  goods.  Farr  v.  Newman,  4  Term 
Rep.  621.  The  court  below,  however,  instructed  the  jury  other- 
wise. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


White  arid  Schnebly's  Case. 

In  a  proceeding  by  summons  against  one  resident  partner,  and  foreign  attach- 
ment against  the  non-resident  partner,  under  the  seventy-second  and  subsequent 
sections  of  the  Act  of  13th  June  1836,  the  partnership  property  cannot  be  taken 
under  the  foreign  attachment;  the  separate  property  of  the  non-resident  partner, 
only,  is  so  liable. 

THIS  was  an  appeal  from  the  decree  of  the  court  below,  order- 
ing the  money  paid  into  court  by  the  sheriff,  being  the  proceeds  of 
sale  under  certain  executions  against  the  partnership  property  of 
Jacob  R.  White  &  David  H.  Schnebly,  partners  in  trade,  under  the 
firm  of  White  &  Schnebly,  to  be  paid  to  the  execution  creditors,  by 
Alexander  Wilson,  assignee  of  said  White  &  Schnebly. 

The  facts  of  the  case  were,  that  Thomas  M'Kenzie  issued  the 
process  of  summons  and  attachment  against  White  &  Schnebly, 
May  14, 1838.  The  writ  commanded  the  sheriff  "  to  summon  Jacob 
R.  White  to  appear  on  the  third  Monday  of  June  next,  to  answer 
the  plaintiff  of  a  plea  of  trespass  on  the  case,"  &c.,  and  to  "  attach 
the  said  David  H.  Schnebly,  a  non-resident  of  Pennsylvania,  and 
resident  of  Maryland,  by  all  and  singular  his  goods  and  chattels,  in 
whose  hands,"  &c.  The  praecipe  ordered  "  summons  case  against 
the  defendant  White,  and  foreign  attachment  against  the  defendant 
Schnebly,  (a  non-resident.)  by  all  and  singular  his  goods  and  chat- 
tels, in  the  hands  or  possession  of  T.  S.  Clarke  &  Co.,  and  summon 
said  Clarke  &  Co.  as  garnishees."  The  sheriff  executed  this  writ 
May  4,  183S,  by  serving  a  summons  on  White;  and,  as  to 
Schnebly,  by  serving  a  copy  on  Clarke  &  Co.,  and  summoning  them 
as  garnishees,  and  attached  in  their  possession  eight  boxes  of  mer- 
chandize and  eleven  hogsheads  of  sugar.  On  the  same  day  Daniel 
Schnebly  issued  similar  process,  which  was  executed  on  the  same 
day,  and  the  proceedings  were  similar.  Awards  of  arbitrators  were 
had  in  both  cases  September  11,  1838,  for  the  respective  plain- 
tiffs, and  writs  of  fieri  facias  issued  to  October  term  1838. 

Richard  S.  Marriott  and  Richard  S.  Hardesty,  trading  under  the 
x. — T* 
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firm  of  Marriott  &Hardesty,  issued  similar  process  against  the  same 
defendants  May  22,  1838,  which  was  served  in  the  same  man- 
ner, as  to  Schnebly.  There  was  a  return  of  non  est  inventus  as 
to  White,  for  whom  there  was  no  appearance.  Judgment  against 
Schnebly,  December  20,  1838,  liquidated  January  19,  1839,  at  414 
dollars  and  64  cents. 

William  Swan  for  the  use  of  Christian  R.  Hainecker  and  Albert 
Schumacher,  issued  similar  process  to  July  term  1838,  served  as  to 
Schnebly  May  22,  1838;  non  est  inventttsas  to  White.  Judgment 
February  11,  1839,  and  liquidation  same  day,  at  616  dollars  and 
38  cents. 

David  H.  Schnebly,  one  of  the  defendants,  executed  a  power  of 
attorney  to  his  partner  to  assign,  June  1,  1838,  which  was  proved 
by  the  subscribing  witness  June  4,  1838.  On  May  28,  1838, 
White  &  Schnebly,  by  Jacob  R.  White,  made  an  assignment  to 
Alexander  Wilson,  (reciting  a  power  of  attorney  from1  White,)  of 
all  the  property,  estate,  effects,  goods,  chattels,  rights  and  credits  of 
the  firm  which  they  then  held  in  partnership,  real,  personal,  and 
mixed,  in  trust  to  sell  the  same;  and,  after  deducting  expenses,  to 
pay  all  debts  due  by  said  firm,  and  all  just  claims  and  demands  upon 
the  same;  provided,  the  creditors,  within  ninety  days,  released  the 
persons  of  said  White  and  Schnebly  from  any  further  arrests  on 
account  of  any  debts,  demands,  or  claims  upon  the  said  firm  of 
White  &  Schnebly.  Any  property  that  the  said  White  &  Schnebly 
may  hereafter  acquire,  or  may  now  hold  in  severalty,  to  remain  lia- 
ble for  the  said  debts,  demands  or  claims,  as  if  the  said  release  were 
not  made.  And  provided  also,  that  those  creditors  of  the  said  firm 
of  White  &  Schnebly  who  have  issued,  or  may  hereafter  issue  legal 
process  against  the  said  White  &  Schnebly,  or  either  of  them,  for  or 
on  account  of  debts  due  to  the  said  firm  of  White  &  Schnebly,  or 
who  may  have  instituted,  or  may  hereafter  institute^  legal  proceed- 
ings in  any  court  of  justice  against  said  White  &  Schnebly,  or  either 
of  them,  for  or  on  account  of  the  debts  due  by  said  firm,  shall  not 
receive  any  part  of  the  proceeds  aforesaid  under  this  clause,  until 
after  those  creditors  aforesaid  shall  be  paid  in  full;  unless  the  said 
creditors,  issuing  or  instituting  legal  process  or  proceedings  as  afore- 
said, shall  discontinue  and  abandon  such  legal  proceedings  within 
sixty  days  from  the  date  of  these  presents. 

3.  In  the  third  place,  to  apply  the  residue,  after  payment  of  the 
claims  aforesaid,  to  the  payment  of  the  just  claims  of  those  creditors 
of  the  firm  of  White  &  Schnebly,  who  fail  or  refuse  to  comply  with 
the  conditions  set  forth  in  the  second  clause  aforesaid. 

4.  To  pay  over  the  surplus,  should  there  be  any,  after  payment 
of  their  claims  aforesaid,  to  the  said  White  &  Schnebly,  severally, 
in  equal  proportions,  or  their  legal  assignees.     And  the  said  party 
of  the  first  part,  doth  hereby  nominate,  ordain,  constitute  and  ap- 
point the  said  Wilson  their  attorney,  for  them,  and  in  their  names 
and  stead,  to  demand,  sue  for,  prosecute  and  recover,  all  demands 
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or  claims,  due  or  belonging  to  the  said  firm,  and  to  do  all  in  their 
name,  that  may  be  necessary  to  give  full  effect  to  the  foregoing  as- 
signment. And  the  said  party  of  the  second  part,  doth  hereby 
accept  and  undertake  the  trust  aforesaid,  and  covenant  to  execute 
faithfully,  all  matters  and  things  to  be  by  him  done  according  to 
the  premises. 

This  was  acknowledged  by  Alexander  Wilson,  before  Alderman 
Down,  May  28,  1838,  and  by  White,  for  self  and  partner,  before 
John  Hutchinson,  justice  of  the  peace,  in  Franklin  county,  June  8, 
1838.  It  was  duly  recorded  in  Allegheny  and  Franklin  counties, 
and  bond  filed  by  the  assignee,  with  surety  approved  by  the  court. 

A  doubt  existing  as  to  who  was  entitled  to  the  possession  of  the 
goods  attached  and  assigned,  and  it  being  desirable  that  the  said 
goods  might  be  sold  without  the  expense  and  loss  arising  from  the 
delay  of  a  legal  determination  of  the  matter,  it  was  agreed  that  the 
goods  should  be  sold  by  the  sheriff,  on  the  execution  issued  in  the 
cases  of  Daniel  Schnebly,  and  of  M'Kenzie  against  White  &  Schne- 
bly,  and  the  proceeds  of  sale  should  be  brought  into  court,  to  be 
distributed  by  the  court  according  to  any  decree  which  should  be 
made  thereon.  On  a  case  stated,  or  where  there  is  a  disagreement 
as  to  facts,  an  issue  shall  be  joined,  and  the  proceeds  should  be  dis- 
tributed according  to  the  legal  rights  of  the  respective  claimants, 
subject  to  an  appeal  or  writ  of  error,  as  the  case  may  require. 

August  14,  1839,  the  court  decreed  that  the  money  be  distributed 
to  the  attaching  creditors,  according  to  priority  of  lien,  and  if  any 
remains,  then  to  the  assignee. 

Alexander  Wilson,  assignee,  appealed  to  the  supreme  court,  and 
assigned  as  ground  of  reversal  of  the  decree,  that  the  court  erred  in 
decreeing  the  proceeds  of  sale  to  the  attaching  creditors,  inasmuch 
as  the  effects  of  Schnebly  alone  were  attached,  and  his  separate 
interest,  and  not  that  of  the  firm  of  White  &  Schnebly,  was  the 
subject  of  this  proceeding  in  rein.  The  whole  interest  of  the  firm 
having  been  assigned  to  Alexander  Wilson,  before  such  interest 
was  subject  to  any  lieu  of  the  creditors,  he  was  entitled  to  the  pro- 
ceeds of  sale  under  the  agreement  filed. 

Findlay,  for  the  appellant,  contended,  that  the  court  below 
ought  to  have  awarded  the  proceeds  of  sale  of  the  partnership 
effects  to  the  assignee  of  the  partners,  the  assignment  being  made 
previous  to  the  issuing  of  the  execution  and  levy  and  sale  thereon. 
The  act  of  assembly  of  the  13th  June  1836,  by  which  the  foreign 
attachment  law  is  altered  and  re-enacted,  does  not  apply  to  the 
case  of  partners  in  trade.  That  is  obvious,  from  referring  to  the 
70th  and  subsequent  sections.  The  70th  section  only  embraces 
cases  where  two  or  more  persons  are  not  jointly,  but  rest  severally 
liable  to  the  suit  of  another;  and  the  writ  prescribed  commands  the 
sheriff  to  summon  one  and  attach  the  other,  "by  all  and  singular 
his  goods  and  chattels."  The  72d  section  authorizes  the  plaintiff 


220  SUPREME  COURT  [Pittsburgh 

[White  &  Schnebly's  Case.] 

to  proceed  thereon  against  the  defendants  named  in  the  summons 
or  capias,  in  like  manner,  and  with  like  effect,  as  if  one  writ  or 
capias  had  been  issued  against  all  the  defendants,  and  to  proceed 
against  the  defendants  named  in  the  clause  of  attachment,  and  their 
estate  or  effects  seized  or  bound  thereby,  in  the  manner  provided 
where  all  the  defendants  are  attached.  The  73d  section  authorizes 
the  plaintiff  to  levy  his  judgment  or  the  residue  thereof  of  the  goods 
and  effects  remaining,  subject  to  the  attachment  only  where  the 
defendants  appearing  have  nothing,  or  not  sufficient  to  levy  the  at- 
tachment. Though  by  the  74th  section  the  court  may  award 
execution  in  the  first  instance,  against  the  goods  or  effects  of  the 
defendant  attached,  saving  nevertheless  to  the  defendants,  their  re- 
spective rights  and  claims  against  each  other  in  that  behalf.  That 
these  sections  were  intended  to  apply  only  to  the  cases  of  joint 
debtors,  or  if  applicable  to  partners,  only  to  levy  the  separate 
estate  of  the  non-resident  partner,  is  apparent  as  well  from  the  re- 
marks of  the  commissioners  who  reported  the  code,  as  from  the 
structure  of  the  clauses  in  the  act  and  the  reason  of  the  thing  itself. 
They  say,  "the  72d  and  six  following  sections,  are  suggested  with 
the  view  of  removing  difficulties  that  occasionally  happen  in  prac- 
tice, where  there  are  two  or  more  joint  debtors,  and  one  or  more  of 
them  are  not  liable  to  a  foreign  attachment.  In  such  cases  it  some- 
times happens  that  the  resident  defendants  are  insolvent,  and  as 
the  plaintiff  cannot  proceed  against  the  absent  defendants  by  at- 
tachment, under  the  existing  practice,  his  remedy  is  not  adequate." 
They  could  not  therefore  mean  the  provisions  to  apply  to  the  case 
of  partners  where  one  is  resident,  and  in  possession  of  the  partner- 
ship effects;  for  there  the  remedy  is  adequate,  it  being  settled  that 
in  a  suit  against  partners,  for  a  partnership  debt,  on  a  judgment 
against  one,  the  whole  partnership  effects  may  be  levied  in  execu- 
tion and  sold.  Taylor  v.  Henderson,  17  Serg.  $•  Rawle  457. 
There  is,  therefore,  no  need  of  the  act  for  such  a  case  as  the  pre- 
sent; the  plaintiff's  remedy  is  as  complete  against  the  partnership 
property  as  that  of  any  partnership  creditor.  The  defect  was  that 
the  joint  debtor,  or  partner's  separate  property,  was  not  subject  to 
execution,  where  he  was  non-resident,  on  a  judgment  against  the 
resident  partner,  and  to  that  alone  the  act  was  intended  to  apply. 
Any  separate  property  of  Schnebly  might  have  been  comprehended 
within  the  writ  of  attachment,  and  if  it  had  been,  in  case  of  de- 
ficiency in  the  partnership  funds,  might  have  been  applied  to  the 
plaintiff's  claim,  subject  to  the  claims  of  others.  But  that  is  not  the 
case  before  us;  partnership  property  alone  was  attached,  and  to 
that  we  say  the  act  of  assembly  never  was  intended  to  apply. 

He  also  cited  2  Pet.  662,  per  Story,  J.;  2  Rev.  Code  of  New 
York,  1828,  page  3;  16  Johns.  102;  14  Johns.  217;  6  Johns.  Ch. 
186;  1  Wend.  311. 

Baird  and  Lowry,  after  suggesting  that  the  assignment  was 
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void,  because  the  power  of  attorney  was  subsequent  to  it,  stated 
that  they  did  not  rely  on  this,  but  contended  that  the  act  of  assem- 
bly fairly  embraced  a  case  like  the  present,  and  was  intended  to 
give  a  remedy  against  partners;  they  were  within  the  words  and 
meaning  of  the  law.  They  urged  that  the  remedy  given  by  the 
law,  as  stated  in  the  remarks  of  the  commissioners,  was  not  wanted, 
because  before  the  law,  the  separate  property  of  one  partner  might 
have  been  levied  by  foreign  attachment,  though  one  of  them  was 
resident,  notwithstanding  what  they  say  on  the  subject.  The  ob- 
ject of  the  act  was  to  enable  the  plaintiff  to  combine  in  one  suit  a 
proceeding  against  the  resident  partner  with  one  against  the  absent 
partner,  and  to  give  a  creditor  the  preference  that  might  be  obtained 
by  levying  a  foreign  attachment  on  the  partnership  effects.  They 
cited  8  Mass.  Rep.  566;  Willis  467;  16  Ven.  Ab.  245;  2  Mad. 
279;  5  Johns.  Ch.  70;  1  Penn.  Rep.  19S;  5  Whart.  125;  5  Paige 
30;  2  Conn.  Rep.  517;  11  Vez.  78;  9  Greenleaf28,  113. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — Though  at  the  first  impression  the  provisions  of 
this  act,  in  the  70th  and  following  sections,  seem  to  apply  to  the  case 
of  partnership  property,  and  to  render  that  liable  to  the  attachment 
levied  on  the  absent  partner,  at  the  same  time  that  a  summons  or 
capias  is  served  on  the  other  partner,  yet  from  a  full  and  careful 
consideration  of  the  law,  we  are  satisfied  that  it  was  not  intended 
for  such  a  case.  The  defect  which  the  law  seems  to  have  intended 
to  remedy  was,  that  in  a  suit  against  two  joint  debtors,  of  whom 
one  was  absent,  if  a  summons  or  capias  were  served  on  the  other, 
and  judgment  rendered  against  him,  the  separate  property  of  the 
debtor  not  served,  could  not,  by  our  ordinary  mode  of  proceeding, 
be  levied  by  execution,  nor  could  it  originally  have  been  levied  on 
by  attachment,  because  one  defendant  being  resident,  attachment 
would  not  lie  in  the  joint  suit.  But  there  was  no  defect  in  regard 
to  the  partnership  property  in  such  case,  for  it  was  clear  that  on  a 
judgment  against  one  partner,  for  a  partnership  debt,  obtained  in 
a  suit  agaitist  both  by  a  partnership  creditor,  the  partnership  pro- 
perty could  be  levied  on  by  execution,  and  applied  to  the  payment 
of  the  partnership  creditor.  There  was  no  need  of  any  amendment 
of  the  law  in  this  case  to  help  the  creditor;  he  had  the  same  remedy 
that  he  had  in  other  cases,  as  to  the  partnership  property.  But  the 
defect  was  in  the  creditor's  disability  to  take  the  separate  property 
of  the  non-resident  partner,and  it  is  for  this  purpose  the  act  enables 
him  to  join  in  the  suit,  a  summons  or  capias  against  the  resident 
partner,  (which  would  reach  his  separate  property  and  also  the 
partnership,)  and  an  attachment  against  the  separate  effects  of  the 
absent  partner  to  make  them  ultimately  responsible,  unless  dis- 
charged by  appearance  or  otherwise.  This  places  partners,  where 
one  is  absent,  on  the  same  footing  as  those  are  of  which  all  the 
members  of  the  firm  are  present;  whereas  the  construction  con- 
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tended  for  by  the  appellees,  would  subject  the  property  of  every 
partnership,  where  one  of  the  -firm  was  non-resident,  to  be  seized  at 
once  by  attachment,  though  the  others  were  here  ready  to  answer 
to  process  against  the  firm.  Besides  the  73d  and  74th  sections 
seem  to  contemplate  this  construction.  The  former  makes  the  pro- 
perty of  the  defendant  appearing,  (which  embraces  the  partnership 
as  well  as  his  own,)  liable  before  the  property  attached:  and  the 
74th  section  authorizes,  if  the  court  see  cause,  an  execution  in 
the  first  instance  against  the  property  attached,  saving  their  respec- 
tive rights  in  it  as  to  each  other,  considering  it  as  something  distinct 
from  the  partnership  property. 

Decree  reversed,  and  decree  made  accordingly. 


Blackmore  against  Gregg. 

A  vendee  stands  in  privity  to  his  vendor  only  in  respect  to  acts  suffered  or 
done  before  the  title  was  conveyed. 

As  between  parties  and  privies,  a  judgment  is  conclusive  only  of  those  things 
which  were  directly  adjudicated. 

A  brought  an  action  of  ejectment  against  B  and  recovered  a  verdict  and  judg- 
ment, but  did  not  take  out  execution  upon  it,  but  subsequently  brought  another 
ejectment  against  B  for  the  same  land,  upon  the  trial  of  which  B  set  up  as  a 
defence,  that  A  had,  after  suit  brought,  and  before  trial,  conveyed  the  land  to  C, 
in  consequence  of  which  a  verdict  and  judgment  were  rendered  in  favour  of  A 
for  damages  and  costs  only.  Upon  these  facts,  in  an  ejectment  by  C  against  B, 
founded  on  his  title  obtained  from  A,  it  was  held,  that  there  was  not  such  a 
privity  between  C  and  B,  as  made  the  two  prior  verdicts  and  judgments  con- 
clusive of  the  title. 

ERROR  to  the  district  court  of  Allegheny  county. 

This  was  an  action  of  ejectment  by  Oliver  0.  Gregg  and  Christo- 
pher Ihmsen  against  Thomas  Blackmore  and  Jacob  Poth,  for  the 
undivided  third  part  of  a  tract  of  land  in  St.  Clair  township,  con- 
taining 30  acres  more  or  less.  The  plaintiffs  claimed  as  alienees  of 
Gabriel  Swazey  and  wife;  the  defendants,  under  the  heirs  of  Oliver 
Ormsby,  deceased. 

The  plaintiffs  gave  in  evidence,  title  from  the  Penns  to  Dr  Bed- 
ford, and  from  him  to  Mrs  Jane  Ormsby;  and  the  death  of  Mrs 
Ormsby;  and  evidence  to  prove  the  wife  of  Gabriel  Swazey  to  be  the 
only  daughter  of  John  Ormsby,  and  one  of 'the  four  surviving  chil- 
dren of  Mrs  Jane  Ormsby;  and  of  the  death  of  Mrs  Jane  Ormsby 
in  1790;  and  of  her  son  John  in  1795,  intestate;  and  the  conveyance 
from  Swazey  and  wife  to  the  plaintiffs.  They  then  gave  in  evidence 
the  following  records: — 

Richard  Smith,  a  citizen  of  Mississippi,  lessee  of  Gabriel  Swazey 
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and  Wife  v.  William  Stiles,  a  citizen  of  Pennsylvania,  with  notice 
to  George  Jackson  and  others,  tenants  in  possession. 

This  was  an  ejectment  in  the  district  court  of  the  United  States, 
for  the  same  land  in  which,  on  the  7th  of  October  1835,  a  verdict 
and  judgment  were  rendered  for  the  plaintiff,  and  a  writ  of  error  to 
the  supreme  court  of  the  United  States,  sued  out  by  the  defendants, 
but  which  was  never  prosecuted. 

Gabriel  Swazey  and  Wife  v.  Martin  Snyder  and  others,  tenants 
in  possession. 

This  was  an  ejectment  in  the  district  court  of  Allegheny  county, 
brought  in  1837  for  the  same  land.  Upon  the  trial,  the  plaintiff 
gave  in  evidence  a  deed  from  the  Penns  to  Dr  Bedford,  and  from 
him  to  Jane  Ormsby:  her  death  and  the  pedigree  of  Mrs  Swaztry, 
as  the  daughter  of  John  Ormsby,  Jun. 

The  defendants  then  gave  in  evidence  a  deed  from  Gabriel  Swa- 
zey and  Wife  to  Oliver  0.  Gregg  and  Christian  Ihmsen,  for  the  land 
in  controversy,  dated  the  10th  of  May  1838,  being  after  suit  brought 
and  before  the  trial.  And  also,  a  mortgage  from  Oliver  0.  Gregg 
and  Christian  Ihmsen  to  Swazey  and  wife,  on  said  land,  to  secure 
the  payment  of  the  purchase-money:  when  the  bill  of  exceptions 
proceeded  as  follows: — "  Defendant's  counsel  now  suggest  to  the 
court,  that  having  shown  that  plaintiffs  have  conveyed  their  title 
since  this  suit  was  brought,  they  cannot  claim  to  recover  the  pos- 
session, and  propose  to  submit  to  have  a  verdict  entered  for  plain- 
tiffs for  costs  and  nominal  damages;  plaintiffs'  counsel  admitting 
their  deed  of  May  10,  1338,  but  claiming  that  the  legal  title  was 
re-conveyed  to  them  by  the  mortgage  of  the  same  date,  and  execu- 
ted at  the  same  time  with  said  deed,  insist  that  the  court  instruct 
the  jury  to  find  a  general  verdict  for  plaintiffs,  for  the  one  undivided 
fourth  part  of  the  land  in  dispute." 

The  court  refused  to  instruct  the  jury  as  requested  by  plaintiffs' 
counsel,  but  instructed  them  to  find  for  the  plaintiffs  a  verdict  for 
nominal  damages  and  costs  only. 

The  jury  found  a  verdict  for  plaintiffs,  six  cents  damages  and  six 
cents  costs,  and  that  the  plaintiffs  have  conveyed  their  title  since 
the  institution  of  this  suit  as  per  deed  of  10th  May,  1838,  and 
mortgage  of  same  date.  Upon  this  verdict  a  judgment  was  ren- 
dered. 

After  this  evidence  had  been  given  in  this  cause,  the  court  inti- 
mated their  opinion,  that  the  two  verdicts  and  judgments  were 
conclusive,  and  that  the  counsel  had  better  permit  the  cause  to  go 
off  on  this  point  alone;  which  was  acquiesced  in,  and  the  court  thus 
instructed  the  jury: — 

"  We  cannot  shut  our  eyes  to  the  fact  that  the  policy,  aim,  and 
intent  of  the  act  of  the  llth  of  April,  1807,  is  this: — That,  where 
two  verdicts  and  judgments  have  been  rendered  on  the  same 
title  to  land,  between  the  same  parties  or  their  privies,  they  shall 
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be  estopped  from  again  disputing  the  same  matters.  '  Interest  rei- 
publicx  ut  sit  finis  litium.' 

"  Now,  what  is  the  admitted  state  of  the  facts  in  this  case?  Ga- 
briel Swazey  and  wife,  claiming  as  tenants-in-common  with  the 
heirs  of  Oliver  Ormsby,  bring  their  ejectment  in  the  district  court  of 
the  United  States  against  the  tenants  of  Oliver  Ormsby's  heirs.  This 
action  is  tried  on  its  merits — after  a  full  and  fair  hearing,  a  verdict 
and  judgment  are  rendered  for  the  plaintiffs. 

"The  defendants  take  out  a  writ  of  error,  and  file  it,  but  never 
take  up  the  record.  The  plaintiffs  being  thus  baffled  in  obtaining 
possession,  bring  another  ejectment  in  this  court  against  the  tenants 
of  the  heirs  of  Oliver  Ormsby.  They  appear  and  take  defence, 
(without  putting  their  names  on  record,)  and  at  the  trial  set  up  as 
a  defence  that  the  plaintiffs  (Swazey  and  wife)  have  sold  their  title 
(since  suit  brought)  to  the  present  plaintiffs;  a  verdict  and  judg- 
ment, therefore,  are  again  obtained  against  the  defendants,  on  the 
same  title  and  under  the  same  testimony,  and  the  defendants  retain 
the  possession  by  alleging  the  fact  that  the  title  of  Swazey  and  wife 
is  vested  in  plaintiffs;  and  yet  in  this  suit  they  insist  upon  again 
trying  the  same  facts  as  to  the  heirship  of  Swazey's  wile,  a  third 
time,  and  denying  the  title  of  plaintiffs,  which  they  asserted  in  the 
last  trial. 

"  I  am  of  opinion,  therefore,  as  the  title  to  this  land  has  been 
twice  fully  tried  between  these  parties,  and  their  privies,  and  two 
verdicts  and  judgments  rendered  on  the  merits  of  their  respective 
titles,  that,  according  to  the  true  spirit  and  meaning  of  this  act  of 
assembly,  the  defendants  should  be  concluded  from  again  setting  up 
the  same  matters  of  defence,  and  that  you  should  accordingly  find 
for  plaintiffs." 

This  opinion  was  the  subject  of  the  assignment  of  error. 

Dunlop,  for  plaintiff  in  error,  cited  Story's  Eq.  152,  3;  2  Eq. 
Cos.  M.  171-243;  1  Watts  342;  1  Whart.  514;  14  Serg.  $  Rawte 
301;  5  Watts  272-425;  11  Serg.  8?  Raivle  392. 

M'Candless  and  Forward,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  bar  of  two  verdicts  in  ejectment,  is  a  statu- 
tory estoppel;  and  estoppels  have  effect  only  between  parties  and 
privies.  The  statute  does  not,  indeed,  expressly  require  the  two 
verdicts  to  have  been  betwixt  those  who  stood  in  that  relation  to 
the  parties  to  be  affected;  but  it  would  be  monstrous  to  doubt  that 
such  was  the  intent.  Statutes  are  to  be  interpreted  as  near  as  may 
be  to  the  principles  of  the  common  law,  especially  in  respect  to 
matters  which  it  may  have  been  thought  unnecessary  to  specify  in 
detail;  and  it  would  have  evinced  a  ridiculous  attention  to  minutiae 
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had  it  been  specially  provided  that  a  title  should  be  impaired  or 
affected  by  a  verdict  between  one  of  the  parties  and  a  stranger. 
Now,  though  grantors  and  grantees  are  privies  in  estate  so  far  as 
regards  acts  suffered  or  done  at  the  time  of  the  conveyance,  it  is 
fallacious  to  pretend  they  are  such  as  to  acts  suffered  or  done  after- 
wards. Every  vendee  takes  the  title,  subject  to  the  consequences 
of  his  predecessor's  acts  during  his  seisin;  but  that  it  is  not  to  be 
affected  by  a  verdict  against  him,  or  by  any  act  done  by  him  after- 
wards, seems  almost  too  clear  for  argument.  On  the  principle  of 
privity  as  to  future  acts,  a  vendor  might  charge  the  land  in  the 
hands  of  the  vendee  by  suffering  a  judgment  in  debt;  and  if  it  be 
conceded,  as  it  must,  that  he  may  not,  I  am  unable  to  understand 
how  he  may  burthen  it  with  the  consequences  of  an  unsuccessful 
verdict,  in  an  ejectment  prosecuted  at  will  for  damages  and  costs. 
Ought  not  the  remote,  as  well  as  the  proximate,  consequences  of 
such  an  action  to  be  exclusively  at  his  risk?  What  seems  conclu- 
sive of  the  affirmative,  is  that  if  the  vendor's  action  on  the  title 
were  treated  as  the  action  also  of  the  vendee,  it  would  preclude  the 
vendee  from  suing  for  the  possession  till  it  were  determined;  for  its 
pendency  would  be  a  sure  ground  to  stay  proceedings  in  an  action 
brought  by  him;  or,  now  that  the  parties  are  the  same,  the  vendor's 
action  might,  perhaps,  be  pleaded  in  abatement  of  it.  But  as  the 
vendee  could  derive  no  advantage  from  a  verdict  which  would  not 
serve  to  put  him  in  possession,  it  would  be  unjust  to  make  him 
wait  the  vendor's  turn,  and  perhaps  till  the  statute  of  limitations 
had  closed  upon  the  title — a  consequence  which  no  recovery  of 
damages  by  the  vendor  could  postpone  or  avoid.  Yet  the  court 
would  be  bound  to  stay  proceedings  or  entertain  a  plea  in  abate- 
ment if  the  vendor  and  vendee  were  deemed  to  be  embarked  in 
the  same  bottom;  otherwise,  as  a  verdict  against  the  one  might  bar 
the  other,  there  would  be  a  scuffle  betwixt  them  for  priority  of 
trial.  But  if  the  court,  in  the  exercise  of  its  judicial  discretion,  should 
refuse  to  stay  proceedings,  it  could  be  justified  only  on  the  princi- 
ple, that  the  vendor's  action  is  not  the  action  of  the  vendee:  a  prin- 
ciple that  would  make  short  work  with  the  argument;  for  it  would 
bring  death  to  it  to  admit  that  they  do  not  constitute  one  part}''.  I 
take  it  then  to  be  clear,  that  the  present  defendants  would  not  have 
been  entitled  to  count  the  verdict  as  a  point,  in  the  game  with  the 
plaintiffs,  had  it  been  in  their  favour.  Again.  What  is  an  eject- 
ment pending  after  the  plaintiff  has  parted  with  his  title?  It  is  a 
proceeding  which  has  shrunk,  in  substance,  into  what  the  primitive 
ejectment  was  in  form — an  action  of  trespass  to  recover  damages 
and  costs  for  an  ouster,  in  which  the  title  is  tried,  in  subservience  of 
the  end,  only  incidentally.  Now  it  was  ruled  in  the  Duchess  of 
Kingston's  case,  11  St.  TV.  261,  and  has  been  held  for  an  elemen- 
tary principle  ever  since,  that  the  judgment  of  a  court,  even  of  ex- 
clusive jurisdiction,  is  inconclusive  of  a  matter  thus  brought  into 
question;  and  it  surely  was  not  the  purpose  of  the  legislature  to 
x. — IT 
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give  conclusive  effect  to  two  verdicts  where  a  single  one  would  not 
have  had  it  in  an  ejectment,  stripped  of  the  fiction  which  afterwards 
deprived  it  of  the  conclusive  qualities  of  a  recovery,  in  a  writ  of 
entry  or  a  writ  of  right.  In  its  origin,  ejectment  was  a  simple 
action  of  trespass,  by  which  neither  possession  nor  compensation 
for  mesne  profits  was  demanded;  and  it  consequently  might  have 
been  brought  when  the  title  had  been  conveyed.  Indeed,  as  dama- 
ges for  the  supposed  ouster  are  held  to  be  a  substantive  and  distinct 
cause  of  action  at  this  day,  I  see  not  why  an  ejectment  might  not 
be  brought  for  it  still;  nor,  if  it  were  to  have  the  incidental  conse- 
quences of  an  action  to  recover  the  possession,  do  I  see  why  it 
might  not  be  repeated,  toties  quoties,  till  it  had  undone  the  title  in 
the  vendee's  hands,  though  it  were  free  from  defect  when  he  pur- 
chased it.  If  a  single  verdict  would  not  be  conclusive  against  the 
vendee,  it  would  not  be  conclusive  against  the  vendor. 

It  is  idle  to  say  the  vendor  is  allowed  to  prosecute  his  pending 
ejectment,  only  for  the  costs  already  incurred  in  it.  There  is  no 
recovery  of  costs  in  any  case  independent  of  a  substantively  and 
distinctly  existing  cause  of  action;  for  it  is  the  recovery  of  damages 
whichj  under  the  statute  of  Gloucester,  entitles  a  plaintiff  to  costs. 
A  vendor  who  has  conveyed  after  action  brought,  could  claim  to 
go  for  costs,  per  se,  with  no  better  grace  than  could  a  plaintiff  who 
had  endorsed  his  negotiable  note  after  action  brought  on  it,  and 
thus  attempted  to  subject  the  maker  to  the  costs  of  repeated 
actions.  It  is  necessarily  for  damages  suffered  from  the  ouster, 
that  such  a  vendor  goes.  On  the  hypothesis  of  the  argument  then, 
he  might  repeat  his  action  till  he  had  drawn  down  upon  the  title 
two  adverse  verdicts  and  judgments  in  the  hands  of  the  vendee. 
If  it  be  said  that  the  vendee  takes  the  land  voluntarily,  and  there- 
fore subject  to  the  risk  of  that,  what  would  be  said  of  a  purchaser 
under  his  own  judgment  who  takes  it  to  protect  his  lien?  Under 
the  primitive  form  of  the  action,  it  would  have  shocked  the  general 
sense  to  pretend,  that  his  debtor  still  retained  a  power  to  affect  the 
title  by  an  action  on  it.  And  in  what  respect  has  the  vendee's 
ownership  been  jeoparded  by  the  form  devised  to  let  in  a  recovery 
of  the  land?  Take  it  that  a  defendant  in  ejectment  had  set  up,  in 
bar  of  all  but  damages,  the  plaintiff's  conveyance  to  a  third  person, 
which  however  was  determined  to  be  a  forgery — it  would  not  be 
pretended,  that  the  verdict  in  such  an  action,  might  be  admitted  as 
evidence  in  an  action  by  the  vendee  against  the  vendor.  It  would 
be  decisive  of  its  incompetency,  that  the  vendee's  title  had  been  re- 
pudiated in  an  action  to  which  he  was  neither  party  nor  privy,  and 
in  which  he  could  not  have  been  received  to  produce  proofs  or 
cross-examine.  Thus  it  stood  at  the  enactment  of  the  statute  in 
1807;  and  is  it  to  be  supposed,  that  the  common  law  principle  of 
privity  was  intended  to  be  changed  by  it,  or  that  two  verdicts 
should  be  conclusive  of  matters  adjudicated  incidentally,  as  the  title 
is  where  the  land  itself  is  not  demanded,  but  damages  fora  trespass 
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done  to  it?  In  abolishing  the  fiction  which  alone  had  prevented 
the  verdict  from  being  conclusive,  the  legislature  did  not  choose 
entirely  to  restore  the  conclusiveness  of  the  judgment  under  the 
original  form  of  the  action;  and  it  certainly  was  not  intended  to  give 
a  wider  sweep  to  two  verdicts,  than  had  been  allowed  to  one:  for 
the  power  to  bar  the  title  by  two,  was  not  in  furtherance  of  the 
common  law  principle  of  conclusiveness,  but  in  restraint  of  it.  By 
the  interpretation  pressed  upon  us,  the  vendee's  title  might  be  de- 
stroyed without  his  participation,  by  a  single  verdict  in  an  action 
for  damages,  prosecuted  after  failure  in  an  action  for  the  posses- 
sion. That  injustice  might  doubtless  be  done,  did  not  the  common 
law  principles  already  invoked,  come  in  to  mitigate  the  rigour  of  a 
literal  construction,  by  declaring  that  a  vendee  stands  in  privity  to 
his  vendor  only  in  respect  to  acts  suffered  or  done  before  the  title 
was  conveyed;  and  by  declaring  also  that  between  even  parties  and 
privies,  a  judgment  is  conclusive  only  of  those  things  which  were 
directly  adjudicated.  If  the  vendee's  land  were  affected  by  an  un- 
successful verdict  in  the  vendor's  ejectment,  I  know  not  why,  it 
might  not  as  well  be  bound  by  a  judgment  in  debt  against  him, 
pending  also  at  the  time  of  the  conveyance.  Such  a  judgment 
ought  to  go  as  far  to  bind  the  land,  as  an  adverse  verdict  in  eject- 
ment ought  to  go  to  affect  the  cause  of  action.  Here,  the  attempt 
is  to  make  it  atfect  more  than  the  cause  of  action,  by  extending  its 
effect  from  the  damages  which  were  sought  to  be  recovered,  to  the 
land  which  was  not.  Surely  the  vendee  is  not  to  be  prejudiced  by 
the  result  of  an  enterprize  attempted  by  the  vendor  for  his  peculiar 
benefit;  for  what  matters  it  that  his  title  to  damages,  was  identical 
with  the  vendee's  title  to  the  land?  Though  springing  from  a  com- 
mon root,  the  causes  of  action  afforded  by  it,  are  different  and  dis- 
tinct. The  rule  perhaps  is  universal,  that  he  who  stands  not  in 
privity,  and  has  neither  day  in  court  nor  right  to  be  made  a  party, 
is  not  to  be  prejudiced  by  the  judgment;  and  it  will  not  be  disputed 
that  he  who  could  not  have  been  prejudiced  by  it  shall  not  have 
advantage  from  it.  The  principle  is  text  law.  And  there  was  no 
design  to  change  it;  for  though  a  verdict  in  an  ejectment  prosecuted 
only  for  damages,  may  be  within  the  letter  of  the  enactment,  it  surely 
never  was  intended  to  affect  the  title  of  one  who  had  no  agency  in. 
producing  it.  The  case  in  view  was  the  ordinary  one — that  of  a 
title  tried  in  a  contest  for  the  possession  and  made  a  subject  of 
direct  adjudication — for  had  the  occurrence  of  a  case  like  the  pre- 
sent been  foreseen,  it  would  doubtless  have  been  excepted;  and  we 
but  carry  out  the  spirit  of  the  statute  in  making  it  an  exception  by 
implication. 

Judgment  reversed  and  a  venire  de  novo  awarded. 

•••  f       ;  >.'  Biff  .).'.   viit  .'  ".  t  t  i.  i  .  .';  . 
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Bailie  against  Wallace. 

In  those  counties  where  the  term  of  the  court  is  not  limited  in  duration,  and 
there  is  no  order  or  rule  made  by  the  court,  under  the  tenth  section  of  the  in- 
solvent act  of  June  1836,  appointing  a  time  for  the  hearing,  an  insolvent  may 
present  his  petition,  or  surrender  himself,  in  discharge  of  his  bond,  at  any  time 
while  the  court  is  in  session,  before  the  succeeding  term:  and  if  he  die  during 
that  time,  his  bail  will  be  exonerated. 

ERROR  to  the  district  court  of  Allegheny  county. 

A.  and  S.  Bailie  against  George  Wallace.  This  was  an  action 
of  debt  on  an  insolvent  bond  of  G.  A.  Cook,  in  which  the  defendant 
was  bail. 

The  plaintiffs  declaration  was  in  common  form  and  set  out  the 
condition  of  the  bond  as  follows: — 

"  That  the  said  George  A.  Cook  should  be  and  appear  at  the 
(then)  next  term  of  the  court  of  common  pleas  of  Allegheny  county, 
and  then  and  there  present  his  petition  for  the  benefit  of  the  in- 
solvent laws  of  this  commonwealth,  and  comply  with  all  the  re- 
quisitions of  said  laws,  and  abide  all  the  orders  of  the  court  in  that 
behalf,  or  in  default  thereof,  and  if  he  should  fail  in  obtaining  his 
discharge  as  an  insolvent  debtor,  that  he  should  surrender  himself 
to  the  jail  of  said  county,  then  the  said  obligations  should  be  void." 

The  defendant  pleaded  as  follows: — 

"And  the  said  defendant,  by  James  Findlay, his  attorney,  comes 
and  defends  the  wrong,  &c.,  arid  well  and  truly  acknowledges  the 
said  writing  obligatory  to  be  his  act  and  deed,  but  saith  that  the 
plaintiffs  ought  not  to  have  and  maintain  their  said  action  against 
him,  because  he  saith  that  the  term  of  the  court  of  common  pleas 
of  Allegheny  aforesaid,  next  ensuing  the  date  of  the  said  writing 
obligatory,  and  referred  to  in  the  condition  of  the  said  writing 
obligatory,  was  the  June  term  of  the  said  court,  in  the  year  afore- 
said, and  that  the  said  June  term  of  the  said  court,  in  the  year 
aforesaid,  as  mentioned  and  referred  to  as  aforesaid,  in  the  condi- 
tion of  the  said  writing  obligatory,  commenced  on  the  third  Monday 
in  the  month  of  June  in  the  year  of  our  Lord  1839,  being  the  17th 
day  of  the  said  month  of  June,  at  and  for  the  said  county,  and  con- 
tinued during  and  from  the  day  last  aforesaid,  in  the  year  aforesaid, 
till  and  during  the  26th  day  of  October  in  the  year  aforesaid,  on 
which  day  last  aforesaid  the  said  term  ended,  to  wit,  at  the  county 
aforesaid,  all  which  manifestly  appears  by  the  records  of  said  court, 
remaining  before  the  said  court,  to  wit,  at  the  county  aforesaid. 

"And  the  said  defendant  further  saith,  that  the  said  G.  A.  Cook,  in 
said  writing  obligatory  and  in  its  condition  mentioned,  during  and 
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before  the  end  of  the  said  June  term  of  the  said  court  in  the  year 
aforesaid,  so  being  as  aforesaid,  the  term  of  the  said  court  next  en- 
suing the  date  of  the  said  writing  obligatory,  and  mentioned  and 
referred  to  in  the  condition  thereof  as  aforesaid,  to  wit,  on  the  20th 
day  of  October  in  the  year  of  our  Lord  1839,  in  the  city  of  Phila- 
delphia, to  wit,  at  the  county  aforesaid,  died  and  departed  this  life, 
wherefore  by  reason  of  this  act  of  God,  it  became  altogether  im- 
possible for  the  said  George  A.  Cook  to  appear  at  the  said  term  of 
the  court,  being  as  aforesaid,  the  term  of  the  said  court  next  ensuing 
the  date  of  the  said  writing  obligatory;  and  then  and  there  present 
his  petition  for  the  benefit  of  the  insolvent  laws  of  this  common- 
wealth, and  comply  with  all  the  requisitions  of  the  said  laws,  and 
abide  all  the  orders  of  the  said  court  in  that  behalf,  or  on  default 
thereof,  and  if  he  failed  to  obtain  his  discharge  as  insolvent  debtor, 
to  surrender  himself  to  the  jail  of  said  county,  all  which  the  said 
defendant  is  ready  to  verify,  wherefore  he  prays  the  judgment,"  &c. 

Evidence  was  given  to  establish  the  facts  stated  in  this  plea. 
The  plaintiff  gave  some  evidence  in  relation  to  the  practice  in  such 
cases,  the  substance  of  which  was,  that  it  was  usual  to  file  the  peti- 
tion so  long  before  the  succeeding  term  as  to  allow  time  for  giving 
notice  to  creditors  to  appear. 

Dallas,  president,  ruled  the  cause  upon  the  construction  of  the 
act  of  assembly,  which  allowed  the  whole  term  to  the  insolvent  to 
file  his  petition,  and  directed  a  verdict  and  judgment  for  the  de- 
fendant. 

Shaler,  for  plaintiff  in  error,  referred  to  the  act  of  the  16th  June 
1836,  and  cited  1  Ball.  149. 
Findlay,  for  defendant  in  error,  cited  6  Watts  508. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  condition  of  the  bond  prescribed  by  the  act  of 
the  16th  June  1836,  for  the  relief  of  insolvent  debtors  is,  that  the 
debtor  shall  appear  at  the  next  term,  &c.,  and  then  and  there  pre- 
sent his  petition,  &.C.,  and  comply  Avith  the  requisitions  of  the  law, 
and  abide  all  the  orders  of  the  court.  Although  it  is  not  pretended 
that  the  debtor  filed  a  petition,  yet  it  is  contended  that  the  defend- 
ant is  discharged  because  he  was  prevented  from  complying  with 
the  condition  of  his  bond  by  the  act  of  God,  having  died  before  the 
end  of  the  next  term.  The  counsel  for  the  creditor  insists,  he  was 
bound  to  file  his  petition  at  least  fifteen  days  before  the  December 
term,  so  as  to  enable  him  and  his  creditors  to  have  a  hearing  before 
the  court  on  the  first  day  of  the  term.  The  court  of  common  pleas 
overruled  this  construction  of  the  act,  and  decided  (and  we  do  not 
see  how  they  could  have  come  to  any  other  conclusion)  that  the 
party  had  the  whole  of  the  next  term  to  file  his  petition,  viz.  until 
the  26th  October,  when  the  court  rose,  arid  that  as  the  insolvent 
died  on  the  20th  October,  the  bond  was  discharged.  6  Watts  503. 
x. — u* 
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It  seems  no  general  rule  has  been  made,  as  is  contemplated  by  the 
tenth  section  of  the  act,  arid  the  court  may  make  an  order  in  each 
case,  appointing  the  time  of  hearing,  taking  care,  as  a  matter  of 
course,  to  have  the  requisite  notice  given  to  creditors.  If  the  court 
should  make  a  general  rule  on  this  subject,  as  perhaps  it  is  their 
duty  to  do,  it  would  be  well  for  insolvents  to  consider  whether  it 
would  not  in  most  cases  be  advisable  to  file  their  petitions  in  time, 
to  enable  the  party  to  have  a  hearing  at  the  time  fixed  by  the  rule. 
This,  in  practice,  would  obviate  all  the  inconveniences  which 
are  suffered  to  arise  from  allowing  the  insolvent  to  withhold 
his  petition  until  the  last  day  the  court  is  in  session.  It  must  be 
observed  that  this  applies  only  in  those  counties  where  there  are  no 
limits  by  law  to  'the  term,  as  in  this  county  and  in  the  county  of 
Philadelphia.  Where  a  period  is  fixed  by  law  for  the  session  of 
the  court,  it  is  not  intended  to  say  that  the  petition  may  be  presented 
after  that  time,  although  the  court  may  have  been  adjourned  for  a 
special  purpose.  The  case  of  Henderson  v.  Allen,  1  Dull.  160,  was 
a  regulation  of  the  practice  for  the  convenience  of  the  court,  and 
does  not  apply  to  this  case.  It  would  seem  from  the  testimony, 
that  there  has  been  no  regular  nor  settled  practice  in  the  courts  of 
Allegheny  which  can  affect  this  question. 
Judgment  affirmed. 


Hawley  against  The  Lumberman's  Bank. 

The  capital  stock  of  a  bank  owned  by  itself,  and  in  its  own  possession,  ac- 
quired by  purchase  or  otherwise,  is  not  the  subject  of  attachment  and  execution 
for  the  payment  of  its  debts  under  the  act  of  June  16,  1836. 

ERROR  to  the  common  pleas  of  Warren  county. 

Curtis  Hawley  against  the  Lumberman's  Bank  at  Warren. 

The  plaintiff  obtained  a  judgment  against  the  defendant  for  2045 
dollars,  upon  which,  in  pursuance  of  the  act  of  June  16,  1836,  an 
attachment  was  issued  against  the  bank,  by  virtue  of  which  the 
sheriff  levied  upon,  and  attached  eight  hundred  and  fifty-eight  shares 
of  the  capital  stock  of  the  bank,  as  the  property  of  the  defendant. 

The  court  below,  (M'Calmont,  president,)  on  motion,  set  aside 
the  attachment  and  levy,  on  the  ground  that  the  stock  of  the  bank 
was  not  the  subject  of  attachment  for  its  own  debt. 

Galbreath,foi  plaintiff  in  error,  relied  upon  the  provisions  of  the 
act  of  June  16, 1836,  and  cited  17  Serg.  Sf  Raiole  285. 
Pearson,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — By  an  act  of  assembly,  passed  June  16,  1836,  Sir. 
Purd.  370,  sect.  22,  it  is  provided, "  the  stock  owned  by  any  defendant 
in  any  body  corporate,  also  deposits  of  money  in  any  bank,  or  with 
any  person,  or  body  corporate  or  politic,  belonging  to  him,  and  any 
debts  due  to  him,  shall  be  liable  to  execution,  like  other  goods  or 
chattels,  subject  nevertheless  to  all  lawful  claims  thereon  of  such 
body  corporate  or  person."  The  last  clause  of  this  section  shows, 
if  there  could  have  been  any  doubt  before,  that  it  relates  to  stock  of 
an  individual  or  corporation,  held  in  some  bank  or  corporation. 
Lawful  claims  must  here  mean  lien,  or  right  to  detain,  until  some- 
thing is  paid  or  done.  No  person  or  corporation  has  any  such  claim 
to  his  or  its  own  property,  in  his  or  its  own  possession.  AH  such  is 
merged  in  the  absolute  ownership. 

So  the  provisions  of  the  thirty-second,  thirty-third,  thirty-fourth, 
thirty-fifth,  thirty-sixth,  thirty-seventh,  and  thirty-eighth  sections, 
relate  only  to  the  same  kind  of  cases;  because  the  words  so  import, 
and  because  the  seventy-second  section  provides  as  follows:  "All 
executions  which  shall  be  issued  from  any  court  of  record,  against 
any  corporation,  (not  being  a  county,  township,  or  other  public  cor- 
porate body,)  shall  command  the  sheriff  or  other  officer  to  levy  the 
sum  recovered,  together  with  costs  of  suit,  of  the  goods  and  chattels, 
lands  and  tenements  of  such  corporation,  and  such  execution  shall 
be  executed  in  the  manner  following:" 

Section  1  directs  a  personal  demand  by  the  officer  of  the  presi- 
dent, or  other  chief  officer,  cashier  or  treasurer,  during  office-hours, 
at  the  banking-house  or  chief  office. 

§  2.  If  no  such  officer  can  be  found,  or  if  the  money  is  not  paid,  the 
officer  shall  seize  personal  property  of  the  corporation  sufficient  to 
satisfy  debt,  interest  and  costs. 

§  3.  If  the  corporation  against  which  such  execution  be  issued,  be 
a  banking  company,  and  other  sufficient  personal  property  cannot 
be  found,  such  officer  shall  take  so  much  of  any  current  coin  of  gold, 
silver,  or  copper,  which  he  may  find,  as  shall  be  sufficient  to  satisfy 
the  debt,  interest  and  costs. 

§  4.  If  no  sufficient  personal  property  shall  be  found,  the  officer 
may  levy  such  execution  upon  the  real  estate  of  such  corporation, 
and  thereupon  proceed,  in  the  manner  provided  in  other  cases  for 
the  sale  of  land  on  execution. 

§  73.  In  every  case  in  which  judgment  shall  have  been  ob- 
tained against  such  corporation,  except  as  aforesaid,  and  an  exe- 
cution issued  thereon  shall  have  been  returned,  unsatisfied  in  part 
or  in  whole,  it  shall  be  lawful  for  the  court  in  which  such  judgment 
shall  have  been  obtained,  upon  the  bill  or  petition  of  the  plaintiff  in 
such  judgment,  to  award  a  writ  to  sequester  the  goods  and  chattels, 
and  credits,  rents,  issues  and  profits,  tolls,  and  receipts  from  any 
road,  canal,  bridge,  or  other  work,  property  or  estate  of  such  corpo- 
ration. 
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The  nature  of  an  attachment,  as  used  in  this  state,  seems  to  be  a 
process  not  directly  issued  against  the  defendant  himself,  or  property 
of  his  in  his  own  possession,  but  to  seize  and  secure  property  of  the 
defendant  which  is  in  the  hands  and  possession  of  some  other  per- 
son, which  other  person  is  always  notified  to  appear  at  the  return 
of  the  writ,  to  answer  as  to  the  right  to  the  property  attached. 

It  would  seem  a  bank  may  be  summoned  to  answer  as  to  pro- 
perty of  an  individual,  whether  stock  or  deposits  of  such  individual 
which  is  attaehed,  as  being  in  its  possession;  so  also  as  to  stock  or 
deposits  of  another  corporation  attached  in  its  possession.  Any  pro- 
perty of  its  own,  of  what  nature  soever,  if  in  its  own  possession, 
and  subject  to  execution,  must  be  reached  by  execution  or  seques- 
tration. 

The  attachment  in  question  was  served  on  eight  hundred  and 
fifty-eight  shares  of  bank  stock,  as  the  property  of  the  Lumberman's 
Bank  at  Warren.  It  is  not  said  that  these  were  so  many  shares  of 
stock  of  its  own;  nor  is  it  explained  whether  there  were  so  many 
of  stock  never  sold  by  the  managers;  or  whether  once  sold,  and 
again  purchased  by  the  bank;  or  in  what  way  it  is  alleged  the  bank 
owned  them.  If,  however,  these  shares  belonged  to  the  bank,  and 
they  and  the  evidences  of  ownership  were  in  possession  of  the  bank, 
the  attachment  was  properly  set  aside  by  the  court. 

The  question  whether  the  proceeding  by  execution  or  sequestra- 
tion was  the  proper  remedy,  was  not  made  nor  argued  here,  and  we 
give  no  opinion  upon  it. 

Judgment  affirmed. 


Tibbal  against  Gaboon. 

-  If  the  plaintiff  in  replevin  gives  bond  with  surety  to  prosecute  his  suit  with  ef- 
fect, and  without  delay,  and  also  to  make  return  of  the  property,  if  a  return  should 
be  adjudged  by  law,  and  the  defendant  claims  the  property,  and  retains  it,  giving 
bond,  and  afterwards  arbitrators  award  no  cause  of  action,  the  plaintiff's  surety 
is  liable  on  the  bond  for  the  costs  of  the  replevin  suit. 

Quaere,  whether  the  action  on  a  replevin  bond,  given  by  the  plaintiff  to  the 
sheriff,  and  assigned  by  him  to  the  defendant,  should  be  in  the  name  of  the 
sheriff  or  of  the  assignee. 

•         -  i<         tl  •»  «  I  -1      •  l«    I  ll'*'l  •    •  II -'I      1 1      i  I5*      i'-'    .  lj"*- 'i\    1' 
I      •  -F>  »w" 

ERROR  to  the  common  pleas  of  Erie  county. 

The  opinion  of  the  court,  which  contains  a  full  statement  of  the 
case,  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  debt,  brought  by  Charles 
W.  Gaboon  against  Charles  M.  Tibbal,  the  plaintiff  in  error,  upon 
a  bond  executed  on  the  12th  day  of  November  1838,  by  Jonah  Dib- 
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ble  and  the  said  Tibbal,  binding  themselves  jointly  and  severally,  to 
A.  Scott,  Esq.,  high  sheriff  of  the  county  of  Erie,  in  the  sum  of  100 
dollars,  to  be  paid  to  the  said  Scott,  his  certain  attorney?  executors, 
administrators,  or  assigns;  upon  condition,  however,  that  if  the 
above  bounded  Jonah  Dibble  should  be  and  appear  before  the  judges 
of  the  court  of  common  pleas,  to  be  holden  in  and  for  the  county 
aforesaid,  on  the  first  Monday  of  February  next,  then  and  there  to 
prosecute  his  suit  with  effect,  and  without  delay,  against  Charles  W. 
Cahoon,  for  taking  and  unjustly  detaining  his  goods  and  chattels, 
to  wit:  one  pale  red  cow,  of  the  price  of  25  dollars  lawful  money  of 
the  United  States,  and  also  to  make  return  of  the  said  goods  and 
chattels,  if  a  return  thereof  should  be  adjudged  by  law,  and  also 
save  and  keep  harmless  the  said  sheriff  touching  the  replevying  of 
the  goods  and  chattels  aforesaid;  then  the  above  obligation  to  be  void 
and  of  none  effect,  or  else  to  be  and  remain  in  full  force  and  virtue." 
A  case  was  stated  by  the  parties  for  the  opinion  of  the  court,  show- 
ing that  Cahoon,  the  defendant  in  error,  who  was  also  the  defendant 
in  the  action  of  replevin,  claimed  property  in  the  cow,  when  the 
sheriff  came  to  execute  the  writ,  and  retained  the  possession  of  her, 
by  giving  to  the  sheriff  his  bond,  with  surety,  conditioned  for  his 
appearing  to  the  writ,  and  establishing  his  right  of  property  in  the 
cow.  That  he  did  appear  accordingly,  and  upon  a  trial  had  before 
arbitrators,  to  whom  the  cause  was  duly  referred  for  determination, 
obtained  an  award  in  his  favour,  establishing  his  right  of  property 
in  the  cow,  and  for  the  recovery  of  his  costs:  that  Jonah  Dibble,  the 
plaintiff  in  the  writ  of  replevin,  suffered  the  award  of  the  arbitrators 
to  become  final,  and  to  have  the  effect  of  a  judgment  of  the  court 
whence  the  writ  was  sued  out;  but  neglected  and  failed  to  pay  the 
costs,  for  which  Cahoon,  the  defendant  therein,  obtained  a  judgment 
against  him.  Previously  to  the  institution  of  this  action,  the  bond, 
upon  which  it  is  founded,  was  assigned  by  the  sheriff,  by  an  en- 
dorsement on  the  back  of  it,  executed  in  writing,  under  his  hand  and 
seal  to  Cahoon,  in  the  presence  of  two  subscribing  witnesses.  No 
question,  however,  was  made,  either  in  the  court  below  or  here, 
whether  the  bond  was  assignable  or  not,  so  as  to  enable  the  assignee 
of  the  obligee  to  maintain  a  suit  upon  it  in  his  own  name.  The 
only  question  submitted  to  the  court  below,  which  is  all  that  has 
been  argued  here,  is,  whether  a  defendant  in  an  action  of  replevin, 
who  has,  on  the  plea  of  property  in  the  goods  which  he  retained  in 
his  possession,  by  giving  to  the  sheriff  a  bond,  with  surety,  in  the 
usual  form,  for  establishing  his  right,  when  the  sheriff  came  to  exe- 
cute the  writ  of  replevin,  recovered  a  judgment  for  costs,  be  entitled, 
upon  failure  of  the  plaintiff  in  the  replevin,  to  pay  such  costs,  to  re- 
cover them  from  the  surety  in  the  bond  given  by  the  plaintiff  in  the 
replevin.  If  the  plaintiff  in  error  be  liable  to  the  payment  of  these 
costs  upon  his  bond,  the  judgment  must  be  affirmed,  though  it  may 
be  that  the  suit  ought  to  have  been  brought  in  the  name  of  the  she- 
riff, the  obligee  in  the  bond,  because  bringing  it  in  the  name  of  the 
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assignee,  the  defendant  in  error,  being  a  mere  technical  objection  at 
best,  would  seem  to  have  been  waived  by  the  plaintiff  in  error;  in 
order  that  he  might  have  the  case  decided  upon  its  merits. 

The  condition  of  the  bond  given  by  the  plaintiff  in  the  replevin, 
and  the  plaintiff  in  error  here,  as  his  surety,  is,  that  the  plaintiff  there 
should  prosecute  his  suit  with  effect  and  without  delay,  and  also 
make  return  of  the  cow,  if  a  return  thereof  should  be  adjudged  by 
law,  &c.  But  it  is  clear,  that  the  defendant  in  the  replevin,  by  claim- 
ing property  in  the  cow,  and  giving  bond  to  the  sheriff,  with  surety, 
to  appear  in  court  to  answer  the  plaintiff,  and  establish  his  right 
thereto,  became  entitled  to  retain  the  possession  of  the  cow  himself, 
until  the  question  of  property  should  be  decided  against  him;  and 
having  retained  the  possession  accordingly,  that  part  of  the  condition 
of  the  bond,  providing  for  a  return  of  the  cow,  consequently  became 
inoperative  by  the  act  of  the  defendant  himself  in  the  replevin,  so 
that  under  it  he  could  not  well  claim  either  payment  of  his  costs,  or 
a  return  of  the  cow  afterwards.  But  still,  notwithstanding  it  was 
thus  rendered  unavailing,  was  not  the  plaintiff  bound  to  comply 
with  the  first  part  of  the  condition,  requiring  him  to  prosecute  his 
suit  with  effect,  and  may  not  this  cover  the  costs  in  the  replevin  ad- 
judged to  the  plaintiff  below  in  this  action?  The  authority  to  maintain 
the  action  of  replevin  in  this  state  seems  to  be  founded  upon  an  act  of 
assembly  passed  in  1705,  whereby  it  is  enacted,  that  "  it  shall  and 
may  be  lawful  for  the  justices  of  each  county,  in  this  province,  to 
grant  writs  of  replevin  in  all  cases  whatsoever  where  replevins  may 
be  granted  by  the.  laws  of  England,  taking  security  as  the  said  law 
directs;  and  make  them  returnable  to  the  respective  courtsof  common 
pleas  in  the  proper  county,  there  to  be  determined  according  to 
law."  1  Dallas's  State  Laws  59;  Weaver  v.  Lawrence,  1  Dall. 
150-5.  Notwithstanding  this  act  expressly  confines  the  grant- 
ing of  replevins  to  cases  where  by  the  laws  of  England  they 
may  be  granted,  which  can  only  be  for  goods  taken  either  wrong- 
fully, or  as  a  distress;  Com.  Dig.  tit.  Replevin,  A;  tit.  Pleader, 
3  1C.  1;  yet  usage  commencing  probably  with  the  act  itself,  has 
extended  the  writ  of  replevin  to  every  case  where  the  plaintiff 
claims  goods  in  the  possession  of  another.  Weaver  v.  Lawrence, 
1  Dall.  151;  Shearick  v.  Huber,  6  Sinn.  3;  Wood  v.  Nixon, 
*ftddis.  134;  Stoughton  v.  Rappalo,  3  Serg.  $•  Rawle.  562.  In 
practice,  therefore,  it  is  clear  that  the  terms  of  the  act  have  not 
been  strictly  adhered  to;  most  probably  because  it  was  conceived 
that  the  writ  of  replevin  was  the  only  effectual  remedy  that  could 
be"  resorted  to  and  applied,  in  many  cases  where  goods  claimed  by 
the  plaintiff  happened  to  be  in  the  possession  of  a  worthless  defend- 
ant, as  it  either  enabled  the  plaintiff  to  obtain  the  immediate  posses- 
sion of  them,  or  otherwise  good  security  for  the  value  of  them,  upon 
his  establishing  his  right  to  the  recovery  of  them.  Seeing,  then,  that 
the  plaintiff  has  been  thus  indulged  with  the  advantages  attending 
the  remedy  by  replevin,  over  that  of  trespass  or  trover  in  such  cases, 


Sept.  1S40.]  OF  PENNSYLVANIA.  235 

[Tibbal  v.  Cihoon.] 

it  would  seem  only  fair,  on  the  other  hand,  that  the  defendant  in 
the  writ  should  have  every  benefit  which  can  be  afforded  him,  by  a 
fair  and  reasonable  construction  of  the  bond  and  its  condition  in  his 
favour,  which  the  plaintiff  is  bound  to  give  the  sheriff,  before  the 
latter  can  be  required  to  execute  the  writ.  Now  although  the  plain- 
tiff in  the  replevin  cannot  be  called  on  to  return  the  goods  according 
to  the  condition  of  his  bond,  where  the  defendant  claims  property  in 
them,  and  has  retained  the  possession  of  them,  by  giving  bond, 
with  sureties,  to  the  sheriff,  yet  that  need  in  nowise  prevent  him 
from  prosecuting  his  suit  with  effect,  that  is,  with  success,  according 
to  the  true  legal  meaning  of  this  phrase,  contained  in  the  first  part 
of  the  condition  of  his  bond.  The  design  of  the  condition,  according 
to  its  tenor,  is  to  furnish  the  two  kinds  of  pledges,  which  it  is  the 
duty  of  the  sheriff  to  take  before  he  executes  the  writ.  "The  she- 
riff," says  Lord  Coke,  "  ought  to  take  two  kinds  of  pledges,  one  by 
the  common  law,  and  they  be  plegii  de  prosequendo,  and  another 
by  statute,  (stat.  of  West.  2,)  viz.  plegii  de  retorno  habendo."  An- 
terior to  the  passage  of  West.  2,  13  Ed.  1,  stat.  1,  cap.  2,  the  plegii 
de  prosequendo  were  at  first  taken  to  answer  the  amercement  to 
the  king  pro  falso  clamore,  as  in  other  cases,  in  case  the  plaintiff 
failed  to  prosecute  his  suit  with  success;  and  being  of  small  account 
soon  came  to  be  disregarded  and  looked  upon  as  mere  matter  of 
form.  Gilb.  on  Replevin  65.  To  remedy  this  inconvenience,  that 
statute  directed,  "that  sheriffs  or  bailiffs,  from  thenceforth,  should 
not  only  receive  of  the  plaintiffs  pledges  for  pursuing  of  the  suit, 
before  they  made  deliverance  of  the  distress,  but  also  for  the  return 
of  the  beasts,  if  return  should  be  adjudged."  Thenceforth  it  became 
the  practice  with  sheriffs  in  England  to  take  bonds,  with  real  sure- 
ties, for  the  sufficiency  of  which  they  were  held  responsible,  of  plain- 
tiffs in  replevins,  conditioned  for  prosecuting  their  respective  suits 
with  effect,  and  for  a  return  of  the  goods  as  in  the  present  case. 
Gilb.  on  Replev.  67-8:  Blackett  v.  Crissop,  1  Lord  Raym.  273.  I 
do  not  know  that  the  full  extent  of  the  liability  of  the  sureties  in 
such  bond  has  as  yet  been  finally  settled  in  England,  but  it  has  been 
decided  here  in  Phillips  v.  Hyde,  1  Dull.  439,  that  the  defend- 
ant in  replevin,  after  judgment  de  retorno  habendo,  and  a  return  by 
the  sheriff  of  elongatur,  is  entitled  to  recover  the  costs  of  the  reple- 
vin in  an  action  upon  the  bond  given  by  the  plaintiff  in  the  replevin. 
It  is  true,  however,  that  in  the  case  just  cited,  the  goods  in  contest 
had  been  delivered  by  the  sheriff,  under  the  writ  of  replevin,  to  the 
plaintiff  in  the  same,  and  that  upon  trial  thereof  a  judgment  was 
rendered  against  him  for  a  return  of  them.  But  this  does  not  appear 
to  be  sufficient  to  vary  that  case  materially  from  the  present,  at  least 
not  in  regard  to  the  question  under  consideration;  for  it  would  ra- 
ther seem  to  be  a  strained  construction  of  the  condition  of  the 
bond,  to  extend  that  part  of  it  providing  for  a  return  merely  of  the 
goods,  without  more,  in  case  a  return  thereof  should  be  adjudged, 
to  the  payment  also  of  the  costs  of  the  replevin.  An  obligation  to 
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do  this  would  seem  to  arise  more  naturally  out  of  the  clause,  "to 
prosecute  his  suit  with  effect;"  because  having  failed  to  do  so,  the 
result  showed  conclusively  that  the  plaintiff  in  the  replevin  had  put 
the  defendant  to  the  costs  and  charges  of  defending  his  right  of  pro- 
perty in  the  goods  against  an  unjust  claim,  which  the  plaintiff  in  the 
replevin  and  his  sureties  stood  pledged  by  their  bond  should  not  be 
the  case.  But  if  it  were  to^>e  held,  that  the  surety  in  such  bond  is 
not  liable  upon  the  clause,  "to  prosecute  his  suit  with  effect,"  for 
the  costs  adjudged  to  the  defendant,  upon  failure  of  the  plaintiff  to 
prosecute  his  suit  with  success,  the  clause,  though  full  both  of  mean- 
ing and  force,  would  thereby  be  rendered  wholly  useless  and  en- 
tirely inoperative;  because  it  is  perfectly  clear,  that  he  cannot  be 
made  liable  to  the  payment  of  any  amercement  here  to  the  com- 
monwealth, pro  falso  clamore,  according  to  the  design  for  which 
pledges  of  prosecution  were  originally  required  and' taken  in  Eng- 
land. Such  an  amercement  never  was  assessed  in  this  state;  nor 
has  it,  I  apprehend,  been  in  England  since  the  grant  of  this  state,  as 
a  province,  to  William  Penn.  And,  indeed,  it  is  most  probable,  that 
it  never  was,  even  there,  assessed  in  any  case  where  the  defendant 
was  entitled  at  the  time  to  recover  costs  of  the  plaintiff,  upon  the 
latter's  failing  of  success  in  his  suit;  because  it  would  seem,  that 
costs  were  given  to  defendants  to  supply  the  place  of  such  amerce- 
ments. In  the  noted  case  of  Saville  v.  Roberts,  1  Lord  Raym.  380, 
Lord  Holt,  after  stating  that  the  common  law,  in  order  to  hinder 
malicious,  and  frivolous  and  vexatious  suits,  required  that  every 
plaintiff  should  find  pledges,  who  were  amerced,  if  the  claim  was 
false;  which  judgment  the  court  theretofore  always  gave,  and  then 
a  writ  issued  to  the  coroners,  and  they  affeered  (assessed)  them,  ac- 
cording to  the  proportion  of  the  vexation,  and  referring  to  Griesley's 
case,  8  Co.  78,  Fitzherb.  N.  B.  174-5,  [76,]  says:  "  but  that  method 
became  disused,  and  then  to  supply  it  the  statutes  gave  costs  to  the 
defendants."  It  would,  therefore,  seem  to  be  necessary  as  well  as 
reasonable,  in  order  to  give  effect  to  the  design  of  the  law,  as  also  to 
the  intent  of  the  parties,  to  hold,  that  when  real  sureties  are  given 
by  the  plaintiff,  that  he  will  prosecute  his  suit  with  effect,  they  be- 
come liable  for  the  payment  of  the  costs,  which  shall  be  adjudged  to 
the  defendant,  if  the  plaintiff  fails  in  his  suit. 
Judgment  affirmed. 
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Whallon  against  Scott. 

A  voluntary  assignment  is  bad,  when  it  conveys  only  the  possession  of  the 
effects  assigned,  and  not  the  property,  for  twenty-five  days,  and  provides  that, 
if,  within  that  time,  the  assignor  shall  satisfy  certain  creditors  named,  then 
the  effects  are  to  be  returned  to  the  assignor;  if  not,  then  they  are  to  be  sold  for 
the  use  of  the  creditors. 

So,  if  it  empowers  the  assignee  to  retail  the  goods  during  that  time,  without 
making  any  appropriation  of  the  proceeds. 

So,  if  it  contains  a  clause  of  indemnity  to  one  who  should,  thereafter,  enter 
bail  for  stay  of  execution,  in  certain  judgments  obtained  against  the  assignor. 

THIS  was  an  action  of  trespass  vi  et  armis,  brought  in  the  court 
of  common  pleas  of  Erie  county,  by  James  A.  Whallon  against 
Andrew  Scott,  sheriff  of  said  county,  and  William  Truesdail,  Josiah 
Pardee,  and  Robert  Allison,  his  assistants,  for  forcibly  entering  the 
store  of  the  plaintiff,  in  the  town  of  Erie,  and  carrying  away  certain 
goods,  viz.  boots,  shoes,  packing  cases,  sign  of  the  plaintiff,  &c., 
of  the  value  of  1COO  dollars. 

The  defendants  pleaded  not  guilty,  with  leave,&c., and  special  plea. 

The  plaintiff  proved  that  the  defendants,  in  the  latter  end  of 
March  1839,  broke  open  the  store  of  the  plaintiff,  and  seized  and 
carried  away  the  goods  mentioned  in  the  declaration,  then  in  the 
possession  of  the  plaintiff,  and  that  the  store  and  goods  had  been 
in  the  possession  of  one  A.  R.  Denny,  previous  to  the  time  of  the 
plaintiff's  taking  possession. 

The  plaintiff  then  offered  in  evidence  the  following  deed  of  as- 
signment from  A.  R.  Denny  to  plaintiff,  dated  5th  March  1839, 
with  supplements  annexed,  dated  6th,  7th  and  8th  March  1839. 

Memorandum  of  agreement  made  and  concluded  this  5th  day  of 
March  1839,  between  A.  R.  Denny  and  James  H.  Whallon,  both 
of  the  borough  of  Erie,  and  county  of  Erie,  and  commonwealth  of 
Pennsylvania.  The  said  A.  R.  Denny,  for  the  consideration  here- 
inafter mentioned,  hath  agreed  to  bargain  and  sell,  assign  and  trans- 
fer unto  the  said  James  H.  Whallon,  all  the  boots,  shoes,  and  cloths 
belonging  to  him,  and  now  in  the  store- lately  occupied  by  William 
A.  Brown  &  Co.,  in  Erie,  in  trust  for  the  payment  of  the  following 
creditors,  viz:  James  S.  Clark,  Mrs  M.  B.  Champl'm,  John  T.  Wil- 
son, Jackson  &  Graham,  George  A.  Elliot,  Josiah  W.  Deane,  J.  H. 
Whallon,  George  L.  Wood,  Oliver  Spafford,  Ira  W.  Hart,  with 
the  understanding  always,  that  the  said  James  H.  Whallon  shall 
take  immediate  possession  of  the  same,  and  shall  keep  posses- 
sion of  the  same,  for  the  space  of  twenty-five  days  from  this  date; 
and  if  the  said  A.  R.  Denny  shall,  by  or  before  that  day,  have 
x. — v 
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paid  up  or  satisfied  the  crediiors  within  named,  then,  and  in  that 
case,  the  whole  articles,  by  these  presents,  assigned  to  the  said 
James  H.  Whallon,  shall  be  returned  to  the  possession  of  the  said 
A.  R.  Denny.  But  in  case  the  said  debts  shall  not  at  that  day, 
have  been  paid  or  settled,  then,  and  in  that  case,  the  said  James 
H.  Whallon  shall  proceed  to  sell  the  same  at  public  or  private  sale, 
as  he  shall  deem  best  adapted  to  the  interests  of  said  Denny,  and 
the  within  named  creditors.  If  he  shall  sell  at  public  sale,  to  give 
at  least  three  weeks  notice  of  said  sale,  in  at  least  one  paper  in  the 
borough  of  Erie;  and  shall  apply  the  proceeds  of  sale  of  said  goods 
in  payment  of  said  within  named  creditors,  and  shall  return  the 
overplus  of  said  sale  to  the  said  A.  R.  Denny;  and  in  case  said 
goods  shall  not  sell  for  a  sufficient  amount  to  pay  the  said  within 
named  creditors  in  full,  then  the  said  George  A.  Elliot  shall  first  be 
paid  75  dollars,  due  him  for  rent  up  to  the  1st  of  April  1839,  and 
the  residue  of  the  creditors  to  be  paid  pro  rata  of  the  funds  re- 
maining. And  the  said  James  H.  Whallon  is  hereby  further 
authorized  to  put  in  a  clerk  into  said  store,  or  to  go  into  said  store 
himself,  and  sell  the  said  goods  at  retail,  from  this  date,  during  the 
said  twenty-five  days,  provided  it  shall  not  be  done  at  any  expense 
to  the  said  Denny;  and  the  said  James  H.  Whallon  is  further 
authorized,  in  the  meantime,  to  deliver  to  any  of  the  within  named 
creditors,  to  the  amount  of  their  respective  debts,  at  the  cost  of  the 
same,  any  of  the  goods  hereby  assigned.  And  in  case  the  said 
Denny  does  not  pay  the  said  debts,  and  the  said  goods  have  to  be 
sold,  then  the  said  Whallon  to  receive  out  of  the  proceeds  of  said 
goods,  for  his  trouble,  1  dollar  25  cents  per  day,  for  every  day  he 
shall  be  necessarily  engaged  therein. 

Witness  our  hands  and  seals,  this  5th  of  March  1839. 

A.  R.  DENNY,  [L.  s.] 

JAMES  H.  WHALLON,  [L.  s.] 

Signed,  sealed  and  delivered  in  presence  of  T.  W.  Randall,  and 
M.  Whallon. 

And  it  is  further  agreed  between  the  parties  to  the  above  pre- 
sents, that  in  case  the  said  James  H.  Whallon  enters  special  bail 
for  the  stay  of  execution  in  certain  judgments  before  E.  D.  Gunni- 
son,  Esq.,  in  favour  of  James  T.  Clark,  John  T.  Wilson,  and  Ira  W. 
Hart,  creditors  mentioned  in  the  above  assignment,  and  in  case  the 
said  A.  R.  Denny  does  not  appear  at  the  expiration  of  the  time  of 
the  stay  of  said  executions,  so  that  the  said  James  H.  Whailon  be- 
comes liable  for  the  whole  amount  of  said  judgments,  as  special 
bail  in  said  cases,  then,  and  in  that  case,  the  said  James  H.  Whal- 
lon is  to  appropriate  the  proceeds  of  the  sale  of  the  said  goods,  and 
the  goods  hereafter  mentioned,  sufficient  amount  to  pay  the  whole 
amount  of  said  judgments,  whether  the  goods  shall  sell  for  suffi- 
cient to  pay  the  whole  creditors  within  mentioned  or  not;  and  in 
addition  to  the  foregoing  property,  the  following  is  also  assigned 
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for  the  consideration  abovementioned,  viz.  all  the  accounts  now  on 
the  books  of  the  said  Denny,  all  fixtures  belonging  to  the  store,  in- 
cluding signs,  and  furniture. 

Witness  our  hands  and  seals,  this  6th  day  of  March  1839. 

A.  R.  DENNY,  [L.  s.] 

JAMES  H.  WHALLON,  [L.  s.] 

Signed,  sealed  and  delivered  in  presence  of  L.  W.  Randall. 

And  it  is  further  agreed,  as  a  further  supplement  to  this  instru- 
ment, entered  into  this  7th  March  1839,  that  after  the  within  named 
creditors  shall  have  been  paid  their  respective  debts,  then  the  over- 
plus, if  any,  shall  be  applied  to  the  payment  of  a  certain  note  of 
125  dollars,  held  against  the  said  A.  R.  Denny  by  Augustus  E. 
Hall,  another  note  of  100  dollars,  held  by  the  said  Hall  against  the 
said  Denny,  and  endorsed  by  J.  W.  Deane,  being  already  included 
in  the  claim  of  the  said  J.  W.  Deane,  for  which  provision  is  made 
through  the  endorser  J.  W.  Deane. 

Witness  our  hands  and  seals,  the  day  and  year  above  written. 

A.  R.  DENNY,  [L.  s.] 

JAMES  H.  WHALLON,  [L.  s.] 

In  presence  of  L.  W.  Randall,  H.  L.  Harvey. 

Acknowledged  before  A.  W.  Brewster,  as  is  certified. 

And  it  is  further  agreed  between  the  parties  to  the  above,  that 
in  case  the  said  James  H.  Whallon  enters  special  bail  for  the  stay 
of  execution  in  certain  judgments  before  E.  D.  Gunnison,  Esq.,  in 
favour  of  Joshua  R.  Breed,  M'Fayden  &  Downs,  and  Sterrett  & 
Shaner,  and  in  case  the  said  A.  R.  Denny  does  not  appear  at  the 
expiration  of  the  time  of  the  stay  of  said  executions,  so  that  the 
said  James  H.  Whallon  becomes  liable  for  the  whole  amount  of 
said  judgment,  as  special  bail  in  said  cases,  then,  and  in  that  case, 
the  said  James  H.  Whallon  is  to  appropriate  from  the  proceeds  of 
the  sale  of  said  goods  heretofore  mentioned,  sufficient  amount  to 
pay  said  judgments,  with  all  costs  in  all  judgments  before  men- 
tioned, whether  the  said  goods  abovementioned  shall  sell  for  suf- 
ficient to  pay, the  whole  creditors  or  not.  And  the  said  Whallon  is 
further  authorized  to  pay  as  above,  a  certain  debt  due  to  L.  W. 
Randall,  and  M.  Whallon,  for  writing  assignments,  &c. ;  and  further, 
that  the  said  Whallon  shall  have  the  privilege  of  paying  any  of  the 
abovementioned  creditors,  the  amount  of  their  claims  in  goods  out 
of  the  stock  before  mentioned.  The  clause  entered  in  the  above 
assignment,  whereby  Augustus  E.  Hall  was  admitted  as  a  creditor 
in  said  assignment,  is  hereby  rendered  null  and  void,  so  far  as  it 
relates  to  said  Hall,  and  L.  and  A.  Wade  are  hereby  admitted  into 
the  said  assignment,  and  shall  stand  in  the  same  situation  in  which 
the  said  Hall  would  have  stood,  and  the  said  Denny  shall  keep  the 
said  Whallon  always  indemnified  in  the  above  premises. 

Witness  our  hands  and  seals,  this  8th  day  of  March  1839. 

JAMES  H.  WHALLON,  [L.  s.] 
A.  R.  DENNY,  [L.  s.] 
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Acknowledged  before  A.  W.  Brewster,  as  is  certified. 

The  plaintiff  also  gave  in  evidence  the  docket  of  E.  D.  Gunnison, 
Esq.,  showing  that  on  the  6th  and  8th  March  1839,  the  plaintiff 
became  special  bail  for  stay  of  execution  in  the  following  judg- 
ments against  A.  R.  Denny,  viz:  J.  R.  Breed  10  dollars  47  cents, 
M'Fayden  &  Downs  13  dollars  22  cents,  John  T.  Wilson  45  dollars 
and  89  cents,  James  S.  Clark  20  dollars,  J.  W.  Hart  70  dollars  10 
cents,  and  also  proved  a  debt  of  60  dollars  due  from  Denny  to 
plaintiff. 

The  defendants  gave  in  evidence  the  record  of  a  judgment  in 
Allegheny  county,  for  2000  dollars,  conditioned  for  the  payment  of 
1000  dollars,  in  favour  of  L.  &  A.  Wade,  against  the  said  A.  R. 
Denny,  entered  20th  March  1839;  also  a  testatum  fieri  facias  to 
the  sheriff  of  Erie  county,  issued  thereon,  entered  of  record  in  Erie 
county,  25th  March  1839,  with  levy  on  the  goods  in  said  assign- 
ment mentioned,  by  virtue  of  said  writ,  by  Andrew  Scott,  sheriff  of 
Erie  county,  (one  of  the  defendants,)  on  the  26th  of  March  1839, 
as  the  property  of  A.  R.  Denny. 

The  property  was  subsequently  sold,  by  the  sheriff,  on  a  testa- 
turn  venditioni  exponas. 

The  plaintiff  requested  the  court  to  charge  on  the  following  points: 

"1.  That  if  the  jury  believe,  that  the  assignment  was  in  other 
respects  bona  fide,  the  mere  reserving  a  future  right  to  pay  the 
debts  in  twenty-five  days,  and  take  the  goods,  is  not  reserving  such 
a  benefit  to  the  assignor,  Denny,  as  renders  the  instrument  fraudu- 
lent in  law. 

"3.  That  reserving  to  the  assignor,  Denny,  the  surplus  after 
payment  of  creditors  named  in  the  assignment,  is  not  fraudulent  in 
law;  especially  as  there  is  no  evidence  of  the  existence  of  any  credi- 
tors not  named  in  the  assignment. 

"  3.  Whether  or  not  the  assignment  gives  to  the  plaintiff  an  ex- 
clusive title  to  the  property  taken,  yet  if  the  jury  believe,  that  A. 
R.  Denny,  the  assignor,  was  indebted  to  the  plaintiff,  J.  H.  Whallon, 
and  that  the  plaintiff  became  liable  at  the  instance  and  request  of 
the  said  Denny,  and  that  the  goods  taken  by  the  defendant  were 
pledged  by  the  said  Denny,  and  taken  possession  of  by  the  plain- 
tiff as  a  security  for  his  said  debt  and  liabilities,  the  plaintiff  had 
a  legal  right  to  the  possession  of  said  property  until  fully  paid 
his  said  debt  and  liabilities  so  secured. 

"4.  That  the  act  of  assembly  having  required  the  inventory  of 
the  assignee  to  be  under  oath,  his  inventory  with  his  affidavit  at- 
tached, is  evidence  prima  facie,  that  it  contains  all  the  goods  as- 
signed." 

The  court  below  charged  as  follows: — 

"  The  plaintiff  in  this  case  claims  to  recover  from  the  defendants, 
the  sheriff  and  assistants  on  the  ground  that  he  is  an  assignee  under 
the  laws  of  the  commonwealth  regulating  voluntary  assignments 
for  the  benefit  of  creditors.  He  exhibits  in  evidence  a  deed  of  as- 
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signment,  executed  by  Alexander  R.  Denny  to  himself,  for  a  quan- 
tity of  boots  arid  shoes  in  the  store-house  occupied  by  him  in  this 
borough,  together  with  his  books  of  account,  &c.  This  deed  is 
dated  the  5th  day  of  March  1839,  and  to  which  are  added  three 
supplements,  respectively  dated  the  6th,  7th  and  8th  of  the  same 
month.  The  deed  prefers  certain  creditors  therein  named,  being 
ten  in  number.  The  first  supplement  dated  the  6th  of  March 
somewhat  changes  this  assignment,  and  it  stipulates,  that  if  the  said 
assignee  will  enter  himself  as  special  bail  in  the  case  of  three  pre- 
ferred creditors  who  had  obtained  judgments,  to  wit,  James  S. 
Clark,  John  T.  Wilson  and  Ira  W.  Hart;  then,  and  in  that  case  if 
the  said  A.  R.  Denny  did  not  appear  at  the  expiration  of  the  stay 
of  execution,  so  that  the  said  J.  H.  Whallon  became  liable  for  the 
whole  amount  as  bail,  then  he  is  to  retain  out  of  the  proceeds  of 
the  property  assigned  the  whole  amount  of  such  judgments,  with- 
out regard  to  whether  the  property  will  pay  the  balance  of  the 
creditors  named  or  not;  thus  far  assigning  his  property,  not  to  pay 
creditors,  but  as  an  indemnity  to  his  special  bail,  to  become  abso- 
lute only  on  condition  of  his  not  being  surrendered  in  discharge  of 
his  bail.  In  this  assignment  or  supplement,  he  assigns  his  store 
books  and  signs.  The  second  supplement  provides  for  the  payment 
of  a  note  to  A.  E.  Hall  for  125  dollars  in  case  of  overplus.  In  the 
third  supplement,  Mr  Hall  is  excluded,  and  it  appears  he  had  got  his 
debt  by  an  arrangement,  which  he  has  explained  here  as  a  witness. 
This  third  and  last  supplement  again  prefers  the  assignee,  on  condi- 
tion of  his  entering  special  bail  in  certain  other  judgments,  one  in. 
favour  of  Joshua  R.  Breed,  one  in  case  of  M'Fayden  &  Downs, 
and  one  in  the  name  of  Sterrett  &  Shaner;  and  if  the  assignor  did 
not  appear  at  the  expiration  of  the  stay  of  execution,  and  the  assig- 
nee became  liable,  then  he  was  preferred,  and  was  to  retain  out  of 
the  proceeds  of  the  goods  and  property  assigned,  the  full  amount  of 
all  the  judgments  and  costs,  without  regard  to  the  other  creditors 
named,  and  these  last  judgments  are  placed  on  the  same  footing  as 
those  in  the  first  supplement.  He,  in  this  supplement,  prefers  his 
attorneys  and  T.  and  A.  Wade,  the  creditors  on  whose  execution 
the  goods  were  seized.  A  bond  was  given  and  approved  of  by  a 
judge  of  the  common  pleas,  on  the  22d  of  March — appraisers  ap- 
pointed, and  inventory  made  same  day  and  filed  on  the  23d. 

"A  testatum  fieri  facias  issued  from  Allegheny  county,  in  favour 
of  T.  and  A.  Wade,  against  A.  R.  Denny,  for  1000  dollars,  interest 
from  the  20th  of  March,  and  costs,  and  was  levied  on  the  goods  in 
question,  on  the  26th  of  March,  and  the  property  was  subsequently 
sold  on  a  testatum  venditioni  exponas.  To  test  this  assignment, 
and  this  levy  and  sale,  is  our  present  business.  By  an  act  of  the 
legislature  of  the  commonwealth,  passed  the  14th  oif  June,  1836,  it 
is  alleged  this  assignment  is  authorized.  By  that  act  any  person, 
'that  shall  make  a  voluntary  assignment  of  his  estate  real  or  per- 
sonal, or  of  any  part  thereof,  to  any  other  person  or  persons,  in 
x.— v* 
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trust  for  his  creditors,  or  some  of  them,  it  shall  be  the  duty  of  his 
assignee  or  assignees,  within  thirty  days  after  the  execution  thereof, 
to  file  in  the  office  of  the  prothonotary  of  the  court  of  common  pleas 
of  the  county  in  which  the  assignor  shall  reside,  an  inventory  or 
schedule  of  the  estate  or  effects  so  assigned,  accompanied  with  an 
affidavit  by  such  assignees,  that  the  same  is  a  full  and  complete  in- 
ventory/ &c. 

"  This  act  of  assembly,  as  well  as  the  whole  policy  of  our  laws, 
requires,  that  an  individual  wishing  to  avail  himself  of  the  advantage 
of  preferring  creditors,  and  appointing  his  own  assignees  to  ad- 
minister his  estate,  should  thereby  comply  with  the  requirements  of 
the  law.  By  the  statute  13  Elizabeth,  and  in  force  in  Pennsyl- 
vania, any  thing  done  to  delay,  hinder,  or  defraud  creditors,  is  made 
void.  The  acts  regulating  voluntary  assignments  by  force  of  legis- 
lative sovereignty,  certainly  in  this  state  restrain  this  statute*  in 
favour  of  voluntary  assignors  beneficially,  I  admit,  when  honestly 
acted  under,  but  would  be  pernicious  if  not  strictly  guarded  and 
watched.  No  subject  within  the  scope  of  jurisprudence,  has  so 
much  and  earnestly  engaged  the  attention  of  jurists,  as  the  trans- 
mission of  personal  property,  when  done  in  failing  circumstances, 
It  is  our  duty  to  see  that  it  be  fairly,  honestly  and  legally  done.  Is 
then  the  assignment  in  this  case,  a  good  and  valid  one,  and  such  as 
will  avail  the  plaintiff  here?  I  am  obliged  to  lay  down  the  law  to 
you,  that  in  the  opinion  of  this  court  it  is  not.  By  express  stipula- 
tion the  assignee  is  only  to  retain  possession  for  the  assignor  for 
twenty-five  days,  at  the  expiration  of  which  time,  by  agreement 
with  the  creditors  named,  he  could  repossess  himself  of  the  goods; 
if  he  did  not  do  this,  "  then  and  in  that  case,  the  said  James  H. 
Whallon  shall  proceed  to  sell,'7  &c.  There  is  an  implied  power  of 
revocation,  or  certainly  its  equivalent.  The  assignment  did  not 
take  effect  for  the  purposes  of  assignment  for  twenty-five  days.  This 
is  to  be  computed  from  the  date  of  the  consummation  of  the  deed 
of  assignment,  which  was  perfected  on  the  8th  of  March;  and  this 
too,  is  in  accordance  with  the  views  of  plaintiffs'  counsel,  and  is  so 
argued  by  them.  The  property  was  levied  on,  the  26th  day  of 
March,  seven  days  short  of  the  period,  at  which  time,  on  the  hap- 
pening of  a  certain  contingency,  the  property  was  to  fevest.  The 
law  required  the  assignment  to  be  absolute  and  unconditional,  for 
the  purposes  mentioned.  It  not  being  so  here,  and  the  lime  at 
which  it  was  to  become  an  absolute  assignment,  if  it  could  be  a 
valid  one,  not  being  arrived  when  the  sheriff  levied,  his  levy 
is  not  affected  by  the  alleged  assignment.  In  the  twenty-five  days 
the  plaintiff  was  to  sell  such  part  of  the  properly  as  he  could  retail. 
For  the  benefit  of  whom?  Not  creditors.  The  time  at  which  it 
was  to  become  an  assignment  then,  was  twenty-five  days  ahead. 
The  property  then  to  be  assigned  was  such  as  remained  after  sell- 
ing for  that  period  of  time.  This  kind  of  assignment  on  the  face  of 
it  is  defective,  and  the  plaintiff  can  derive  no  advantage  from  it 
in  this  case. 
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"  I  said  the  assignment  must  be  absolute  and  unconditional  for  the 
purposes  contemplated  by  the  act,  to  wit,  the  benefit  of  creditors; 
and  1  cannot  think  that  assignments  under  this  laiu,  to  indemnify 
special  bail,  who  may  or  may  not  become  liable,  are  good  and 
valid.  If  he  does  not  become  liable,  but  the  principal  surrenders 
or  is  surrendered,  the  property  does  not  pass;  and  if  the  law  would 
tolerate  the  preference  to  special  bail,  under  these  circumstances,  it 
would  tie  up  the  property  without  appropriating  it,  and  would  thus 
positively  become  the  instrument  to  delay,  hinder,  and  defraud 
creditors.  This  the  law  does  not  do.  Bail  in  indemnities  of  this  kind 
are  not  the  kind  of  creditors  contemplated  by  the  act.  A  man  can- 
not be  said  to  be  a  creditor,  unless  there  is  something  due  him,  or 
certainly  to  become  due.  This  is,  in  the  opinion  of  the  court,  a 
secure  and  good  ground  on  which  to  say,  that  this  assignment  is 
defective,  and  confers  no  title  on  the  plaintiff,  that  can  avail  him  in 
this  case. 

"As  to  the  plaintiffs'  points:  <  .. 

"  1.  This  point  is  answered  in  the  general  charge  in  the  nega- 
tive. 

"  2.  To  this  point  I  assent. 

"  3.  This  is  a  proceeding  under  an  act  of  assembly,  which  act 
must  be  pursued,  and  the  plaintiff  cannot  vary  his  position  now, 
and  recover  the  property  as  pledged  for  indemnity;  and  if  it  were, 
the  question  now  trying  as  to  a  pledge  for  security,  then  there  is 
not  such  a  delivery  as  would  authorize  a  recovery;  and  indeed 
such  an  arrangement  would,  in  this  case,  have  been  a  fraud  in  law. 

"4.  To  this  point  I  assent." 

The  following  errors  were  assigned: — 

1.  The  court  erred  in  taking  the  decision  of  the  facts  from  the 
jury,  and  in  charging  that  the  plaintiff  was  not  entitled  to  recover. 

2.  In  not  answering  plaintiff's  first  point  in  the  affirmative. 
And  in  charging  that  the  assignment  was  invalid. 

3.  In  not  answering  the   defendant's  third   point  in   the   affir- 
mative.    And  in  charging  that  there  was  not  such  a  delivery  of 
the  goods  as  would  authorize  a  recovery. 

Babbitt  and  Williamson,  for  the  plaintiff  in  error. 
Walker,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — If  there  are  evils  attending  our  system  of  volun- 
tary assignments  and  preferences  to  creditors,  by  debtors  in  failing 
circumstances,  they  are  such  as  our  courts  of  justice  may  lament, 
but  have  not  the  power  to  remedy.  It  is  competent  only  to  the  legis- 
lature to  alter  the  law  as  established;  and  by  them,  it  would  seem,  it 
has  not  been  considered  expedient  to  take  a  way  the  right  of  the  debtor 
in  this  respect,  which  existed  at  common  law.  They  have  pre- 
ferred making  enactments,  from  time  to  time,  for  the  purpose  of 
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regulating  and  enforcing  this  right.  So  that  it  now  prevails  as  a 
mixed  system,  its  foundations  laid  in  the  common  law,  but  medified 
and  regulated  by  legislative  provisions. 

Courts  can,  however,  and  ought  to  keep  this  right  within  its 
proper  bounds,  and  to  prevent,  as  far  as  possible,  the  introduction 
of  new  fangled  devices  and  contrivances,  which  may  run  into  licen- 
tiousness and  abuse.  Such  is  the  temptations  to  persons  whose 
embarrassed  circumstances  force  them  into  an  assignment  of  their 
property,  still  to  retain  a  control  over  it,  in  some  shape  or  other, 
that  there  is  no  end  to  the  concoction  of  schemes  for  this  purpose. 
Every  provision,  therefore,  in  a  voluntary  assignment  ought  to  be 
narrowly  scanned  and  closely  watched,  to  see  that  the  authority 
given  to  the  debtor  by  law  is  not  exceeded.  On  the  one  hand,  the 
debtor  is,  by  our  law,  permitted  to  grant  preferences  to  favoured 
creditors,  and  to  stipulate  for  releases;  but  on  the  other  hand,  he 
must  part  with  the  property  and  the  possession,  free  from  any  re- 
servation for  his  own  benefit,  or  that  of  his  family,  and  from  any 
control  over,  or  interference  with  it,  and  from  any  contingency  on 
which  he  may  or  may  not  resume  it,  at  his  will  and  pleasure.  To 
allow  him  to  transfer  the  property,  retaining  the  possession,  or  to 
part  with  the  possession,  retaining  the  property,  is  inconsistent  with 
the  nature  of  such  a  transaction,  and  calculated  to  introduce  great 
abuses. 

Several  clauses  in  this  assignment  are  properly  treated  by  the 
court  below  as  objectionable.  In  the  first  place,  by  the  plain  lan- 
guage of  the  instrument,  the  assignor  parts  only  with  the  posses- 
sion of  the  effects  assigned,  and  not  with  the  property,  for  twenty- 
five  days.  During  that  time  it  is  impossible  to  say  who  is  the 
owner.  The  assignor  holds  the  creditors  at  bay,  whilst  he  is,  per- 
haps, trafficking  among  them,  to  compromise  their  debts,  for  a 
present  satisfaction  or  security,  and  their  legal  power  to  proceed 
against  the  property  is  arrested.  If  the  assignor  may  thus  fix  the 
property  in  a  neutral  position  for  twenty-five  days,  he  may  do  it 
longer,  and  this,  no  doubt,  would  be  soon  attempted,  if  the  present 
experiment  should  succeed.  The  debtor  thus,  under  the  name  and 
guise  of  an  assignment,  might  entrench  his  effects  against  legal 
process,  till  some  remote  period,  when  it  would  suit  him  to  set  aside 
the  assignment  altogether,  and  resume  the  possession.  Besides,  as 
is  justly  remarked  in  the  opinion  of  the  court  below,  the  assignees 
were  empowered,  during  this  interval,  to  sell  the  goods  by  retail, 
without  any  appropriation  being  made  of  the  proceeds. 

The  clause,  also,  in  relation  to  indemnifying  the  special  bail,  is  a 
new  feature  in  assignments,  and  equally  objectionable.  He  is  not 
a  creditor  to  the  amount  of  these  judgments,  and  it  is  impossible  to 
say  that  he  will  ever  become  so,  as  he  may  never  enter  bail,  and  if 
he  should,  the  assignor  might  surrender  or  be  surrendered  by  his 
bail  in  discharge  of  the  recognizances. 

The  power  of  the  assignor  to  surrender  or  not,  as  he  pleased 
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would  enable  him  to  exercise  his  own  will  and  pleasure  over  these 
preferred  creditors,  by  placing  their  debts  in  what  scale  he  chose. 
This  is  a  control  which  it  would  be  dangerous  to  permit,  and  incon- 
sistent with  the  entire  cessio  bonorum  for  the  use  of  creditors,  which 
the  law  sanctions. 

As  to  the  suggestion  that  the  property  might  still  be  claimed  as 
a  pledge,  independent  of  the  assignment,  it  is  sufficient  to  say,  that 
being  intended  to  pass  under  the  instruments  executed,  it  can  be 
held  only  under  them. 

Judgment  affirmed. 


Barker  against  Orr. 

When  there  are  several  counts  in  a  declaration  in  slander,  some  of  which ^re 
good  and  some  bad,  and  the-verdict  is  taken  generally,  the  judgment  will  be 
reversed,  though  it  was  entered  on  particular  counts  supposed  to  be  good. 

Additional  counts,  appearing  by  the  minutes  to  have  been  filed  after  verdict 
recorded,  held,  nevertheless,  to  be  a  part  of  the  declaration,  on  the  ground  that 
the  date  of  such  filing  is  not  strictly  part  of  the  record,  and  consequently  that  it 
is  insufficient  to  subvert  the  principle  that  the  term  is,  in  contemplation  of  law,  but 
a  single  day. 

ERROR  to  the  district  court  of  Allegheny  county. 

David  Orr  and  Eleanor  his  wife  against  Ezekiel  Harker.  This 
was  an  action  of  slander,  in  which  the  jury  rendered  a  general  ver- 
dict for  the  plaintiffs,  on  the  4th  November  1839,  for  210  dollars. 
The  declaration  was  as  follows: — 

Allegheny  county,  ss. — Of  June  term  1837,  No.  130.  Ezekiel 
Harker,  late  of  the  said  county,  yeoman,  was  summoned  to  answer 
David  Orr  and  Eleanor  his  wife,  of  a  plea  of  trespass  on  the  case, 
&c.;  and  whereupon  the  said  David  Orr  and  Eleanor  his  wife, 
complain,  that  whereas,  she,  the  said  Eleanor,  is  a  good,  true, 
honest,  chaste  and  faithful  woman,  and  as  such,  from  the  time  of 
her  nativity,  hitherto  hath  behaved  and  carried  herself,  and  during 
all  that  time  hath  been  held  and  esteemed  and  reputed  of  good 
name,  fame  and  behaviour  and  character,  and  free  from  all  kind  of 
adultery  and  fornication,  and  from  all  suspicion  of  committing  such 
crimes,  by  means  whereof,  the  said  Eleanor,  the  love  and  affection 
of  her  said  husband,  and  the  favour,  good  will  and  esteem  of  her 
neighbours  and  others,  to  whom  she  was  known,  deservedly  did 
acquire  and  gain.  Nevertheless,  the  said  Ezekiel  Harker,  not  being 
ignorant  of  the  premises,  but  contriving  and  maliciously  intend- 
ing, the  said  Eleanor,  not  only  of  her  good  name  and  credit  to  de- 
prive, but  also  the  same  Eleanor  infamous  and  scandalous  among 
her  neighbours  aforesaid  to  render,  and  the  matrimonial  concord 
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and  love  which  subsisted  between  the  said  Eleanor  and  her  hus- 
band aforesaid  to  interrupt  and  destroy,  and  also  the  said  Eleanor 
into  dangers  of  the  penalties  of  the  laws  against  such  offender,  made 
to  induce  and  bring,  the  1st  day  of  March  in  the  year  of  our  Lord 
1837,  at  Allegheny  county  aforesaid,  these  false,  feigned  and  scan- 
dalous English  words,  of  and  concerning  the  said  Eleanor,  in  the 
presence  and  hearing  of  divers  good  people  of  this  commonwealth, 
maliciously  and  unjustly  did  speak,  proclaim  and  publish,  to  wit: 
"  You  know  there  are  some  women  that  will  not  be  satisfied  with 
one  man;"  thereby  insinuating  and  meaning  the  said  Eleanor  was 
in  the  habit  of  committing  and  was  guilty  of  the  crime  of  adultery; 
and  of  his  further  malice,  did,  then  and  there,  in  the  presence  of 
divers  good  people,  falsely  and  maliciously  publish  and  declare,  of 
and  concerning  the  said  Eleanor,  the  following  English  words,  to 
wit:  "  You  know  there  are  many  women  that  cannot  be  satisfied 
with  one  man;"  thereby  insinuating  and  meaning  the  said  Eleanor 
was  in  the  habit  of  committing  and  was  guilty  of  the  crime  of 
adultery.  And  the  said  David  Orr  and  Eleanor  his  wife,  further 
in  fact  say,  that  afterwards,  to  wit,  on  the  10th  day  of  March  in  the 
year  of  our  Lord  1 837,  at  the  said  county,  in  a  certain  other  dis- 
course which  the  said  Ezekiel  had  with  divers  other  good  and 
worthy  citizens  of  this  commonwealth,  of  and  concerning  the  said 
Eleanor,  with  malicious  contrivance  and  intention  aforesaid,  and 
for  the  purposes  aforesaid,  did  falsely  and  maliciously,  openly  and 
publicly  declare,  "  that  she,"  meaning  the  said  Eleanor,  "  was  a 
wanton,  and  went  gadding  about  with  young  men  to  night  meet- 
ings, and  that  Frew's  boys  were  watching  by  the  way  for  her." 
And  of  his  further  malice,  he,  the  said  defendant,  on  the  15th  day 
of  March  in  the  year  of  our  Lord  1837,  at  the  said  county,  in  the 
presence  and  hearing  of  divers  good  people,  did  pronounce,  utter 
and  publish,  of  and  concerning  the  said  Eleanor,  the  following  false 
and  scandalous  English  words,  to  wit:  "  the  greatest  strumpet  that 
walks  the  street  of  Pittsburgh,  was  more  decent  than  her,"  mean- 
ing the  said  Eleanor.  And  the  plaintiffs  in  fact  further  say,  that 
afterwards,  viz.  on  the  21st  day  of  March  in  the  year  of  our  Lord 
1837,  at  the  county  aforesaid,  in  a  certain  other  discourse,  which 
the  said  Ezekiel  Harkerhad  with  divers  other  good  citizens  of  this 
commonwealth,  then  and  there,  of  and  concerning  the  said  Eleanor, 
with  the  malicious  contrivance  and  intention  aforesaid,  and  for  the 
several  purposes  aforesaid,  did  falsely  and  maliciously,  openly  and 
publicly,  charge  the  said  Eleanor  with  the  crime  of  adultery,  in  the 
presence  and  hearing  of  these  last  mentioned  citizens.  By  means 
of  the  speaking  and  publishing  of  which  said  several  false,  and 
scandalous,  and  defamatory  words,  and  of  the  said  false  and  ma- 
licious charges,  the  said  Eleanor,  not  only  in  her  good  name  and 
fame  aforesaid,  is  grievously  injured,  but  also  the  said  David  Orr, 
and  the  said  Eleanor,  in  performing  divers  their  lawful  business  is 
much  worse;  to  the  damage  of  the  said  David  and  Eleanor  5000 
dollars,  and  therefore  they  bring  their  suit,  &c. 
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On  the  5th  November  1839,  the  plaintiffs,  by  leave  of  the  court, 
filed  the  following  additional  counts: — 

And  the  said  David  Orr  and  Eleanor  his  wife  further  say,  that 
the  said  Ezekiel  Harker  further  contriving  and  intending  as  afore- 
said, afterwards,  to  wit,  on  the  1st  day  of  April  in  the  year  of  our 
Lord  1837,  at  the  said  county  of  Allegheny,  in  a  certain  discourse, 
then  and  there  had,  of  and  concerning  the  said  Eleanor,  in  the  pre- 
sence and  hearing  of  the  said  last  mentioned  citizens,  falsely  and 
maliciously  spoke  and  published,  of  and  concerning  the  said  Eleanor, 
"  that  she,"  meaning  the  said  Eleanor,  "  was  a  wanton,  and  went 
gadding  about  with  young  men  to  night  meetings,  and  Frew's  boys 
were  watching  by  the  way  for  her;"  meaning  thereby  that  she,  the 
said  Eleanor,  was  then  and  there  a  common  prostitute,  and  guilty 
of  lewd  practices,  and  of  the  crime  of  adultery,  and  did  go  to  night 
meetings  for  the  purpose  of  committing  adultery,  and  ddd  then  and 
there,  at  such  meetings,  commit  the  crime  of  adultery. 

And  the  said  plaintiffs  further  say,  •  that  the  said  defendant 
further  contriving  and  intending  as  aforesaid,  afterwards,  to  wit,  on 
the  1st  day  of  April  in  the  year  of  our  Lord  1837,  at  the  said  coun- 
ty of  Allegheny,  in  a  certain  discourse  then  and  there  had,  of  and 
concerning  the  said  Eleanor,  in  the  presence  and  hearing  of  clivers 
good  and  worthy  citizens  of  the  commonwealth,  then  and  there,  in 
the  presence  and  hearing  of  the  said  last  mentioned  citizens,  falsely 
and  maliciously  spoke  and  published,  of  and  concerning  the  said 
Eleanor,  "  that  the  greatest  strumpet  that  walks  the  streets  of  Pitts- 
burgh, was  as  decent  as  her,"  thereby  meaning  that  the  said 
Eleanor  had  then  and  there  prostituted  her  person  to  lewdness, 
was  a  common  public  prostitute,  and  been  guilty  of  the  crime  of 
adultery.  By  means  of  the  speaking  and  publishing  of  which  said 
several  false  and  scandalous  and  defamatory  words,  in  these  two 
counts  mentioned,  the  said  Eleanor  not  only  in  her  good  name  and 
fame  aforesaid  is  grievously  injured,  but  also  (he  said  David  Orr 
and  the  said  Eleanor,  in  performing  divers  their  lawful  business  are 
much  worse;  to  the  damage  of  said  David  and  Eleanor  5000  dol- 
lars, and  therefore  they  bring  suit,  &c. 

On  the  27th  November  1839,  the  court  entered  a  judgment  on 
the  first  and  second  counts  of  the  declaration  and  on  the  first  of  the 
additional  counts. 

Errors  assigned : 

1.  That  there  is  no  cause  of  action  set  forth  in  the  declaration. 

2.  That  some  of  the  counts  are  defective  and  the  verdict  is  ge- 
neral and  the  damages  assessed  are  entire. 

3.  That  the  judgment  is  on  particular  counts  and  the  verdict  was 
general. 

Dunlop,  for  plaintiff  in  error,  cited  1  Chit.  PL  381,  397;  2 
Watts  17;  Stark,  on  Slan.  289,  302;  2  Chit.  PI.  308,  note;  12 
Serg.  8f  Rawle  247;  2  Hen.  Black.  131;  3  Salk.  175;  4  Watts  56. 
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Williamson,  for  defendant  in  error,  cited  4  Watts  393;  7  Serg. 
fy  Raivle  449;  1  Watts  489;  12  Wend.  135;  2  Binn.  37;  2  JFa//.y 
353;  Ibid  21. 

PER  CURIAM. — Several  of  these  counts  are  defective.  The  one 
in  which  no  particular  words  are  laid,  is  grossly  so — and,  as  the 
verdict  was  taken  generally,  the  judgment  must  be  reversed,  though 
it  was  entered  on  particular  counts,  supposed  to  be  good.  The  ver- 
dict rests  upon  the  declaration:  the  judgment  on  the  verdict,  and 
consequently  as  it  was  found.  Who  can  say  that  a  part  of  the  da- 
mages was  not  assessed  on  the  defective  counts?  It  is  the  business 
of  the  jury  to  dispose  of  the  whole  case;  and  the  presumption  from 
a  general  verdict  is,  that  it  has  been  disposed  of  in  favour  of  the 
successful  party.  The  jury  then  may  get  round  a  defective  count, 
but  the  coait  can  not.  To  find  on  the  bad  counts,  and  give  judg- 
ment on  tire  good,  would  be  a  juggle  by  which  the  defendant  might 
be  made  answerable  for  innocent  words.  In  this  instance,  there- 
fore, the  judgment  must  be  reversed;  and  what  remains  for  us  to 
determine  is,  whether  there  is  any  good  count  in  the  declaration  to 
found  an  order  for  a  venire  de  novo.  As  it  was  originally  filed,  it 
contained  words  which,  if  coupled  with  a  proper  averment,  would 
undoubtedly  be  actionable.  For  to  call  a  woman  a  wanton,  and  to 
say  she  went  gadding  about  with  young  men  to  night-meetings: 
that  they  were  watching  by  the  way  for  her,  is  too  plain  an  impu- 
tation of  sexual  indulgence  to  be  misunderstood.  What  is  wanting 
to  fix  it  with  precision,  is  an  averment  of  the  particular  meaning, 
by  innuendo  or  otherwise,  and  that  has  been  supplied  in  one  of  the 
additional  counts.  The  charge  averred  to  have  been  made,  is  in- 
deed not  fornication,  but  adultery — and  there  is  no  averment  that 
the  plaintiff'  was  married.  But  is  not  the  fact  to  be  intended,  after 
a  verdict  which  could  not  have  been  legitimately  found,  without 
proof  of  it?  The  cause  of  action  has  been  defectively  stated,  but  it 
is  nevertheless  a  cause  of  action.  But  it  is  urged,  that  the  additional 
counts  are  HO  part  of  the  declaration,  because  it  appears  by  the  dates 
on  the  minutes  that  they  were  filed  when  the  verdict  had  been  re- 
corded. These  dates,  however,  are  not  strictly  part  of  the  record, 
and  they  are  consequently  insufficient  to  subvert  the  common  law 
principle,  that  the  term  is,  in  contemplation  of  law,  but  a  single  day: 
to  which  the  true  date  of  a  judgment  is  made  an  exception  only  by 
the  power  of  a  statute.  The  29  Car.  2,  in  England,  and  the  act  of 
1772  here,  and  the  true  time  of  issuing  a  writ,  is  also  an  exception 
by  force  of  necessity,  as  was  held  in  Hargreaves'  Assignees  v. 
Smith,  2  Burr.  950.  But  though  a  particular  count  might  stand  the 
test  of  a  writ  of  error,  it  will  probably  be  thought  prudent  to  remodel 
the  whole  declaration,  and  it  is  unnecessary  to  look  further  into  the 
matter  here. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Lonergan  against  Whitehead. 

A  book  of  original  entries,  verified  on  oath,  is  not  competent  evidence  of  the 
delivery  of  goods,  under  a  previous  contract,  for  their  delivery  at  different  distant 
periods. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

This  was  an  action  of  assumpsit  by  John  Lonergan  and  others, 
for  the  use  of  James  Armstrong  against  Whitehead,  Johnson  & 
Phillips,  founded  upon  the  following  agreement: 

"  Pittsburgh,  February  2,  1838. 

"  $459  43.  We  hereby  obligate  ourselves  to  deliver  to  Messrs 
John  Lonergan  &  Co.,  or  order,  black  porter,  wine,  claret,  or  such 
other  bottles  as  we  manufacture,  at  our  regular  list  of  prices,  as  esta- 
blished January  1,  1838,  to  the  amount  of  this  note;  which  bottles 
we  will  commence  to  deliver  this  day,  or  at  any  other  day,  at  the 
rate  of  four  groce  per  day;  or  if  the  bottles  be  not  made  when  order- 
ed, they  shall  be  made  and  delivered  immediately.  We  will  deliver 
them  all  now  in  three  days,  the  prices  to  be  estimated  as  the  cash 
prices.  "  WHITEHEAD,  JOHNSON  &  PHILLIPS." 

It  was  admitted  the  bottles  were  all  delivered  but  ten  groce,  of 
the  value  of  92  dollars  and  50  cents,  which  was  the  subject  of 
dispute. 

The  defendants  offered  in  evidence  their  book  of  original  entries, 
verified  on  oath,  to  prove  the  delivery  of  the  bottles  in  pursuance  of 
the  contract.  This  was  objected  to  by  the  plaintiffs;  but  the  court 
overruled  the  objection,  and  sealed  a  bill  of  exceptions.  Verdict  and 
judgment  for  defendants. 

Loivrie,  for  plaintiff  in  error,  cited  1  Sinn.  234;  12  Serg.  fy  Rawle. 
405;  5  Serg.  <§«  Rawle  404;  4  Rawle  294,  410;  12  Serg.  $  Rawle 
80;  4  Watts  258. 

Burke,  for  defendant  in  error,  cited  4  Serg.  8?  Rawle  3;  16  Serg. 
Sf  Raivle  133;  9  Serg.  $  Rawle  208. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — From  the  first  settlement  of  the  country,  books  of 
original  entries,  verified  by  the  oath  of  the  party,  or  other  proof, 
have  been  received  as  evidence  of  the  sale  and  delivery  of  goods. 
To  this  effect,  and  no  further,  are  all  the  authorities  which  have  been 
cited.  The  evidence  is  admitted  from  necessity;  for  according  to  the 
x. — w 
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usual  mode  of  doing  business,  the  sale  and  delivery  being  cotempo- 
raneous  acts,  commonly  take  place  when  no  other  persons  are  pre- 
sent, and  are  consequently  susceptible  of  no  other  proof.  But  no 
case  has  been  cited  where  such  testimony  has  been  admitted  to  prove 
a  delivery  of  an  article  made  in  pursuance  of  a  previous  contract. 
Here  the  contract  was  in  writing,  for  the  delivery  of  a  quantity  of 
bottles  to  the  purchaser,  as  they  were  manufactured,  at  different 
times  and  at  distant  periods;  and  the  only  question  is,  whether  the 
vendor  performed  the  contract.  The  reasons  on  which  the  cases 
cited  are  ruled  do  not  apply;  for  there  is  no  necessity  to  resort  to 
such  proofs;  and  it  is  not  according  to  the  usual  course  of  business. 
The  delivery  is  a  matter  of  notoriety,  done  through  the  agency  of 
others,  and  therefore  easily  proved  by  disinterested  witnesses.  The 
carman  or  persons  employed  take,  or  ought  to  take,  receipts;  and 
when  this  precaution  is  neglected,  the  agent  may  be  called  to  prove 
the  delivery.  It  has  never  been  supposed,  when  a  contract  is 
for  the  delivery  of  wheat  or  flour,  or  any  other  article  of  this  de- 
scription, at  a  future  time,  that  the  common  law  proof  of  perform- 
ance can  be  supplied  by  such  testimony.  It  would  be  evidence  of 
the  most  dangerous  kind.  The  court  seems  to  have  admitted  the 
evidence  on  the  plea  of  set-off;  but  it  does  not  come  within  that 
class;  it  is  strictly  proof  of  performance  of  a  written  contract.  The 
court,  therefore,  erred  in  admitting  the  evidence,  and  in  charging 
the  jury,  that  the  book  of  original  entries  was  prima  facie  evi- 
dence of  the  sale  and  delivery.  The  only  evidence  of  sale  was  the 
written  contract.  The  entries  in  the  book  must  have  been  made 
from  the  representation  of  the  carman  or  porter,  and  is  consequently 
liable  to  every  mistake  arising  from  carelessness  or  design,  without 
any  check  upon  his  conscience  under  oath. 

This  view  of  the  case  renders  the  other  points  immaterial,  except 
the  charge  as  to  the  acts  of  the  agent,  in  which  we  see  nothing 
erroneous. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Anderson  against  Keim. 

In  an  action  of  ejectment  involving  the  original  title  to  land,  certified  copies 
of  books  and  papers  in  the  land  office,  having  a  relation  to  the  subject,  are  com- 
petent evidence,  although  they  may  not,  per  se,  establish  the  fact  for  which  they 
are  offered,  but  only  in  connection  with  the  practice  of  the  land  office. 

ERROR  to  the  common  pleas  of  Somerset  county. 

Espy  L.  Anderson  against  John  Keim  and  others.  This  was  an 
action  of  ejectment  for  a  tract  of  land. 

The  plaintiff"  gave  in  evidence  a  warrant  to  Alexander  Bingham, 
dated  the  12th  of  March  1786,  descriptive  of  the  land,  upon  which 
a  survey  was  made  the  16th  of  May  1786,  of  386  acres  and  allow- 
ance; and  in  order  to  deduce  the  title  down  to  himself,  he  offered  in 
evidence,  "  a  certified  copy  of  purchase  voucher,  No.  1121,  together 
with  a  certified  copy  of  the  purchase  blotter,  No.  1121,  and  the 
original  receipt  of  Francis  Johnston,  receiver-general,  by  John 
Keeble,  his  deputy."  To  which  the  defendants  objected: — 

1.  Because  the  receipt  on  the  face  of  it,  shows  it  to  have  been 
mutilated  and  altered. 

2.  It  does  not  show  that  James  Burnside  paid  for  the  warrants, 
but  the  reverse. 

3.  That  the  purchase-money  paid  does  not  appear  to  have  been 
for  these  or  any  other  warrants. 

For  these  reasons  the  court  rejected  the  evidence  and  sealed  a 
bill  of  exceptions.  Verdict  and  judgment  for  defendants. 

Hampton  and  Black,  for  plaintiffs  in  error,  cited  16  Serg.  fy 
Raiole  44;  6  Serg.  %>  Rawle  312;  2  Penn.  Rep.  132;  1  Watts  57. 

Forward,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — In  this  case,  some  questions  of  evidence  arose  on 
points,  which  we  supposed  were  settled  by  general  usage,  by  de- 
cisions of  this  court,  and  by  act  of  assembly. 

It  is  too  late  to  inquire  whether  the  Penn  family,  or  since  their 
day,  the  state,  adopted  the  best  mode  of  selling  their  lands.  And 
it  would  do  no  good,  but  be  productive  of  much  injustice,  to  enter 
into  the  question,  whether  the  mode  of  keeping  the  books  of  the 
land  office,  was  such  as  every  individual  would  have  adopted,  or 
is  prepared  now  to  approve.  It  is,  however,  I  believe,  true,  that 
they,  when  understood,  contain  every  thing  which  we  could  reason- 
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ably  expect  to  find  in  them,  though  a  person  not  acquainted  with 
the  mode  of  keeping  them,  might  mistake  on  looking  at  one  alone. 

Thus,  by  opening  only  one  book,  we  might  suppose,  that  each 
person  to  whom  a  warrant  was  granted,  paid  for  it  in  cash  on  the 
day  it  bears  date;  but  by  looking  further,  we  discover  that  many 
warrants  were  paid  for  in  continental  certificates,  which  by  law 
were  receivable  in  payment  for  lands;  and  we  learn  that  such  cer- 
tificates, or  cash,  to  a  large  amount,  were  lodged  in  the  land  office 
to  the  credit  of  a  person  who  took  out  thereafter  at  any  time,  or  at 
different  times,  as  many  warrants  as  the  sum  deposited  would  pay 
for. 

The  mode  of  keeping  such  accounts  is  well  exemplified  by  the 
documents  in  the  present  case: — Tickets  1121;  Mr  Burnside  62 
warrants,  16,880  acres,  1688  pounds;  Received  4  Con.  Cert.  103 
pounds  19  shillings,  9  Con.  Cert.  287  pounds  15  shillings  9  pence, 
&c.,  &c.,  in  all  amounting  to  1690  pounds  9  shillings  6  pencej  one 
receipt  given  31  pounds  fees  paid. 

Thus  in  this  instance  the  money  paid  exceeded  by  a  little  the 
warrants  at  that  time  proposed  to  be  taken  out,  and  for  this  the  de- 
positor had  a  credit  in  the  land  office  towards  any  future  warrant 
he  might  take,  or  towards  patenting  those  already  taken.  The 
book  also  shows,  that  a  receipt  was  given  for  the  sum  paid  in.  The 
entry  and  the  receipt  which  was  produced,  are  in  the  handwriting 
of  John  Keble,  who  was  chief  clerk  in  the  office  of  the  receiver- 
general  of  the  land  office,  as  was  proved  in  the  cause. 

But  I  must  go  back — persons  applying  for  lands  often  filed  an 
application  for  a  warrant  or  for  several  warrants,  in  the  office  of 
the  secretary  of  the  land  office;  nothing  was  done  on  these  applica- 
tions until  the  purchase-money  was  paid;  when  the  warrants  were 
made  out.  The  warrants  bore  date  on  the  days  the  applications 
were  filed  in  the  secretary's  office,  though  not  actually  made  for 
days  or  weeks  or  months  after — and  generally  this  did  no  harm — 
and  could  not  be  objected  to  by  any  other  person,  unless  such  other 
person  applied  and  actually  paid  the  state  before  warrants  were  taken 
out  on  the  applications  first  filed.  Even  this  would  not  always  de- 
cide priority;  for  so  many  warrants  were  applied  for  and  paid  for  on 
the  same  day,  at  some  periods,  that  all  the  clerks  could  not  fill  up 
and  enter  them  for  several  weeks.  See  Grant  v.  Eddy,  2  Yeates  148. 
But  often  the  same  person  applied  for  more  warrants  than  one,  and 
there  must  be  a  distinct  name  as  applicant  for  each  several  warrant; 
in  such  case  the  applications  were  generally  made  in  the  same 
handwriting,  and  on  the  same  sheet  of  paper,  or  on  several  sheets 
of  paper  attached  together.  If  the  one  list  required  all  then  paid 
in  by  the  owner  of  it,  the  number  of  his  item  in  the  book  of  entries  of 
payments  was  written  on  that  list:  if  the  first  list  of  warrants  did 
not  absorb  the  whole  sum  paid  in,  the  same  number  was  put  on  the 
next  list,  &c.:  thus  in  the  present  case,  the  whole  sixty-two  war- 
rants were  not  applied  for  on  the  same  list,  hence  we  find  1121, 
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(the  number  of  the  sum  paid  in)  written  in  more  than  one  place  in  the 
certified  lists  of  warrants.  It  has  been  said  this  was  an  awkward 
mode  of  making  the  entries,  and  not  satisfactory.  We  however 
have  it  as  it  is,  and  I  have  never  met  a  chief  clerk  in  the  office 
where  the  books  are  kept  who  did  not,  after  experience  and  the 
frequent  recurrence  to  them  which  his  duty  requires,  consider  theu' 
as  entirely  satisfactory,  and  perfectly  accurate.  It  is  strange,  but 
true,  that  the  books,  in  which  these  original  entries  were  made, 
called  "John  Keble's  blotters,"  were  not  considered  of  such  charac- 
ter as  office  books,  that  a  copy  under  seal  was  evidence,  though  the 
other  books,  which,  as  to  these,  may  be  called  the  journal  and 
ledger,  were  office  books — for  a  long  time  these  entries  were  proved 
by  a  clerk  who  attended  with  copies,  and  such  was  the  case  in 
Grant's  Lessee  v.  Eddy,  2  Yeates  148,  to  which  case  I  refer  as 
authority  for  much  of  what  precedes;  I  attended  closely  to  that  trial, 
and,  as  much  of  the  matters  which  occurred  in  it  were  new  to  me, 
then  a  young  man,  I  took  a  full  note  of  it;  experience  at  the  office, 
at  the  bar,  and  in  court,  has  made  me  familiar  with  some  of  these 
matters,  and  it  appears  strange,  that  papers  (or  since  the  act  of  31st 
March  1823,  office  copies  of  papers)  which  I'rom  1795,  until  within 
a  few  years,  were  admitted  without  dispute,  before  lawyers  and 
judges  of  great  age,  experience  and  knowledge  of  our  titles,  have 
within  the  last  ten  years  been  often  the  subject  of  objection.  We 
have  had  before  us  two  other  cases  at  this  term,  in  which  the  copies 
from  these  same  books  were  offered  and  received  by  the  court  of 
another  district,  as  evidence  of  ownership  of  warrants,  where  no  deed 
poll  had  been  obtained.  Oliphant  v.  Ferren,  1  Watts  57.  But  I 
understand  the  objection  is  not  confined  to  such  papers  generally, 
but  in  this  case  is  made  to  these  papers  for  particular  reasons; 
to  the  entry  of  money,  because  paid  in  by  " Mr  Burnside" 
leaving  it  uncertain  to  which  gentleman  of  that  name  it  applied; 
still  it  was  admissible,  and  the  particular  Mr  Burnside  might  be 
ascertained  by  other  evidence,  e.  g.,  as  in  this  case  by  the  receipt, 
(which,  by  the  book,  was  given)  in  the  same  handwriting  as  the 
entry  in  the  book — or  to  prove  this,  evidence  might  be  given  as  to 
who  delivered  the  warrants  to  the  deputy  surveyor — who  paid  for 
surveying — who  has  since  1785  claimed  and  sold — by  whom  or 
under  whom  the  other  tracts  entered  on  the  same  paper,  and  paid  for 
by  the  same  man,  had  been  since  held ;  for  though  where  a  single  war- 
rant is  taken,  it  is  generally  in  the  name  of  the  owner  or  one  of  his 
family,  yet  where  many  warrants  are  applied  for  in  one  list  and 
paid  for  in  one  payment  by  one  man,  the  presumption  is,  that  all 
the  warrants  and  lands  held  by  them  are  the  property  of  such  man, 
and  this  has  been  considered  prima  facie  evidence  of  his  right  and 
must  prevail  unless  explained  away  or  rebutted. 

But  another  objection  was  made  to  the  receipt;  it  stated  the 
amount  "  received  by  the  hands  of  Mr  James  Burnside,"  being  the 
amount  credited  to  the  following  named  persons,  and  then  followed 
x. — w* 
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a  list  of  applications  for  warrants,  in  all  sixty-two,  in  so  many  differ- 
ent names;  through  eight  of  these  names  a  pen  was  drawn,  and  in 
the  margin  opposite  was  written  "allowed  31st  December  1794;" 
or  in  other  places  was  written  "  31st  December  1794."  By  an  act 
of  29th  March  1792,  and  supplement  of  6th  March  1793,  those 
who  had  taken  out  and  paid  for  warrants,  and  could  not  obtain  the 
land  called  for,  could,  on  a  certificate  of  that  fact  from  the  deputy- 
surveyor  of  the  district,  obtain  a  credit  for  the  sura  paid  on  such 
warrant,  provided  application  was  made  at  the  land  office  before 
the  1st  day  of  January  1795.  I  do  not  say  the  face  of  this  paper, 
as  it  now  is,  shows  that  eight  of  these  warrants  were  so  lost,  and 
credit  allowed  for  them;  but  its  appearance  is  consistent  with  these 
facts.  It  was  not  wise  in  James  Burnside  to  thus  alter  one  of  the 
evidences  of  his  right;  but  it  may  have  been  done  to  direct  those 
who  came  after  him  in  looking  for  his  lands.  It  ought,  however, 
to  have  gone  to  the  jury  as  evidence  that  the  "  Mr  Burnside" 
named  in  the  book,  was  the  James  Burnside  to  whom  the  book 
states  a  receipt  was  given.  An  erased  or  altered  paper  is  not  always 
void.  See  Heffelflinger  v.  Shoults,  16  Serg.  fy  Raivle  44.  In  this 
case  there  is  no  alteration  in  the  name  of  the  warrantee  in  this  suit, 
and  the  alterations  of  the  others,  if  they  had  any  effect,  are  against 
the  owners  of  the  receipt. 

I  can  not  suppose  the  court  acted  on  another  objection,  viz:  that 
the  receipt  purports,  literally  taken,  to  have  received  the  money 
from  the  several  warrantees:  all  receipts  given  on  lists  of  warrants 
are  in  this  way,  yet,  as  stated  before,  have  always  been  admitted  as 
evidence  of  interest,  in  the  person  by  whom  the  payment  was  made; 
if  defendant  in  this  case  claims  under  Alexander  Bingham,  and  can 
show  that  he  furnished  the  money  to  James  Burnside,  to  pay  for 
his  warrant,  it  will  repel  the  presumption  of  right  in  Burnside. 

The  evidence  ought  to  have  been  received,  and  the  plaintiff  per- 
mitted to  deduce  title  from  Burnside,  if  he  could. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Seymour  against  Sexton. 

Payments  made  generally  on  a  bond,  payable  in  instalments,  without  appro- 
priation, at  the  time,  to  any  particular  instalments,  will  not  be  applied  by  law 
to  such  as  are  not  then  payable,  but  to  such  as  are  payable,  according  to  the 
dates  at  which  they  respectively  become  so.  Nor  can  such  payments  be  de- 
falked  against  instalments  falling  due  afterwards,  after  suit  brought.  It  is  a 
question  of  appropriation,  not  of  set-off. 

It  is  to  be  presumed,  in  the  absence  of  any  actual  appropriation,  that  a  debtor 
paying  money,  intends  to  apply  the  payment  to  a  debt  then  payable  and  bearing 
interest,  rather  than  to  one  not  payable  and  not  bearing  interest. 

ERROR  to  the  district  court  of  Crawford  county. 

This  was  an  action  of  debt  upon  bond,  commenced  in  the  common 

pleas  of  Crawford  county,  by Sexton  against Seymour, 

whence  it  was  removed,  before  trial,  by  certiorari,  into  the  district 
court. 

The  bond  was  given  on  the  2d  day  of  April  1836,  in  the  sum  of 
2400  dollars,  conditioned  for  the  payment  of  200  dollars,  on  the 
1st  day  of  July  then  next  following,  and  the  like  sum  of  200  dollars 
annually  thereafter,  on  the  1st  day  of  January,  until  1200  dollars 
in  all  should  be  paid.  The  suit  was  brought  in  January  1837;  and 
the  breaches  assigned  were  for  the  non-payment  of  the  two  instal- 
ments which  fell  due  on  the  1st  of  July  JS36,  and  January  1837. 
On  the  trial  of  the  cause,  the  plaintiff  below  produced  and  read  the 
bond  in  evidence;  after  which  the  defendant  read  in  evidence  vari- 
ous endorsements  made  on  the  bond  of  payments,  as  follows,  to 
wit:  July  1,  1836,  53  dollars;  November  11,  1836,  103  dollars; 
November  24,  1836,  15  dollars;  and  on  December  31,  1836,  an 
endorsement  made,  showing  an  assignment  by  Sexton  to  Cullum  & 
Thorp  of  the  balance  due  upon  the  bond;  after  which  were  read 
the  following  endorsements  again  made  of  payments  on  the  bond, 
viz:  January  31,  1838,  5  dollars;  February  3,  1838,  42  dollars  62 
cents;  March  6,  1838,  25  dollars;  April  10,  1838,  50  dollars;  June 
1,  1838,  100  dollars;  June  5,  1838,  69  dollars  10  cents;  July  9, 
1838,  45  dollars  60  cents;  August  4, 1838, 25  dollars;  December  5, 
1838,  60  dollars;  April  20, 1839,  110  dollars;  June  1, 1839, 10  dol- 
lars; August  6,  1839,  3  dollars;  January  3,  1840,  15  dollars.  The 
defendant  also  gave  evidence  showing,  that  the  bond  was  given  to 
secure  the  payment  of  the  purchase-money,  or  a  part  thereof,  of 
land  bought  by  him  of  Sexton,  and  that  the  land  was  incumbered 
by  judgments  against  Sexton,  at  the  time  the  defendant  bought, 
which  the  latter  alleged  still  remained  unpaid.  The  plaintiff  then 
claimed  to  set  off  the  instalments,  which  became  due  on  the  1st  of 
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January  1838  and  1839,  against  the  payments  made  after  the  com- 
mencement of  the  suit.  To  this  the  defendant  objected,  but  the 
court  admitted  it,  and  accordingly  charged  the  jury  to  allow  it  in 
that  way;  to  which  the  counsel  for  the  defendant  below  excepted; 
and  has  assigned  the  same  for  error. 

Church,  for  plaintiff  in  error,  cited  1  Vern.  24,  ca.  18;  Peake's 
Ca.  64;  1  Merriv.  605;  12  Serg.  #  Reticle  304;  Chitty  on 
Contr.  280;  8  Wend.  417;  9  Wheat.  737;  1  Har.  8f  Johns. 
754. 

Farrelly  and  Riddle,  for  defendant  in  error,  referred  to  the  act 
of  1836,  Parke  4*  Johnson  528,  relating  to  bonds  sued  on,  with 
conditions  for  the  performance  of  collateral  acts. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  nature  and  application  of  set-off  seem  to 
have  been  misapprehended  in  the  court  below.  Set-off  is  only  ap- 
plicable when  the  parties  to  the  action  have  mutual  and  independent 
debts  or  claims,  arising  out  of  separate  and  distinct  contracts  against 
each  other;  which,  therefore,  could  not  be  settled  by  set-off  at  com- 
mon law,  without  the  consent  of  both  parties;  but,  in  order  to  effect 
this  without  such  consent,  where  a  suit  was  brought  by  one  against 
the  other,  and  thereby  prevent  circuity  of  action,  the  defendant  is 
now  authorized  by  statute  to  liquidate,  or  satisfy  the  debt  or  claim 
of  the  plaintiff,  by  setting  up  his  own  claim  against  that  of  the  plain- 
tiff, and  obtaining  a  credit  for  it,  and  by  this  means  to  satisfy  the 
claim  of  the  plaintiff;  1  Raivle  293;  Ballentine  on  Set-off  1.  If  the 
defendant,  therefore,  claims  the  benefit  of  a  set-off,  he  impliedly  ad- 
mits the  existence  of  the  plaintiff's  claim,  but  desires  that  it  may  be 
extinguished  by  a  set-off  of  the  debt  coming  to  himself  from  the  plain- 
tiff, against  it.  But  if  he  asserts  that  he  has  actually  paid  the  debt 
claimed  by  the  plaintiff,  then  it  is  obvious,  that  instead  of  admitting 
the  plaintiff's  claim  to  be  still  in  being,  as  in  case  of  his  claiming 
merely  to  have  a  set-off  allowed  him,  he  denies  that  the  plaintiff 
has  any  claim  at  all  against  him.  Seeing,  then,  that  the  defendant 
below  did  not  set  up  or  pretend  to  have  any  debt  or  claim  against 
the  plaintiff,  no  question  of  set-off  could  arise  in  the  case.  The  de- 
fendant there  merely  claimed  that  the  instalment  due  on  the  bond, 
at  the  time  of  bringing  the  action,  had  been  paid,  in  part,  before, 
and  the  residue  after  the  commencement  of  it;  and  by  the  endorse- 
ments on  the  bond,  which  were  not  coniroverted,  but  admitted,  he 
showed  that  he  had  actually  paid,  at  different  times,  in  discharge  of 
the  condition  of  the  bond,  an  amount  of  money  much  more  than 
sufficient  to  satisfy  the  two  instalments  for  which  the  action  was 
brought.  But  the  plaintiff  below  contended,  that  the  payments, 
though  made  on  the  bond,  ought  to  be  first  appropriated  to  the  pay- 
ment of  the  instalments,  which  became  payable  in  January  of  the 
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years  1838  and  1839.  The  question,  therefore,  raised  on  the  trial 
in  the  court  below,  would  seem  to  have  been  one  of  appropriation, 
and  not  of  set-off'.  The  money  received  by  the  plaintiff  below  was 
received  by  him  as  paid  on  the  bond.  Thus  far,  at  least,  an  appro- 
priation was  made  of  the  money  so  paid  by  the  parties  at  the  time 
of  paying  it.  It  was,  therefore,  paid  and  received  on  the  bond  ge- 
nerally, without  any  specific  appropriation  being  made  of  it  to  any 
of  the  particular  instalments.  Then,  as  no  specific  appropriation  was 
made  by  the  parties  of  the  money  paid,  to  any  particular  instalments, 
it  must  be  left  to  the  law  to  make  it.  In  doing  so,  the  law  will  cer- 
tainly not  sanction  or  adopt  a  principle  which  would  apply  the 
money  paid  to  instalments  which  had  not  become  payable  at  the 
time  of  its  being  paid,  because  this  would  be  giving  the  plaintiff  the 
use  of  the  defendant's  money  before  he  had  any  right  to  receive  it 
on  the  claim  to  which  it  would  be  thus  applied,  and  would  cause 
the  defendant  at  the  same  time  to  pay  interest  afterwards,  upon  the 
instalments  or  money  which  had  become  payable  previously,  and 
was  therefore  bearing  interest  until  it  should  be  paid.  This  would 
seem  to  have  been  the  effect  of  the  charge  of  the  court  to  the  jury  in 
this  case;  or,  at  least,  might  in  many  cases  produce  it.  Before  the 
commencement  of  this  action,  171  dollars  were  paid  on  the  bond: 
and  to  apply  this  money  to  the  instalments  of  1838  and  1839,  which 
did  not  become  payable  for  a  year  and  more  after  it  was  paid, 
would  seem  inevitably  to  produce  the  effect  just  mentioned;  which 
would  be  the  very  height  of  injustice.  The  equitable  and  just  rule 
in  such  case  is,  to  apply  the  money  towards  the  payment  of  the  in- 
stalments that  have  become  payable  at  the  time,  according  to  the 
priority  of  dates  at  which  they  respectively  become  so.  This  is 
just;  because  it  must  be  presumed  to  have  been  so  intended  by  the 
parties,  or  at  least  by  the  debtor  and  payer,  at  the  times  the  pay- 
ments were  made;  because  it  would  be  contrary  to  reason,  and  the 
motives  which  generally  influence  human  action,  to  presume  that  a 
debtor,  in  paying  money,  intended  to  apply  it  to  the  discharge  of  a 
debt  not  bearing  interest,  and  which  had  not  at  the  time  become 
payable,  in  preference  to  a  debt  which  was  bearing  interest,  and 
had  become  payable:  nor  would  a  creditor  be  permitted  to  claim 
that  it  should  be  so  applied,  without  the  express  consent  of  the 
debtor.  The  court  below,  therefore,  erred  in  their  direction  to  the 
jury  on  this  point. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Craddock  against  Armor. 

The  marginal  annexation  of  the  words  "security  for  the  fulfilment  of  the 
above"  to  the  name  of  a  joint  promissor  in  a  note,  will  not  change  his  character 
of  promissor  to  that  of  a  guarantor. 

ERROR  to  the  common  pleas  of  Allegheny  county. 
John  B.  Hughes  for  the  use  of  George  Armor  against  Richard 
Pope  and  Robert  Craddock.     This  action  originated  before  a  jus- 
tice of  the  peace.    The  summons  was  served  upon  Craddock  alone. 
Pope  not  found.     It  was  founded  upon  the  following  instrument: — 

"Pittsburgh,  Sep.  15,  1838. 

"  Due  John  B.  Hughes,  or  bearer,  the  sum  of  forty  dollars,  to  be 
taken  in  meat  at  my  stall  when  called  for." 

RICHARD  POPE. 

"  Security  for  the        R.  CRADDOCK." 
fulfilment  of  the  above." 

The  declaration  was  on  a  joint  note  averring  a  demand  of  meat 
and  money.  The  only  material  part  of  the  defence  was,  "  that  the 
plaintiff  could  not  recover  without  express  proof  of  a  proceeding 
against  Pope  in  the  first  instance,  and  of  his  insolvency,  Craddock 
being  but  a  guarantor." 

The  court  below  (Patton,  president)  answered  this  point  in  the 
negative. 

Miller,  for  plaintiff  in  error. 
Knox,  for  defendant  in  error. 

PER  CTJRIAM. — The  assignment  of  error  is  disposed  of  by  one 
circumstance  apparent  on  the  face  of  the  bill — Craddock  was  not  a 
guarantor,  but  an  immediate  party.  His  name  was  signed  at  the 
foot,  beneath  that  of  Pope,  the  principal  debtor,  but,  to  exclude  mis- 
conception of  his  character  in  the  transaction,  with  the  marginal 
annexation  of  the  words,  "  security  for  the  fulfilment  of  the  above," 
which  are  not  inconsistent  with  a  direct  engagement.  They  serve 
to  note  that  he  had  signed,  not  as  a  guarantor,  but  as  a  surety. 
They  are  not  technical  words  in  a  contract  of  guaranty;  and  the 
juxta-position  of  the  signatures,  as  well  as  the  absence  of  apt  words 
to  indicate  a  contingent  responsibility,  shows  that  the  parties  in- 
tended to  be  jointly  bound. 

Judgment  affirmed. 
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Lytle  against  Lytle. 

Although  a  fee  simple  may  be  created  by  deed,  without  words  of  inheritance, 
if,  by  reference,  another  instrument  be  incorporated  in  it,  which  does  contain 
them,  yet  nothing  short  of  this,  however  clear  the  intent  to  do  so  may  be,  will 
enlarge  a  life  estate  to  a  fee;  not  even  if  the  reference  be  to  a  will  creating  a  fee 
without  words  of  inheritance. 

ERROR  to  the  district  court  of  Allegheny  county. 

David  Lytle  against  John  Lytle  and  other  heirs  of  Abraham 
Lytle,  deceased.  This  was  an  action  of  partition. 

Robert  Lytle  the  father  of  the  plaintiff  and  of  Abraham  Lytle 
the  defendant's  ancestor,  died  seised  of  the  land  in  dispute,  con- 
taining 415  acres,  having  first  made  his  will,  by  which  he  devised 
it  as  follows: — 

"And  the  remainder  of  my  real  and  personal  property  I  will  to 
be  equally  divided  betwixt  my  children." 

The  testator  left  ten  children.  In  1813  there  was  an  amicable 
partition  of  the  estate,  and  seven-tenths  were  set  off  to  Abraham 
the  father  of  the  defendants,  he  then  claiming  to  have  purchased 
five  shares,  and  to  be  the  guardian  of  the  younger  brother;  one  of 
these  shares  being  David's,  the  plaintiff  who  was  present  at  the 
partition.  Abraham's  right  to  this  share  was  founded  upon  the  fol- 
lowing instrument: 

"This  article,  made  the  seventeenth  day  of  January,  one  thou- 
sand, eight  hundred  and  twelve,  between  Abraham  Lytle  of  the 
one  part,  and  David  Lytle  of  the  other,  both  of  Allegheny  county, 
witnesseth,  that  the  said  David  Lytle,  for  the  sum  of  one  hundred 
and  fifty  dollars  to  him  in  hand,  doth  sign  unto  the  said  Abraham 
Lytle,  all  his  part  of  the  estate  left  to  him  by  his  father's  last 
will  and  testament,  both  personal  and  real  property,  and  further, 
said  David  Lytle  doth  by  this  relinquish  his  claim  forever,  and  sign 
it  all  to  Abraham  Lytle.  Given  under  my  hand  and  seal. 

"  DAVID  LYTLE,  [L.  s.]" 

Abraham  Lytle  having  died  before  the  institution  of  this  suit, 
the  question  arose  whether  the  foregoing  instrument  vested  in  him 
a  fee  simple,  or  but  a  life  estate  in  the  premises. 

Grier,  president,  was  of  opinion  that  Abraham  Lytle  derived 
from  the  instrument  but  a  life  estate,  and  therefore  directed  a  ver- 
dict and  judgment  for  the  plaintiff. 

MPCandless,  for  plaintiff  in  error,  admitting  that  if  the  ques- 
tion depended  alone  upon  the  construction  of  the  deed  itself,  the 
judgment  of  the  court  below  would  be  right,  yet  contended  that 
the  reference  "which  it  made  to  the  will  of  his  father,  "  all  his  estate 
left  to  him  by  his  father's  last  will  and  testament,  both  personal  and 
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real  property,"  enlarged  the  estate  granted  commensurate  with  the 
terms  of  the  will,  which  clearly  created  an  estate  in  fee  simple. 
The  intention  of  the  parties  to  create  an  estate  in  fee  cannot  be 
doubted;  and  in  seeking  for  that  intention  the  deed  is  to  be  construed 
more  strongly  against  the  grantor.  1  Shep.  Touch.  86. 88;  Co.  Lit.  9; 
2  Pres.  on  Estates  2.  5;  Com.  Dig.  Estates,  Jl.  2.  Jacob's  Law 
Die.  "Assign;"  2  Black.  Com.  102;  7  Petersdorff  <ftb.  693;  Web- 
ster's Die.  vol.  ii.  "Relinquish" 

Shaler,  for  defendant  in  error,  cited  3  Cruise  440;  1  Dull.  132;  1 
Co.  Lit.  87,  note  2;  3  Johns.  188;  3  Cruise  145. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — Littleton,  in  the  text,  says,  that  the  word  heirs  only 
can  make  an  estate  of  inheritance,  in  all  feoffments  and  grants: 
Lord  Coke,  in  his  commentary  on  this,  page  9,  says,  "  But  out  of 
this  rule  of  our  author,  the  law  doth  make  divers  exceptions,  (ex- 
ceptio  probat  regulam;}  for  sometimes  by  a  feoffment,  a  fee  sim- 
ple shall  pass,  without  these  words,  (his  heirs.)  For  example,  first, 
if  the  father  enfeoffe  the  sonne,  to  have,  and  to  hold,  to  him  and  his 
heirs,  and  the  sonne  enfeoffe th  the  father,  as  fully  as  the  father 
enfeofieth  him,  by  this  the  father  has  a  fee  simple,  quia  verba  re- 
lata  hoc  maxima  operanturper  referentiam  ut  inessevidentur" 
Sfc.  Shep.  T.  101,  and  Preston  on  Estates  2,  are  to  the  same 
point.  As  if  one  recite,  that  B  hath  enfeoffed  him  of  white-acre, 
to  have  and  to  hold,  to  him  and  his  heirs,  and  he  saith  further,  that 
as  fully  as  B  hath  given  white-acre  to  him,  and  his  heirs,  he  doth 
grant  the  same  to  C.  This  is  held  a  fee  simple,  on  the  same  prin- 
ciple. And  if  one  grant  two  acres  to  A  and  B,  to  have,  and  to 
hold,  the  one  to  A  and  his  heirs,  and  the  other  to  B  in  forma  pre- 
dict a;  by  this  (grant),  B  hath  a  fee  simple  in  this  other  case,  for  an 
estate  in  fee  simple,  fee  tail,  or  for  life,  may  be  made  by  such  words 
of  reference.  It  is  said,  that  this  case  is  embraced  by  the  principles 
above  stated.  The  facts  are  these: — by  an  article  of  agreement, 
David  Lytle  assigns  to  his  brother  Abraham  Lytle,  all  his  part  of 
the  estate  left  to  him  by  his  father's  last  will  and  testament,  both 
personal  and  real  property,  and  further  David  relinquishes  his 
claim  for  ever.  It  is  plain  that,  by  agreement,  nothing  but  a  life 
estate  passes,  unless  it  is  enlarged  to  a  fee  simple  by  the  reference 
to  the  will.  The  words  of  the  will  are,  so  far  as  they  are  material 
to  the  question,  "  and  the  remainder  of  my  real  and  personal  estate, 
I  will,  be  equally  divided  between  my  children."  The  will  leaves 
the  parties  just  where  they  were.  It  shows  it  was  the  intention  of 
the  parties,  to  convey  a  fee,  a  matter  which  is  as  plain  on  the  face 
of  the  agreement  as  it  can  be  made  by  reference  to  the  will.  If  the 
will  had  contained  a  clause  giving  the  property  to  him  and  his  heirs, 
it  would  have  come  within  the  reasons  of  the  cases  which  have 
been  cited.  A  fee  simple  is  conveyed,  because  bynhe  reference, 
the  other  instrument  is  incorporated  and  made  part  of  the  convey- 
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ance,  and  if  that  should  contain  the  essential  word  (heirs),  it  is  ad- 
judged good,  as  a  conveyance  of  the  fee.  The  distinction  between 
a  will  and  a  deed,  is  firmly  settled,  and  we  must  not  yield  to  excep- 
tions, unless  they  plainly  appear  to  be  within  the  cases  already  ruled. 

This  point  does  not  seem  to  have  occurred  to  the  counsel  on  the 
argument  in  the  district  court.  It  was  argued  there  on  other 
grounds,  which  have  been  properly  abandoned. 

Judgment  affirmed. 


Farmers  and  Mechanics'  Bank  against  Wilson. 

An  acknowledgment,  such  as  will  avoid  the  operation  of  the  statute  limiting 
the  time  within  which  an  action  may  be  brought  for  the  recovery  of  lands,  must 
be  made  to  the  owner  or  his  agent  known  as  such;  must  admit  that  the  title  of 
the  claimant  is  good,  and  must  be  accompanied  by  a  distinct  agreement  to  leave 
the  land  or  to  continue  as  tenant. 

ERROR  to  the  common  pleas  of  Beaver  county. 

The  Farmers  and  Mechanics'  Bank  against  George  Wilson. 

This  was  an  action  of  ejectment  for  241  acres  of  land,  in  which 
the  only  question  which  arose  in  this  court,  was  as  to  the  effect  of 
certain  declarations  of  the  defendant  in  avoiding  the  operation  of 
the  act  of  limitations  upon  which  his  defence  rested.  The  defend- 
ant had  been  in  the  adverse  possession  of  the  land  for  twenty-one 
years  and  upwards.  The  plaintiff  called  Enoch  Marvin  as  witness, 
who  said:  "That  he  went  to  the  land  in  dispute  in  1817,  to  serve  a 
writ  of  ejectment  on  the  defendant,  who  said,  <  that  if  he  would 
pass  him  he  would  give  no  trouble;'  that  in  consequence  of  this  he 
did  not  serve  an  ejectment  on  him."  The  court  below  (Bredin, 
president)  was  of  opinion  that  this  was  not  such  an  acknowledg- 
ment of  title  as  would  avoid  the  operation  of  the  statute.  Verdict 
and  judgment  for  the  defendant. 

Shannon,  for  plaintiff  in  error,  cited  7  Watts  581;  Jldams  on 
Ejectment  32;  1  Payne  457;  1  Wend.  149;  1  Law  Lib.  82. 
j  for  defendant  in  error,  stopped  by  the  court. 


The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  —  For  a  series  of  years  this  court  has  been  engaged  in 
reviewing  the  decisions  on  the  act  of  limitations,  of  actions  on  sim- 
ple contract  debts,  &c.,  and  have  nearly  attained  to  a  construction 
accordant  with  the  letter  and  spirit  of  the  act.  But  there  has  been 
danger,  lest  while  wo  were  returning  to  a  correct  application  of 
one  act,  we  were  introducing  a  loose  and  unsafe  construction  of 
x.  —  x 
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another  and  more  important  act,  viz:  the  one  limiting  the  time  of 
bringing  actions  for  the  recovery  of  possession  of  lands. 

If  the  owner  is  about  to  commence  an  action,  and  the  person  in 
possession  agrees  to  become  a  tenant  and  hold  under  him,  there  is 
some  colour  of  reason  for  saying,  the  occupant  shall  not  thereafter 
say  he  held  at  first,  and  always  held  for  himself,  and  of  course  ad- 
versely to  all  others.  Yet  I  would  require  the  acknowledgment  to 
be  express,  to  be  made  to  the  owner  or  his  agent,  known  as  such, 
and  not  only  an  acknowledgment  that  the  title  of  the  person  coming 
to  claim  was  good,  but  also  further,  a  distinct  agreement  to  leave 
the  land  or  continue  as  tenant.  And  I  would  not  receive,  or  if 
received,  I  would  tell  a  jury  to  disregard,  all  conversations  with 
neighbours  or  strangers,  or  agents,  unless  they  announced  them- 
selves as  such,  and  were  dealt  with  as  persons  having  a  right  to 
claim,  and  who  were  about  to  enforce  the  claim;  and  if  we  do  not 
at  once  come  to  this,  we  are  in  danger  of  frittering  down  this  bene- 
ficial statute,  and  destroying  its  usefulness. 

Let  us  see  the  situation  of  each  of  the  parties  in  1817 — and  here 
I  will  observe,  that  the  counsel  in  that  district,  universally  refuse  to 
bring  any  deeds  or  drafts  to  this  court,  on  the  testimony  of  any 
witness;  all  we  have  is  a  statement  of  facts  by  the  judge  in  his 
charge  to  the  jury.  Every  one  knows,  that  testimony  as  to  lines 
and  surveys  and  interferences  is  not  easily  understood  without  a 
diagram:  and  the  very  words  of  a  witness,  or  language  of  a  deed, 
and  not  the  purport  of  them,  are  often  necessary  to  a  correct  de- 
cision. I  shall  endeavour  to  make  such  a  statement  of  the  case,  as 
will  render  it  intelligible,  and  in  order  to  this,  I  shall  compare  the 
opposite  titles  at  certain  material  points  of  time.  The  land  lies 
north  and  west  of  the  Ohio  and  Allegheny,  and  a  right  to  a  tract 
could  be  acquired  by  paying  for  a  warrant,  and  settling  within  two 
years,  or  by  making  an  actual  settlement  and  continuing  it;  and  this 
latter  mode  gave  title  as  complete  and  perfect,  if  there  was  no  pre- 
vious right,  as  if  the  settler  began  with  a  warrant;  I  mean  as  com- 
plete and  perfect  against  every  other  person;  as  to  the  state,  it  was 
subject  to  the  payment  of  the  purchase-money.  The  title  shown 
by  the  plaintiff  was  founded  on  warrants  dated  1794,  in  the  names 
of  John  Philips  and  Samuel  Pleasants;  they  were  surveyed  and  re- 
turned in  1795.  There  was  no  allegation  as  to  any  settlement 
having  been  made  under  these  warrants.  These  two  warrants,  as 
part  of  a  large  body  of  land  became  the  property  of  the  Popula- 
tion Land  Co.,  and  passed  from  them  to  J.  B.  Wallis  and  Wm 
Griffiths.  The  dates  of  the  deeds  are  not  given.  July  1,  1805, 
the  Population  Company  by  letter  of  attorney,  appointed  Ennion 
Williams  their  agent.  He  had  been  a  deputy  surveyor.  In  the 
fall  of  that  year,  he  employed  John  Martin  to  resurvey  and  mark 
the  lines  of  the  company's  land,  and  pointed  out  as  the  place  of 
beginning,  the  southeast  corner  of  a  survey  for  Alexander  Wright, 
•which  warrant  and  survey  were  older  than  that  of  the  Pleasants 
and  Philips  warrants.  Martin  run  and  marked  the  lines,  and  did 
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not  include  the  land  now  held  by  the  defendant;  he  left  it  entirely 
to  the  east — the  lines  and  comers  made  by  him  are  still  standing. 

In  1809,  the  Population  Company  duly  appointed  Enoch  Marvin 
their  attorney.  That  company  sold  to  Griffith  and  Wallis,  who  in 
1813  appointed  Marvin  their  agent,  and  he  continued  so  till  the  1st 
of  December  1818,  when  Wallis  arid  Griffith  conveyed  to  the  bank, 
now  plaintiff.  The  deed  conveys  a  large  body  of  land,  comprising 
many  tracts,  among  them  John  Philips'  and  150  acres  of  the  tract 
of  Samuel  Pleasants,  and  refers  to  a  schedule  and  general  draft, 
(none  of  these  produced  before  us.)  The  company  in  1810  had  by 
their  agent  returned  to  the  commissioners  for  taxation  Samuel 
Pleasants  as  200  acres,  and  so  as  I  understand  it,  it  continued  to  be 
taxed,  until  the  plaintiff  in  1834  and  1835  sold  in  two  parcels  to 
the  defendant  157  acres  of  it;  these  parcels  lay  west  of  the  land  in 
dispute,  and  is  alleged  to  be  all  the  plaintiff  then  claimed.  The 
defendant  claims  as  follows: — in  1795  Joseph  Moore  went  on  the 
tract  in  dispute  and  deadened  some  trees,  but  went  away  and  in 
1798  after  the  two  years  from  the  peace  of  1795  returned  and  find- 
ing no  improvement  began  or  made,  he  built  a  house  and  moved 
his  family  on  to  the  land,  and  continued  to  reside  on  and  cultivate 
it  until  he  sold  to  defendant  in  1812. 

In  1802  he  procured  the  deputy  surveyor  to  survey  his  claim, 
241  acres,  as  by  law  he  was  required  to  do:  he  was  living  on  this 
when  Martin  made  his  survey,  or  re-survey  for  the  Population 
Company,  who  by  their  lines  showed  they  did  not  claim  his  land.( 
In  1812  he  conveyed  by  deed  duly  recorded,  to  the  defendant,  who' 
immediately  moved  on  and  has  resided  there  ever  since.  In  1817 
Mr  Marvin,  the  agent,  first  went  to  the  land  in  question,  in  order 
to  serve  an  ejectment  on  him.  He  states,  that  "  Wilson  said  if  he 
would  pass  him,  he  would  give  no  trouble."  (These  are  the  words 
and  the  only  words  before  this  court).  "That  in  consequence  of 
this  he  did  not  serve  an  ejectment  on  him." 

A  witness  who  was  present  says,  the  conversation  resulted  in 
Marvin  saying,  "  he  would  at  this  time  serve  no  ejectment  on 
him." 

How  did  the  parties  stand  at  that  date?  Each  had  a  title  which 
each  alleged  was  acquired  under  and  in  conformity  to  the  act  of 
assembly.  The  construction  of  that  act  has  been  different  in  differ- 
ent courts,  and  in  the  same  court  at  different  times,  in  some  par- 
ticulars; but  it  is  necessary  to  state  how  this  dispute  arose.  The 
return  of  survey  of  Samuel  Pleasants  calls  for  adjoining  Andrew 
Porter  on  the  east,  as  well  as  it  calls  for  a  south-east  corner  of  A. 
Wright  as  a  beginning;  now  if  you  begin  there,  you  will  not  come 
near  Andrew  Porter.  The  tract  in  dispute,  241  acres,  lies  between 
them.  The  judge  stated  correctly,  that  if  a  survey  calls  for  adjoin- 
ing another,  it  must  go  to  that  other,  although  this  would  make 
some  of  its  lines  too  long.  This  is  a  general,  but  not  a  universal 
rule;  if  the  survey  called  for  were  ten  miles  off,  or  two,  or  even  one, 
it  would  not  applyj  it  would  be  apparent  it  was  called  for  by  mis- 
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take  or  fraud.  Any  person,  even  the  deputy  surveyor  who  made 
the  mistake,  if  it  was  satisfactorily  proved  to  be  a  mistake,  might 
take  up  the  land  between  the  two  surveys.  This  was  expressly 
decided  in  Weidmari  v.  Felonley,  from  Centre  county.  The  judg- 
ment of  the  common  pleas  was  affirmed,  and  the  case  is  not  re- 
ported, though  an  opinion  was  delivered  in  the  case;  I  was  counsel 
for  the  party  who  lost  the  cause. 

But  in  this  case,  those  under  whom  the  plaintiff  claimed,  desig- 
nated their  line  on  that  side  thirty-five  years  ago,  and  included  their 
quantity.  The  land  then  by  them  excluded,  has  been  occupied  and 
sold,  and  by  them  never  claimed  until  1837;  and  I  do  not  agree 
with  the  judge,  that  under  these  circumstances  the  plaintiff  could 
recover  in  this  case,  unless  the  statute  of  limitations  intervened — 
but  I  pass  this. 

The  proposition  to  the  court  was,  if  the  jury  believed  Enoch 
Marvin,  the  plaintiff  might  recover.  No  counsel  ought,  where 
there  is  much  testimony,  to  select  a  part  and  ask  the  court  to  put 
the  cause  on  that.  The  cause  must  depend  on  all  the  testimony, 
and  not  on  six  words  extracted  from  the  testimony  of  one  witness. 
Marvin  was  relating  what  had  been  said  twenty  years  before-*-he 
went  to  serve  an  ejectment  on  a  man,  who  by  the  draft  in  his  hand 
did  not  live  on  his  land.  The  testimony  of  the  other  witness,  was 
the  natural  conclusion,  "  I'll  do  nothing  at  the  present  time."  And 
the  understanding  of  him  and  the  defendant  must  have  been  con- 
tingent on  a  comparison  of  titles.  But  I  pass  this  too,  and  suppose 
Marvin  to  have  been  the  only  witness,  "If  he  would  pass  him  he 
would  give  no  trouble."  Was  this  a  parol  disclaimer  of  any  title 
in  himself?  If  it  was,  was  it  to  destroy  his  purchase,  and  price 
paid,  and  past  and  future  labour,  in  favour  of  a  plaintiff  who  did  not 
ask  him  to  remove  or  to  take  a  lease  even  by  parol.  In  Creswill 
v.  Altemus,  7  Watts  505,  we  went  far  enough:  the  agent  said, 
you  may  live  on,  but  you  must  pay  the  taxes  and  take  care 
that  the  timber  is  not  destroyed.  In  this  case  there  is  nothing  like 
it.  In  Johnson's  Reports  we  find  this  case:  "A  man  had  been  in 
possession  some  years,  and  heard  that  another  had  a  better  title, 
and  in  1779  wrote,  "  I  have  heard  you  have  a  title  to  my  land.  As 
soon  as  these  troubles  are  over,  if  you  will  come,  we  will  settle  this 
matter,  I  do  not  wish  a  dispute."  The  matter  rested  many  years, 
and  he  who  received  the  letter  brought  ejectment.  The  court 
struck  out  four  years  from  1779  till  1783,  and  as  the  period  before 
the  letter  and  after  the  war,  added  together,  exceeded  twenty 
years,  held  the  defendant  protected  by  the  statute. 

In  Sailor  v.  'Hartzog,  4  Whart.  259,  this  matter  was  under  the 
consideration  of  this  court.  The  defendant  had  purchassd  from 
one  in  possession,  but  refused  to  make  payment  of  instalment  of 
price  still  due;  met  plaintiff  to  compare  titles,  and  proposed  to  com- 
promise, but  neither  gave  up  his  possession  nor  became  a  tenant. 
The  matter  rested  fifteen  years,  and  then  the  plaintiff  brought  suit. 
The  time  before  and  after  the  talk  of  compromise,  exceeded  twenty- 
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one  years,  and  this  court  held,  that  the  defendant  was  protected  by 
the  statute. 

The  charge  of  the  judge  was  as  favourable  on  the  construction  of 
the  statute,  as  it  ought  to  have  been,  and  more  so:  to  put  a  defend- 
ant out.  of  its  protection,  both  claimant  and  defendant  must  dis- 
tinctly understand,  that  defendant  not  only  supposed  plaintiff's  title 
good,  but  also  agreed  to  deliver  possession  to  plaintiff,  or  to  hold 
under  him  thereafter,  to  become  a  tenant  and  nothing  short  of  this — 
no  loose  conversations — no  inferences  from  what  was  said  many 
years  ago — no  expressions  to  neighbours,  or  strangers  to  the  title, 
will  deprive  a  man  of  the  protection  of  this  most  wise  and  benefi- 
cial statute. 

Judgment  affirmed. 


Chaffee  against  Sangston. 

Under  the  pleas  of  non  estfaclumznd  payment  to  debt  on  bond  given  by  a  de- 
fendant in  replevin  on  a  claim  of  property,  the  defendant  cannot  object  that  part 
of  the  condition  of  the  bond  is  illegal  and  void. 

Such  a  defence,  where  the  declaration  sets  out  the  condition,  must  be  taken 
advantage  of  by  demurrer,  or  by  motion  in  arrest  of  judgment,  or  by  writ  of  error. 

It  seems  that  the  plea  of  payment  is  not  applicable  to  such  case,  unless  the 
defendant  has  actually  paid  the  penalty  of  the  bond. 

A  clause  in  the  condition  of  a  bond,  given  by  a  defendant  in  replevin  who 
claims  property,  that  he  will  return  the  goods,  if  a  return  be  adjudged  "by  law,  is 
illegal;  because  the  judgment  in  such  case  for  the  plaintiff,  can  only  be  for  dam- 
ages and  costs. 

Where  there  are  several  independent  clauses  in  the  condition  of  such  bond, 
the  illegality  of  one  of  them  will  not  avoid  the  others. 

In  debt  on  bond,  given  by  defendant  in  replevin,  the  omission  to  set  out  in  the 
declaration  the  proceedings  and  judgment  in  the  replevin,  must  be  taken  advan- 
tage of  by  demurrer.  Such  defects  are  cured  by  verdict,  and  cannot  be  assigned 


ERROR  to  the  common  pleas  of  Fayette  county. 

Harvey  Chaffee,  one  of  the  plaintiffs  in  error,  being  the  defendant 
in  a  writ  of  replevin  sued  out  of  the  court  of  common  pleas  of  Fay- 
ette county  at  the  suit  of  Hamilton  Stewart,  and  directed  and  deli- 
vered to  John  Sangston,  then  high  sheriff  of  said"  county,  in  due 
form  of  law  to  be  executed,  claimed  property  in  the  goods  mentioned 
in  the  writ,  when  the  sheriff  came  to  execute  it;  and  that  he  might 
retain  the  possession  of  the  goods  under  such  claim,  on  the  18th  Sep- 
tember 1832,  with  the  other  plaintiffs  in  error  as  his  sureties,  executed 
a  bond  to  the  sheriff,  in  the  sum  of  14,225  dollars,  "  upon  condition 
that  if  the  said  Harvey  Chaffee  should  be  and  appear  at  the  next 
county  court  of  common  pleas,  to  be  held  at  Uniontown,  in  and  for 

X.— X« 


266  SUPREME  COURT  [Pittsburgh 

[Chaffee  v.  Sangston.] 

said  county,  on  the  fourth  Monday  of  October  next,  then  and  there 
to  defend  and  make  good  his  claim  to  the  said  goods  and  chattels, 
and  should  make  return  of  the  same  goods  and  chattels,  if  a  return 
thereof  should  be  adjudged  by  law,  and  should  also  save  and  keep 
harmless,  and  indemnified,  the  said  sheriff  in  the  premises,  then  the 
said  obligation  to  be  void,"  &c.  Upon  this  bond  the  present  suit 
was  instituted  in  the  court  below,  by  Sangston,  the  sheriff,  for  the 
use  of  Stewart,  the  plaintiff  in  the  writ  of  replevin.  The  plaintiff 
in  the  court  below,  after  setting  out  the  bond  and  its  condition  in 
his  declaration,  without  stating  that  the  action  of  replevin  had  been 
terminated  either  for  or  against  the  plaintiff  therein,  for  breach  of 
the  condition,  alleges  merely  "  that  the  said  Harvey  Chaffee  did  not 
make  good  his  claim  to  the  said  goods  and  chattels,  nor  did  he 
make  a  return  thereof  to  the  said  Hamilton  Stewart,  or  save  and 
keep  harmless  and  indemnified  the  said  sheriff,  according  to  the  form 
and  effect  of  the  said  condition  of  the  said  writing  obligatory,  where- 
by action  hath  accrued,"  &c.  The  defendants  below  put  in  the  plea 
of  non  estfactum  and  payment,  upon  which  issue  was  taken,  and 
the  cause  tried  by  a  jury,  who  gave  a  verdict  in  favour  of  the  plain- 
tiff below,  for  the  penalty  mentioned  in  the  bond,  to  be  released  on 
the  payment  of  the  costs  of  this  suit,  and  the  amount  of  the  judg- 
ment, with  interest  thereon,  and  the  costs  in  the  action  of  replevin, 
No.  131,  of  October  term  1832,  whereon,  judgment  was  rendered 
by  the  court. 

The  errors  assigned  are,  1.  That  the  bond  is  void,  on  account  of 
that  part  of  the  condition  which  requires  a  return  of  the  goods,  if  a 
return  thereof  should  be  adjudged  by  law,  being  illegal,  as  the  she- 
riff had  no  authority  in  such  case  to  require  or  take  it. 

2.  That  the  breaches  assigned  in  the  declaration  of  the  plaintiff 
below  are  too  general. 

Dunlop,  for  plaintiff  in  error,  cited  5  Serg.  4'  Rawle  130;  17 
Johns. 

Biddle,  for  defendant  in  error,  cited  4  Rawle  290;  4  Watts  468; 
2  Chitty's  Civil  Plead.  461;  7  Watts  47 'lj  1  C  kitty's  Civil  Plead. 
718,  720. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — As  to  the  question  raised  by  the  first  error,  it 
would  seem  to  be  inferrible,  from  the  plea  put  in  by  the  defendant's 
counsel  below,  that  it  was  not  made  there  at  all,  and  has  been  laid 
hold  of,  for  the  first  time,  by  the  counsel  employed  to  attend  to  the 
case  here.  For  under  the  second  plea,  it  is  perfectly  clear  that  no 
such  question  could  arise;  and,  indeed,  it  may  well  be  doubted, 
whether  such  plea  be  applicable  to  the  cause  of  action,  as  set  out  in 
the  declaration  of  the  plaintiff  below,  or  could  be  made  so  under 
any  circumstances  whatever,  unless  the  defendants  below  intended 
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to  show  that  they  had  actually  paid  the  penalty  of  the  bond,  a  fact  not 
pretended.  And  under  the  first  plea,  which  is  the  general  issue,  it  is 
also  equally  clear,  that  the  legality  or  illegality  of  the  condition  of  the 
bond,  which  is  purely  a  question  of  law,  could  not  affect  or  have  any 
bearing  on.  the  question  of  its  execution,  which  was  entirely  a  question 
of  fact  for  ihe  decision  of  the  jury.  If  the  counsel  employed  for  the 
defendants  in  the  court  below  had  intended,  therefore,  to  rely  on  the 
idea  that  the  condition  of  the  bond  was  illegal,  and  the  latter  on 
that  account  void,  he  ought,  as  the  condition  was  set  out  by  the  plain- 
tiff in  his  declaration,  to  have  demurred,  seeing  that  the  illegality,  if 
any,  appeared  upon  the  face  of  the  condition;  so  that  the  court  might 
have  determined  it  as  a  question  of  law;  Colton  v.  Goodridge,  2  Bl. 
Rep.  1108;  Bac.  Mr.  tit.  Obligation,  F.  175-6.  It  is  true,  how- 
ever, that  this  question,  notwithstanding  the  pleas  and  trial  thereon, 
might  have  been  brought  before  the  court  below,  upon  a  motion  in 
arrest  of  judgment  after  the  verdict  was  given;  but  this  does  not  ap- 
pear to  have  been  done.  It  may  therefore  be  inferred,  that  if  the 
question  presented  itself  to  the  mind  of  the  counsel  below,  it  was 
considered  by  him  not  advisable  to  stake  the  defence  of  his  clients 
upon  it,  as  he  most  probably  conceived  the  position,  that  the  bond 
was  void — not  to  be  tenable.  If  such  were  his  opinion,  it  was 
correct. 

The  objection  to  the  validity  of  the  bond  is,  that  the  condition, 
among  other  things,  provided  for  a  "  return  of  the  goods,  if  a  return 
thereof  should  be  adjudged  by  law;"  that  this  stipulation  the  she- 
riff,in  executing  the  writ  of  replevin,  had  no  authority  to  require  of 
the  defendant,  upon  the  latter's  claiming  property  in  the  goods,  and 
retaining  the  possession  of  them  by  giving  the  bond;  that  it  is,  there- 
fore, against  the  law,  and  renders  the  whole  instrument  void.  It 
must  be  conceded,  that  the  clause  here  objected  to,  ought  to  have 
been  left  out  of  the  condition  of  the  bond,  if  it  were  for  no  other  rea- 
son than  that  it  appears  to  be  one  which  cannot  possibly  benefit  the 
sheriff  or  the  plaintiff  in  the  replevin,  nor  yet  prejudice  the  defendant 
therein  or  his  sureties.  The  plaintiff  in  the  replevin  could  derive  no 
advantage  from  it,  because  he  could  not  claim  to  have  a  return  of 
the  goods,  according  to  the  terms  of  the  condition  of  the  bond,  unless 
a  return  thereof  were  adjudged  to  him  by  law.  But  this  could  not 
possibly  be;  because  in  a  replevin,  if  the  plaintiff  declare  that  the 
defendant  yet  hath  and  detaineth  the  goods,  as  he  must  do  wher- 
ever the  defendant  claims  property,  and  retains  the  possession  of 
them,  by  giving  bond  with  surety  to  the  sheriff,  as  was  done  in  this 
case,  and  the  plaintiff  gains  his  suit,  he  shall  have  judgment  to  re- 
cover all  in  damages,  as  well  the  value  of  the  goods  as  damages 
for  the  taking  of  them,  and  his  costs;  Fitz.  N.  B.  159-60;  and  also 
C.  J.  Hale's  note,  at  the  bottom  of  page  159,  c.  Easton  v.  Worthing- 
ton,  5  Serg.  Sf  Raivle  131.  Indeed,  it  seems  to  be  the  settled  law, 
that  the  judgment  in  replevin,  when  rendered  for  the  plaintiff,  can 
only  be  for  damages  and  costs;  Gilb.  on  Replev.  160-1;  but  if  for 
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the  defendant,  he  shall  have  a  return  of  the  goods  awarded  in  his 
favour;  Ibid.  161-2.  Hence  it  is  perfectly  obvious,  that  as  the  re- 
turn of  the  goods,  mentioned  in  the  condition  of  the  bond,  was  to  be 
one  which  should  be  thereafter  adjudged  by  lato,  and  as  no  such  re- 
turn could  possibly  be  adjudged  by  law  in  favour  of  the  plaintiff 
against  the  defendant  in  the  replevin,  neither  could  be  gainer  or  loser 
by  it;  so  that  it  may  be  said  to  have  been  harmless  and  without 
effect.  But  viewing  it  as  a  condition  against  law,  and  void,  still, 
unless  it  has  some  dependency  upon  the  other  clauses  or  conditions 
in  the  bond,  or  they  upon  it,  the  bond  must  be  considered  good,  so 
as  to  insure  a  performance  of  the  other  conditions,  to  which  no  ob- 
jection has  been  made;  nor  can  I  perceive  any  available  objection 
that  could  have  been  made.  In  the  whole  there  are  three  several 
conditions  or  clauses.  The  first  is,  that  the  defendant  in  the  reple- 
vin shall  make  good  his  claim  of  property  in  the  goods;  the  second, 
that  he  shall  return  them  to  the  plaintiff,  if  a  return  thereof  shall  be 
adjudged  by  law;  and  the  third,  that  he  should  save  and  keep  harm- 
less and  indemnified  the  sheriff.  These  conditions  or  clauses  appear 
to  be  absolute,  distinct  and  independent  of  each  other;  and  being 
so,  the  rule  laid  down  in  Pigot's  case,  11  Co.  27,  is,  that  if  some  of 
the  conditions  in  a  bond  are  against  law,  and  some  are  good  and 
lawful,  those  against  law  shall  be  deemed  void  ab  inifio,  and  the 
others  shall  stand  good.  And  accordingly,  says  Sir  Edward  Coke, 
"  it  was  unanimously  agreed,  in  14  Hen.  8, 25, 26,  &c.,  that  if  some 
of  the  covenants  of  an  indenture,  or  of  the  conditions  endorsed 
upon  a  bond,  are  against  law,  and  some  good  and  lawful,  in  this 
case,  the  covenants  or  conditions  which  are  against  law  are  void  ab 
initio,  and  the  others  stand  good."  So,  upon  another  ground,  the 
bond  in  question  here  may  be  considered  good,  notwithstanding  the 
validity  of  the  objection  to  the  second  condition  or  second  clause  in 
the  condition  of  it.  For  it  cannot  be  said  that  we  have  any  statute 
on  the  subject,  prescribing  the  manner  and  form  in  which  such  bond 
with  its  condition  shall  be  taken;  and  if  not  so  taken,  declaring  it 
void,  as  in  the  case  of  bonds  taken  by  a  sheriff  under  23  Hen.  6,  c. 
9.  In  this  latter  case  the  bond,  when  of  a  tenor  contrary  to  the  sta- 
tute, is  thereby  expressly  pronounced  void;  thus  imposing  a  sentence 
that  is  arbitrary,  and  which  cannot  possibly  be  evaded;  but  the  com- 
mon law  divides  and  separates  the  bad  from  the  good,  according  to 
common  reason,  and  having  made  that  void  which  is  against  law,  lets 
the  rest  stand;  Hob.  14;  Moor.  S56,pl.  1174;  Godb.213, 100;  Latch. 
143;  Mod.  35;  2  Brownl.  282;  Ventr.  237;  Carter  230;  2  Wils.  351. 
Agreeably,  then,  to  these  principles  of  the  common  law,  which  may 
be  considered  applicable  to  the  bond  in  question,  seeing  we  have  no 
statute  prescribing  a  form  for  it,  and  making  it  void,  if  the  form  pre- 
scribed be  not  observed  and  adhered  to,  it  would  seem  to  be  good. 
Now  as  to  the  second  error,  it  may  be  that  upon  demurrer  the 
declaration  of  the  plaintiff  below  would  have  been  held  bad,  be- 
cause he  did  not  set  out  therein  the  proceedings  and  judgment  had  in 
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the  replevin  suit,  showing  that  it  was  ended  in  favour  of  the  plain- 
tiff therein.  This  certainly  ought  to  have  been  done;  and  it  is  much 
to  be  regretted  that  there  is  such  a  want  of  attention  to  the  estab- 
lished rules  of  pleading  on  the  part  of  some  of  the  profession,  as  to 
induce  a  belief  that  these  rules  are  in  a  great  degree  unknown;  for 
it  is  only  by  giving  close  attention  to  such  matters,  that  an  accurate 
knowledge  of  the  law  can  be  acquired.  But,  instead  of  making  any 
objection  to  the  sufficiency  of  the  plaintiff's  declaration,  the  defendant 
below  pleaded  in  bar  to  the  action,  and  took  the  chance  of  a  verdict 
of  the  jury,  which  was  found  against  him.  The  general  rule  estab- 
lished by  all  the  cases  on  this  subject,  seems  to  be  that  after  verdict 
if  the  issue  joined  be  such  as  necessarily  to  require  on  the  trial  proof 
of  the  facts  defectively  or  imperfectly  stated,  or  omitted,  and  with- 
out which  it  is  not  to  be  presumed  that  the  judge  would  direct  the 
jury  to  give,  or  the  jury  would  have  given  the  verdict,  such  defect, 
imperfection  or  omission,  is  cured  by  the  verdict  at  common  law;  1 
Chitty's  Civil  Plead.  401,  (by  Day,  N.Y.  1812;)  1  Saund.  228,  a, 
per  Sergeant  Williams  in  notis.  In  short,  as  Lord  Eldon  says,  in 
De  Costa  v.  Clarke,  2  Bos.  $•  Pul.  259-60,  the  court  will  infer 
almost  any  thing  after  verdict.  For  instance,  in  an  action  for  a  ma- 
licious prosecution,  it  is  necessary  to  allege  in  the  declaration  that 
the  prosecution  is  at  an  end;  2  Rich.  3,  9;  Waterer  v.  Freeman, 
Hob.  267;  Parker  v.  Langley,  10  Mod.  209-10;  Blagrave  v.  Oden, 
2  Vin.  Mr.  35;  Fisher  v.  Bristow  215;  Morgan  v.  Hughes,  2 
Term  Rep.  225.  But  the  want  of  this  averment  is  cured  after  ver- 
dict; Skinner  v.  Gunton,  1  Saund.  228;  Wine  v.  Ware,  1  Sid.  15. 
The  want  of  an  allegation,  in  an  action  for  a  malicious  prosecution, 
that  the  prosecution  is  at  an  end,  is  quite  as  important  and  material 
as  the  omission  complained  of  in  this  case;  such  allegation  ought  to 
be  made  in  the  narr.  and  proved  on  the  trial  of  the  cause,  otherwise 
the  plaintiff,  after  recovering  therein,  might  be  convicted  on  the  ori- 
ginal prosecution;  Fisher  v.  Bristow,  Doug.  275.  So  in  the  present 
case,  the  plaintiff  below,  no  doubt,  ought  to  have  alleged  in  his  decla- 
ration, and  to  have  proved  too  on  the  trial  of  the  cause,  (and  we  must 
now  presume  that  he  did  this  latter,)  that  the  writ  of  replevin  had  been 
proceeded  in  to  final  judgment,  by  which  he  recovered  damages  from 
the  defendant,  as  well  for  the  value  of  the  goods  as  for  the  taking 
of  them,  &c.,  which  remained  unpaid:  thus  showing  that  the  defen- 
dant had  failed,  as  he  undertook  by  his  bond,  to  make  good  his  claim 
of  property  in  the  goods.  This  was  all  requisite,  otherwise  the 
plaintiff  below  might  recover  upon  the  bond,  when  the  defendant  in 
the  replevin  had  succeeded  therein;  or  if  he  had  not,  and  it  were 
still  pending,  might  thereafter  do  so,  by  obtaining  a  judgment  in 
his  favour,  upon  establishing  his  right  of  property  in  the  goods.  It 
is  impossible,  however,  to  believe,  or  even  to  suppose,  that  the  plain- 
tiff below  could  have  obtained  the  verdict  in  his  favour,  which  it 
appears  he  did,  without  proving  by  the  record  of  the  replevin  his 
recovery  therein,  and  the  defendant's  failure  to  make  good  his  claim 
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of  property.     Indeed,  there  is  an  express  reference  in  the  verdict  of 
the  jury,  to  the  judgment  rendered  in  the  replevin,  which  shows 
conclusively  that  it  was  put  before  them  on  the  trial. 
Judgment  affirmed. 


Munn  against  M'Donald.   * 

If  the  payee  of  a  promissory  note  endorsed  by  himself  and  subsequent  endor- 
sers, delivers  it  to  his  creditor  as  collateral  security  for  a  debt  then  created  on 
the  faith  of  such  endorsements,  without  notice  of  any  equity  between  the  maker 
and  payee,  such  maker  cannot  defend  himself  by  showing  failure  of  considera- 
tion as  between  him  and  the  payee. 

THIS  was  a  writ  of  error  to  the  district  court  of  Allegheny 
county,  to  remove  the  record  of  an  action  of  assumpsit,  brought  by 
Alexander  M'Donald,  to  the  use  of  Allen  Kramer,  against  David 
Munn. 

The  plaintiff  declared  as  endorsee  of  a  promissory  note  made  by 
the  defendant,  dated  the  2d  day  of  May,  1836,  at  eleven  months, 
for  300  dollars,  without  defalcation  for  value  received,  payable  to 
the  order  of  Thomas  J.  Gass,  and  by  him  endorsed  to  the  plaintiff. 
The  defendant  pleaded  payment,  with  leave,  &c. 

It  appeared  by  the  evidence  of  M'Donald,  that  the  above  note 
with  the  further  endorsements  of  Samuel  C.  Gass  and  James  H. 
Neel,  was  given  to  M'Donald  on  the  1st  of  September  1836,  as  cot- 
lateral  security  for  the  payment  of  a  note  made  by  Thomas  J.  Gass, 
dated  the  1st  of  September  1836,  at  seven  months,  for  300  dol- 
lars, without  defalcation  for  value  received,  payable  to  Alexander 
M'Donald  or  order: — the  following  receipt  was  taken  at  the  time: — 

"  1st  September  1836.  Received  of  Thomas  J.  Gass  a  note 
drawn  by  David  Munn,  and  endorsed  by  Thomas  J.  Gass,  Samuel 
C.  Gass,  and  James  H.  Neel,  for  300  dollars,  dated  the  2d  of  May 
1836,  as  collateral  security  for  the  payment  of  a  note  which  he  has 
this  day  given  me  for  the  same  amount. 

"  ALEXANDER  M'DONALD." 

The  defendant  alleged,  that  Munn's  note,  on  which  the  suit  was 
brought,  was  given  to  Thomas  J.  Gass,  in  part  payment  for  certain 
land  which  Gass  had,  by  certain  articles  of  agreement  which  were 
produced  on  trial,  agreed  to  sell  to  Munn,  and  for  which  he  was  to 
make  him  a  good  and  sufficient  title,  as  soon  as  the  purchase-money 
was  paid;  that  Gass  had  forfeited  his  title  to  the  lands  before  the 
date  of  the  agreement.  The  defendant  set  up  as  an  equitable  de- 
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fence  to  the  plaintiff's  recovery  on  the  note,  this  failure  of  conside- 
ration in  the  transaction  between  Munn  and  Gass. 

On  the  part  of  the  plaintiff,  the  testimony  of  Alexander  M'Donald 
went  to  show,  that  he  had  received  the  note  in  question  from  Gass, 
in  exchange  for  goods  and  money — that  the  goods  and  money  were 
advanced  by  him  on  the  sole  security  of  the  note,  and  that  at  the 
time  he  took  the  note,  he  knew  of  no  set-off  or  objections  of  any 
kind. 

Another  witness  stated  a  conversation  between  the  plaintiff  and 
defendant,  in  which  the  plaintiff  in  answer  to  a  question  by  the  de- 
fendant, how  he  came  to  purchase  the  note,  not  knowing  whether 
defendant  was  good  for  it  or  not,  replied,  that  he  had  bought  it  on 
the  strength  of  James  H.  Neel  the  endorser. 

The  court  below  charged  as  follows: — 

Dallas,  president. — "  This  suit  is  instituted  upon  a  note.  The 
defendant  seeks  to  avail  himself  of  an  equity,  which  he  alleges 
existed  between  himself  and  T.  J.  Gass,  the  person  to  whom  the 
note  was  given.  It  is  contended,  that  the  consideration  between 
Gass  and  the  defendant,  totally  failed,  inasmuch  as  the  note  was 
given  in  part  payment  of  a  tract  of  land  sold  by  Gass  to  the  defend- 
ant, the  title  to  which  proved  wholly  defective,  and  some  testimony 
has  been  produced  for  the  purpose  of  showing  the  failure  of  con- 
sideration between  Gass  and  Munn.  It  is  very  true,  that  if  Alex- 
ander M'Donald  took  the  note  from  Gass,  knowing  that  the  con- 
sideration between  Gass  and  Munn  had  failed,  owing  to  this  defect 
in  title  to  the  land,  for  the  payment  of  which  the  note  was  given, 
he  (M'Donald)  would  be  bound  by  such  knowledge,  and  would 
not  then  be  protected  as  a  bona  fide  holder  of  negotiable  paper, 
without  notice.  How  stands  the  testimony  upon  this  point?  It 
may  well  be  that  M'Donald  knew  of  the  consideration  passing 
between  Gass  and  Munn,  and  may  yet  have  been  wholly  ignorant 
of  any  impurity,  or  defect  attending  it.  He  swears  positively,  that 
at  the  time  he  took  the  note,  he  knew  of  no  objection  of  any  kind 
to  its  payment  by  the  maker.  This  fact,  however,  is  for  the  jury, 
and  it  is  left  with  them.  It  is  contended,  that  the  receipt  of 
M'Donald  for  the  note  in  question,  dated  the  1st  of  September 
1836,  shows  that  the  note  was  taken  as  collateral  security  merely, 
and  that  under  such  circumstances,  the  note  could  not  be  regarded 
as  a  commercial  instrument,  and  the  defendant  would  not,  there- 
fore, be  precluded  from  his  equitable  defence.  If  the  testimony  is 
believed  by  the  jury,  it  is  impossible  to  regard  the  note  in  question, 
in  any  other  light,  than  as  having  been  given  and  received  as  a 
collateral  security  for  the  payment  of  a  note  given  on  the  same  day 
by  T.  J.  Gass  to  Alexander  M'Donald.  That  is,  as  I  understand 
it,  concurrent  security,  consisting  of  a  promissory  note,  by  which 
the  promissor  engaged  to  pay  without  any  condition  or  contingency 
at  the  time  mentioned,  the  amount  of  the  note  to  the  holder.  There 
is  nothing  so  magical  in  the  terms,  "  collateral  security,"  employed 
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by  the  holder  in  his  receipt  for  the  note,  as  wholly  to  throw  his 
case  out  of  the  pale  of  protection  extended  to  negotiable  paper. 
These  very  words  were  used  by  the  holders  in  Liskey  v.  O'Brien, 
4  Watts  141,  but  the  transaction  received  its  true  character  from  the 
proof  in  the  case.  M'Donald  has  testified,  that  this  note  was  given 
to  him  for  money  and  for  goods;  that  the  advance  of  money  and 
delivery  of  goods,  were  made  on  the  strength  of  this  note;  that  he 
would  not  have  given  the  goods  nor  the  money,  but  for  the  note 
now  in  suit,  which  furnished  to  him  his  sole  security,  as  he  thought  at 
the  time.  Under  such  circumstances,  I  cannot  charge  the  jury,  as 
requested  by  the  defendant's  counsel,  but  am  of  opinion,  that  the 
terms  of  the  receipt  thus  explained,  impart  to  the  transaction,  an 
ordinary  business  character,  which  would  bring  the  note  within  the 
general  protection  afforded  to  negotiable  paper,  and  render  it  an 
instrument  upon  which  money  and  goods  have  been  paid  at  the 
time  of  the  transfer.  It  is  not  necessary  to  look  at,  much  less  to 
revise,  the  New  York  cases  upon  this  subject,  because  they  do  not 

1  think,  apply  to  the  present.     Our  own  courts  would  not  hesitate, 
under  the  testimony  in  this  case,  to  regard  it  as  one  of  a  note  taken 
in  the  usual  course  of  business,  for  a  fair  and  valuable  considera- 
tion.    4  Whart.  258;  11  Serg.  fy  Rawle  388;  3  KenVs  Com.  51; 

2  Stark.  Ev.  252;  1  Saund.  PI.  fy  Ev.  304-5;  8  Conn.  Rep.  237;  11 
Conn  Rep.  388.     The  bona  fide  holder  of  such  an  instrument, 
having  received  it  for  a  valuable  consideration,  in  the  usual  course 
of  business,  must  be  protected.     The  liabilities  of  parties  to  a  bill 
of  exchange  have  been  fixed,  say  the  supreme  court  of  the  United 
States,  6  Peters  69,  on  certain  principles  which  are  essential  to  the 
credit  and  circulation  of  such  paper.     These  principles  originated 
in  the  convenience  of  commercial  transactions,  and  cannot  be  de- 
parted from,  merely  because  cases  of  hardship  occasionally  arise 
in  their  enforcement.     It  is  not  wise,  nor  does  it  comport  with  the 
policy  of  the  law  upon  this  subject,  to  introduce  new  exceptions  to 
the  general  rule,  and  thus  create  additional  embarrassments  in  the 
circulation  of  negotiable  paper.     If  the  testimony  be  believed  in  the 
case  before  the  court,  the  restrictions  now  proposed  to  be  adopted, 
would  have  a  great  and  alarming  effect  upon  the  circulation  of 
negotiable  paper." 

Assignment  of  errors. 

1.  In  their  charge  to  the  jury,  the  court  erred,  in  explaining  and 
controlling  the  terms  of  the  receipt  from  Alexander  M'Donald  to 
T.  J.  Gass,  September  1,  1836,  by  the  extraneous  verbal  testi- 
mony of  the  said  M'Donald. 

2.  In  stating  that  the  transaction  of  the  transfer  of  this  note  from 
T.  J.  Gass  to  Alexander  M'Donald,  was  of  an  ordinary  business 
character,  and  would  bring  the  note  within  the  general  protection 
afforded  to  negotiable  paper. 

3.  That  though  M'Donald  knew  that  this  note  was  given  by 
Munn  to  Gass  for  land,  yet  he  could  not  be  affected  by  failure  of 
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the  consideration  of  said  note  for  want  of  title  to  the  land,  without 
actual  notice  of  such  want  of  title. 

4.  In  giving  a  binding  direction  to  the  jury  on  the  facts  testified 
to  by  witness,  &c.,  in  that  part  of  their  charge  included  in  brackets. 

Williamson,  for  plaintiff  in  error,  contended,  that  the  receipt  was 
conclusive  evidence  that  the  note  was  taken  as  collateral  security, 
and  being  so  taken,  it  was  but  a  pledge  in-the  hands  of  the  plaintiff, 
not  a  transfer  in  the  ordinary  course  of  business.  He  was  in  fact 
but  a  trustee  for  the  payee  from  whom  he  received  it.  He  stood, 
therefore,  in  the  place  of  the  trustee,  to  all  intents  and  purposes, 
liable  to  every  defalcation  and  set-off,  to  which  the  payee  was 
liable.  He  cited  1  Johns.  Ch.  429;  5  Serg.  4*  Rawle  425;  4  Rawle 
139;  12  Johns.  146;  Story's  Bailm.  197,  198;  11  Serg.  fy  Rawle 
381;  4  Whart.  258;  4  Binn.  366. 

Darragh,  contra,  insisted,  that  the  plaintiff  stood  in  the  situation 
of  last  endorsee,  and  held  the  note  as  such,  discharged  from  all 
equities  between  the  maker  and  payee.  It  was  not  taken  for  an 
antecedent  debt,  but  for  money  and  goods  advanced  at  the  time. 
He  referred  to  3  Kent's  Com.  78;  1  Sauna1.  PI.  and  Ev.  354;  1 1 
.Conn.  Rep.  388;  6  Peters  59;  4  Whart.  258;  4  Watts  141. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  use  of  the  term  collateral  security,  when  a 
debtor  transfers  to  his  creditor  an  article  of  value,  or  an  evidence  of 
debt,  is  intended  to  express,  that  it  is  not  received  in  payment  of 
the  principal  debt,  and  that  it  is  not  an  additional  right,  to  which 
the  creditor  is  absolutely  entitled.  It  is  merely  a  concurrent  secu- 
rity for  another  debt,  whether  antecedent  or  newly  created,  and  is 
designed  to  increase  the  means  of  the  creditor  to  realize  the  princi- 
pal debt  which  it  is  given  to  secure.  It  is  subsidiary  to  the  princi- 
pal debt — running  parallel  with  it — collateral  to  it — and  when  col- 
lected, is  to  go  to  the  credit  of  the  principal  debt;  or  if  the  principal 
debt  be  paid  off,  the  debtor  is  entitled  to  a  restoration  of  the  collate- 
ral security.  But  though  a  thing  be  given  as  collateral  security, 
the  rights  of  the  creditor  in  it,  as  against  third  persons,  must  depend 
on  other  considerations,  and  may  vary  with  the  circumstances  of 
each  particular  case.  If  one  delivers  to  his  creditor,  as  collateral 
security,  a  negotiable  note,  already  endorsed  by  several  endorsers, 
there  can  be  no  other  meaning  in  such  a  transaction,  than  that  the 
creditor  shall  enjoy  all  the  remedies  on  the  note,  which  the  law 
gives  him  as  holder,  and  the  state  of  the  parties  to  that  note,  is  in 
nowise  changed  by  its  being  taken  as  collateral  security.  Such 
holder  may  recover  from  the  last  endorser,  as  well  as  the  others, 
and  such  last  endorser,  in  that  case,  may  recover  against  a  prior 
endorser,  or  the  maker,  free  in  either  case  from  any  defence  on  the 

X. — Y 
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ground  of  want  or  failure  of  consideration  between  the  maker  and 
the  payee.  Now  that  was  the  case  before  us.  The  plaintiff  re- 
ceived the  note  as  collateral  security  for  Gass's  note,  bonafide  and 
for  a  valuable  consideration,  paid  or  advanced  at  the  time.  He  re- 
ceived it  as  endorsee,  with  two  endorsements  upon  it,  besides  that 
of  the  payee;  and  it  is  even  proved,  that  he  looked  mainly  to  the 
security  of  one  of  these  endorsers,  and  that  it  was  at  his  instance  the 
suit  was  instituted  against  the  maker.  The  jury  would  be  war- 
ranted in  inferring  from  the  evidence,  that  Gass  procured  the  en- 
dorsements for  the  purpose  of  delivering  them  to  the  plaintiffs,  for 
the  receipt  of  the  plaintiff  specially  mentions  the  endorsements,  as 
upon  the  note  at  the  time  he  received  it.  The  plaintiff  must  be  con- 
sidered as  receiving  the  note,  not  as  the  immediate  endorsee  of 
Gass,  but  of  the  last  endorser,  and  Gass  as  the  agent  to  hand  it 
over  to  the  plaintiff.  To  allow  the  defendant  to  interpose  the  de- 
fence he  sets  up,  would  deprive  the  plaintiff  of  the  security  contem- 
plated by  him  when  he  agreed  to  accept  the  note,  with  the  endorse- 
ments then  existing  upon  it.  Although,  therefore,  the  note  was 
given  and  received  expressly  as  collateral  security,  yet  the  plaintiff 
stands  in  the  position  of  a  holder  for  value,  and  without  notice  of 
an  instrument  of  such  a  nature,  that  we  are  of  opinion,  he  is  en- 
titled to  recover  against  the  maker,  free  from  any  equity  between 
the  original  parties. 

The  parol  evidence  does  not  go  to  contradict  the  terms  of  the. 
receipt,  but  to  show  the  circumstances  under  which  it  was  given, 
and  that  the  defendant  was  liable,  notwithstanding  the  note  was 
transferred  as  collateral  security. 

Judgment  affirmed. 


Loomis  against  M'Clintock. 

A  power  by  will  to  executors  to  sell  real  estate  at  a  particular  time,  cannot 
be  executed  until  that  time  arrives:  a  sale,  before  it  arrives,  is  void. 

ERROR  to  the  district  court  of  Allegheny  county. 

Ralph  M'Clintock  and  others,  devisees  of  Jane  M'Cullongh, 
against  Luke  Loomis  and  John  Park. 

This  was  an  action  of  ejectment  for  part  of  lot  No.  386,  in  the 
city  of  Pittsburgh. 

The  plaintiffs  claim  to  recover  possession  of  the  property  as  heirs 
at  law  of  Sarah  Simpson,  and  devisees  of  Jane  M'Cullough,  de- 
ceased. 

The  title  of  the  plaintiffs  has  been  deduced  as  follows: — 
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March  1,  1807,  Jacob  Nigley  and  wife  conveyed  44  feet  on 
Wood  street,  including  the  ground  in  dispute  to  Joseph  M'CIintock. 

November  9,  1810,  the  same  44  feet  of  ground  were  conveyed 
by  the  sheriff  of  this  county  to  William  M'Cullough,  being  sold 
as  the  property  of  Joseph  M'CIintock. 

May  23,  1815,  William  M'Cullough,  by  his  last  will  and  tes- 
tament, devises  to  his  wife,  Jane  M'Cullough,  all  his  estate,  real 
and  personal.  November  25,  1820,  Jane  M'Cullough  made  her 
last  will  and  testament,  recorded  January  5,  1821.  By  this  will 
the  testatrix  makes  the  following  disposition  of  the  premises  in 
dispute,  and  by  virtue  of  which  the  plaintiffs  seek  a  recovery. 

"  I  give  and  devise  my  house,  situate  on  Wood  street,  in  the  city 
of  Pittsburgh,  between  Diamond  alley  and  Fifth  street,  fronting  12 
feet  and  16  inches  on  Wood  street,  with  the  privilege  of  a  three 
feet  wide  alley,  now  in  the  occupancy  of  E.  F.  Pratt,  to  my  dear 
daughter,  Sarah  Simpson,  formerly  wife  of  Joseph  M'CIintock, 
deceased,  to  have  and  to  hold  the  said  house  and  ground  thereto 
belonging,  subject  however  to  the  payment  of  ground-rent  and 
taxes  for  the  same,  until  such  time  as  her  daughter,  Catharine 
M'CIintock,  shall  have  attained  the  age  of  twenty-one  years,  or  in 
case  of  said  Catharine's  decease,  until  such  time  as  she  would  have 
been  twenty-one  years  old  if  living.  And  then  my  will  is,  that  the 
said  house  and  appurtenances  shall  be  sold  to  the  best  advantage 
by  my  executors,  and  the  proceeds  thereof  be  equally  divided 
among  such  of  the  four  children  of  my  said  daugther  Sarah,  and 
her  former  husband  Joseph  M'CIintock,  as  shall  be  then  living, 
share  and  share  alike." 

The  present  plaintiffs  are  the  four  children  of  Catharine  and 
Joseph  M'CIintock  named  in  the  will. 

It  appears  that  Mrs  Simpson  lived  upon  the  property  in  ques- 
tion, until  her  father  William  M'Cullough  died;  and  that  after  his 
death  some  time,  her  mother  took  her  and  her  family  home;  that 
at  the  time  of  the  death  of  Mrs  M'Cullough,  it  was  in  the  occu- 
pancy of  E.  F.  Pratt;  that  in  1826  the  house  was  nearly  destroyed 
by  fire,  so  much  burnt  as  not  to  be  worth  repairing. 

The  house  rented  at  different  periods  for  sums  between  100  and 
150  dollars  a  year;  and  part  of  the  time  for  only  80  dollars.  The 
last  rent  paid  upon  it,  and  received  by  Mr  Darlington,  was  on 
April  1,  1826.  From  1821  to  1826  the  rent  of  the  house  did  not 
pay  the  ground-rent  and  taxes. 

After  the  house  was  thus  destroyed  by  fire,  the  executors  of  Mrs 
Jane  M'Cullough  met  upon  the  ground,  and  concluded  "  that  the 
best  way  was  to  get  rid  of  the  property,  and  if  they  could,  to 
give  it  to  the  owners  of  the  ground."  An  effort  was  accordingly 
made  to  do  so,  which  failed. 

After  the  fire  Mr  Benjamin  Darlington,  the  brother-in-law  of  Mrs 
Simpson,  and  one  of  the  executors  of  her  mother's  will,  showed 
her  a  statement,  proving,  as  Mr  Darlington  says,  that  the  property 
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would  be  a  charge  to  her,  if  she  kept  it,  instead  of  an  income;  and 
that  some  time  after  the  sale,  perhaps  two  or  three  years,  Mrs 
Simpson  told  Mr  Darlington  she  would  have  been  glad  if  the  pro- 
perty could  have  been  kept.  Mrs  Simpson  testified  that  she  never 
consented  to  the  sale.  Governed  by  what  they  believed  to  be  at 
the  time  the  wishes  of  their  testatrix,  and  the  interests  of  those  con- 
cerned, the  executors,  on  the  16th  May  1826,  conveyed  the  original 
44  feet  of  ground  on  Wood  street,  including  the  premises  in  dis- 
pute, to  Thomas  Hartley  and  John  Park.  John  Park  by  deed  from 
Thomas  Hartley  and  wife,  dated  July  1,  1838,  became  the  exclu- 
sive owner  of  the  property  in  question,  and  is  now  the  landlord 
defending  this  ejectment. 

In  the  deed  from  the  executors  of  Jane  M'Cullough  to  Hartley 
and  Park,  are  numerous  recitals,  amongst  which  is  the  following: 

"And  whereas  the  said  Jane  M'Cullough,  by  her  last  will  and 
testament,  bearing  date  the  25th  November  1820,  duly  proved  and 
recorded  in  the  office  aforesaid,  constituted  and  appointed  the  said 
Benjamin  Darlington,  William  Woods,  and  William  Hays,  her  law- 
ful executors,  with  power  to  dispose  of  her  real  estate  at  such 
times,  and  for  such  purposes,  as  in  the  said  will  is  set  forth  and 
specified,  allowing  unto  them  in  the  disposal  thereof  much  discre- 
tionary power,"  &c. 

It  is  under  this  deed  that  the  present  defendant  claims  to  hold  the 
premises  in  controversy;  and  the  single  question  is,  whether  it  be  a 
good  and  valid  deed,  giving  him  a  title;  or,  in  other  words,  whether 
the  executors  had  the  power  under  the  will,  to  make  the  deed  at 
the  time  they  made  it?  whether  their  act  be  viewed  abstractedly, 
and  with  reference  to  the  papers  only,  or  in  connection  with  any 
peculiar  circumstances  supposed  to  warrant  such  act. 

The  points  submitted  by  the  defendant's  counsel,  together  with 
the  answers  of  the  court  thereto,  cover  the  whole  case. 

The  defendant's  counsel  asked  the  court  to  charge  the  jury: 

1.  That  under  the  circumstances  of  this  case,  the  deed  from  Ben- 
jamin Darlington  and  others,  executors  of  Mrs  M'Cullough,  to 
Thomas  Hartley  and  John  Bark,  was  a  good  execution  of  the  power 
given  to  them,  arid  conveyed  a  good  title  to  said  Hartley  and  Park, 
and  therefore  the  plaintiffs  cannot  recover. 

Dallas,  president. — "There  is  nothing  in  the  circumstances  of  the 
case  which  can,  in  my  opinion,  have  the  effect  of  rendering  valid 
and  operative  the  deed  under  which  the  defendant  claims  to  hold 
the  property  in  dispute:  nor  can  that  deed,  in  any  view  I  can  take 
of  the  case,  be  regarded  as  a  good  execution  of  the  power  given  to 
the  executors. 

"  A  naked  power  to  sell  only  is  given.  There  is  no  devise  of  the 
premises  to  the  executors,  and  the  provisions  of  the  act  of  March 
31,  1792  (the  same  as  those  of  February  24,  1834)  do  not  help  the 
executors,  for  the  saving  clause  gives  '  to  every  testator  his  right  to 
direct  otherwise.' 
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"  With  regard  to  the  property  in  dispute,  I  can  find  no  such  'dis- 
cretionary power'  as  to  <  the  time  and  purposes  of  the  sale/  as 
the  executors  seem  to  have  thought  they  possessed.  As  executors, 
they  could  assume  no  control  or  authority  over  the  property  de- 
vised to  Mrs  Simpson,  until  the  period  should  arrive  when  their 
naked  authority  to  sell  was  to  be  executed. 

"  It  was  no  part  of  their  duty,  nor  had  they,  as  executors,  the 
slightest  authority  to  meddle  in  any  way  with  the  property  in  ques- 
tion, until  that  time.  It  is  not  pretended  that  the  payment  of  debts 
rendered  it  necessary  to  resort  to  this  property. 

"  Mr  Darlington  may  have  acted  as  private  agent  and  adviser  of 
Mrs  Simpson,  during  the  time  between  1821  and  1826,  and  doubt- 
less throughout  this  transaction  connected  with  her  interests,  acted  as 
he  deemed  most  prudent  under  the  circumstances.  But  Benjamin 
Darlington,  as  the  adviser  and  general  agent  of  Mrs  Simpson,  and 
Benjamin  Darlington,  as  the  executor  of  Jane  M'Cullough's  will, 
are  two  very  different  persons  in  legal  contemplation. 

"The  property  was  destroyed,  and  the  ground-rent  heavy  and  ex- 
cessive, and  property  every  where  depressed  in  value.  These  were 
certainly  cogent  reasons  for  giving  such  advice  as  Mr  Darlington 
gave  to  Mrs  Simpson,  so  far  as  the  interests  of  that  lady  in  the  pre- 
mises were  concerned.  But  as  executor,  he  was  bound  to  believe 
there  was  meaning,  if  not  wisdom,  in  the  solemn  devise  and  injunc- 
tion of  his  testatrix. 

"  Mrs  Simpson,  and  Mr  Darlington,  as  her  friend,  might  have 
agreed  upon  and  executed  any  temporary  arrangement  with  regard 
to  the  premises,  which,  in  their  opinion,  peculiar  circumstances  ren- 
dered advisable,  and  affecting  the  interests  of  Mrs  Simpson;  but 
neither  he  nor  she  could  go  beyond  this. 

"The  property  was  sold  by  the  executors  in  1826,about  nine  years 
sooner  than  contemplated  and  provided  by  the  testatrix:  the  daugh- 
ter, Catherine,  not  being  twenty-one  years  old,  until  December  14, 
1835. 

"  A  reference  to  the  terms  of  the  will  is  the  only  course  by  which 
to  determine  whether  a  naked  power  only  is  intended  to  be  given, 
or  whether  the  naked  power  is  coupled  with  a  trust  and  an  interest. 
"There  is  no  part  of  the  will  from  which  can  be  gathered  anymore 
than  a  mere  naked  power  to  sell.  That  power  could  only  be  exe- 
cuted at  the  time  specifically  indicated  by  the  testatrix. 

"  It  has  been  contended  that  the  word  "  then"  does  not  refer  to 
time.  However  ingenious  and  plausible  the  argument,  I  cannot 
think  that  any  one  desirous  to  ascertain  the  intention  of  the  testatrix, 
could  give  that  word  any  other  construction  than  as  indicating  and 
fixing  the  time  when.  The  same  word  is  employed  in  the  closing 
line  of  the  devise,  and  its  use  there  leaves  no  room  for  doubt  as  to 
its  true  force  and  effect.  When  sold,  the  proceeds  of  the  property 
1  shall  be  equally  divided  among  such  of  the  four  children  of  my  said 
daughter  Sarah,  and  her  former  husband  Joseph  M'Clintock,  as 

X. — Y* 
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shallbe  Men  living,  share  and  share  alike.'  To  what  period  of  time 
does  this  last « then'  refer,  if  it  be  not  to  the  time  when  Catherine 
shall  arrive  at  the  age  of  twenty-one  years? 

"We  find,  too,  in  another  part  of  the  will,  that  when  the  testatrix 
desires  that  the  question  of  time  should  be  left  to  the  judgment  and 
discretion  of  her  executors,  she  expressly  says  so:  I  refer  to  that 
part  of  the  will  at  the  close  of  the  devise  to  her  sons. 

"  Time  here,  then,  is  a  matter  of  substance,  specially  restricted  and 
defined:  not  left  to  the  discretion  of  the  executors,  nor  to  the  influ- 
ence of  circumstances,  no  matter  how  untoward  and  unfortunate. 
The  testator  so  declares:  the  whole  will  shows  such  to  have  been 
his  intention. 

"  Something  has  been  said  as  to  the  probability  of  the  testatrix 
contemplating  a  rise  in  the  value  of  property,  such  as  took  place 
between  1826  and  1835.  Her  motive  for  fixing  the  time  of  sale  at 
a  distant  day  must  be  matter  of  conjecture:  but  surely  it  is  not  saying 
too  much,  to  suppose  that,  in  1820,  when  she  made  her  will,  and 
when  all  kinds  of  property  were  depressed,  and  continued  for  three 
or  four  years  to  become  still  more  so,  Mrs  M'Cullough  believed 
that  any  change  of  times  would  be  for  the  better,  and  that  Pittsburgh 
might  reach  that  importance  which  it  continued  steadily  to  acquire 
from  1826  down  to  the  present  period.  If  such  was  her  belief,  she 
certainly  showed  wisdom  in  postponing  the  sale  of  the  premises 
until  times  should  be  more  propitious,  and  when  the  proceeds  to  be 
distributed,  after  paying  ground-rent  and  taxes,  would  amount  to 
something  worth  receiving  by  her  grandchildren." 

"The counsel  for  defendant  also  requested  the  court  to  charge  the 
jury: 

"  2.  That  the  plaintiffs  have  not  shown  any  title  in  themselves  to 
the  property  in  controversy. 

"The  persons  beneficially  interested,  after  December  14,  1835, 
were  the  four  children  of  Mrs  Sarah  Simpson,  who  are  the  present 
plaintiffs.  This  may  therefore  be  regarded  as  an  equitable  eject- 
ment. 

"  « One  universal  rule/  says  Judge  Duncan,  in  Jones  v.  Maflet,  5 
Serg.  &c  Raivle  528,  '  which  pervades  this  equitable  action  is,  that 
a  party  having  a  beneficial  interest  in  lands,  or  arising  out  of  lands, 
may  have  recourse  for  remedy  to  this  action,  when  he  has  no  other 
remedy  by  action  at  common  law,  and  when  chancery  would  grant 
relief;  and  this  is  now  considered  as  common  law.' 

"  The  established  principle,  that  where  real  estate  is  ordered  to  be 
sold,  and  the  proceeds  bequeathed,  the  persons  beneficially  interest- 
ed may  elect  to  take  the  fund,  or  real  estate,  has  not  been  denied. 
It  is  contended,  however,  that  the  devise  here  is  of  the  legal  title 
to  trustees,  who  are  the  executors.  This  is  not  so.  A  devise  of  land 
to  executors  to  sell,  passes  the  interest  in  it:  but  a  devise  that 
executors  shall  sell  the  land,  or  that  the  land  shall  be  sold  by  the 
executors,  gives  them  but  the  power  to  sell.  The  plaintiffs  there- 
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fore  have  shown  such  a  title  in  themselves  to  the  property  in  ques- 
tion, as  will  entitle  them  to  a  recovery. 

"Lastly,the  defendant's  counsel  has  submitted  thefollowing  point: 
'  The  plaintiffs  claim  under  the  principles  of  equity;  and  before 
they  claim  possession  of  the  land,  they  must  do  equity,  by  tender- 
ing to  the  defendant  the  amount  of  ground-rent  and  taxes  paid  by 
him,  which  would  have  been  a  charge  upon  the  property/ 

"  Independent  of  the  conclusive  answer  that  there  has  been  no 
proof  whatever  of  the  payment  by  the  defendant  of  any  ground- 
rent  and  taxes,  there  is  nothing  upon  general  principles  which  would 
render  necessary,  as  a  pre-requisite  to  the  institution  of  this  suit,  a 
tender  such  as  is  indicated  by  this  point." 

Lotvrie,  for  plaintiff  in  error,  on  the  subject  of  the  power  of  exe- 
cutors to  sell,  cited  8  Watts  210;  Co.  Lit.  113,  a,  note  2;  3  JLtk. 
118;  1  Sugden  on  Powers  347;  2  Ibid.  488;  Godb.  46;  2  Leon.  220; 
1  Lev.  304;  9  Com.  Law  Rep.  351;  Dickens  56;  Cro.  Car.  382;  1 
Wils.  105;  1  Eq.  Cas.  JLb.  245;  2  Cowan  200;  6  Wend.  486;  12 
Ibid.  603;  2  Mundf.  134;  Pow.  on  Powers  160;  2  Burr.  1146.  On 
the  second  point,  5  Whart.  562;  11  Serg.  8f  Rawle  252;  Purd. 
Dig.  940. 

Hampton  and  Beaver,  for  defendant  in  error,  on  the  first  point, 
cited  3  Binn.  149;  2  Page's  Chan.  202;  7  Mass.  Rep.  488;  1 
Pick.  318;  10  Mass.  Rep.  105;  3  East  410;  8  Serg.  8f  Rawle  299; 
Sug.  on  Powers  207;  2  Penns.  Rep.  353;  8  Watts  210;  5  Whart. 
562;  3  Bawle  326. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  is  not  the  case  of  a  defective  execution  of  a 
power,  as  has  been  contended;  for  the  executors  had  no  power  to 
sell  until  a  certain  period,  which  had  not  arrived  at  the  time  of  the 
sale.  The  sale  is  therefore  void,  as  is  clearly  shown  by  Justice 
Dallas,  whose  opinion  we  adopt.  Here,  time  is  not  matter  of  form, 
but  substance;  and  the  powers  of  the  executors  depend  on  the  inten- 
tion of  the  testator,  which  was  to  postpone  the  sale  until  his  daugh- 
ter Catherine  attained  the  age  of  twenty-one  years,  or,  in  case  of 
her  death,  until  she  would  have  attained  that  age. 

Judgment  affirmed. 
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Gray  against  Foster  and  Mahon. 

Where  an  imperfect  memorandum  of  an  agreement  is  prepared  and  submitted 
by  one  party  for  the  signature  of  the  other,  who  adds  a  material  modification  to 
it  before  he  signs  it;  and  the  paper,  thus  altered,  is  taken  and  acted  on  by  the 
former,  such  acts  are  prima  facie  evidence  that  he  agreed  to  the  modification; 
and  he  will  be  bound  by  it,  unless  there  has  been  imposition  by  the  party  so 
making  it,  or  ignorance  by  the  other,  of  material  facts  connected  with  it,  which 
he  was  not  bound  to  know,  and  which  were  less  accessible  to  him  than  to  the 
party  who  altered  the  memorandum. 

ERROR  to  the  district  court  of  Allegheny  county. 

A.  W.  Foster  and  John  D.  Mahon  against  James  Gray.  Action 
on  the  case. 

The  opinion  of  the  court  contains  a  full  statement  of  all  the  facts 
of  the  case. 

Findlay,  for  plaintiff  in  error. 
Williamson,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — To  understand  the  matters  in  dispute  in  this  case, 
some  facts  must  be  premised.  I  shall  give  these,  from  the  charge 
of  the  court,  before  whom  the  case  was  tried. 

In  August  1832,  a  judgment  was  obtained  against  James  Gray 
by  Longstreth  and  Cook  for  a  sum  of  money  payable  in  instal- 
ments. Mr  Fetterman,  the  attorney  of  the  judgment  creditors, 
issued  an  execution,  upon  which  personal  property  of  the  defend- 
ant, consisting  of  a  quantity  of  hardware,  was  sold  by  the  sheriff. 

The  execution  was  set  aside  by  the  supreme  court,  as  irregular, 
in  September  1832. 

Gray  instituted  an  action  of  trespass  against  Mr  Fetterman  and 
his  client  Marsh,  (who  had  come  into  the  right  of  Longstreth  and 
Cook,)  for  taking  his  goods  under  this  irregular  process,  and  em- 
ployed the  plaintiffs,  Messrs  Foster  and  Mahon,  as  his  attorneys,  to 
prosecute  that  suit.  As  a  compensation  for  their  professional  ser- 
vices, Gray  gave  them  the  following  stipulation. 

James  Gray  v.  W.  W.  Fetterman  et  al.  In  the  district  court  of 
Allegheny  county.  "  I  agree  that  A.  W.  Foster  and  J.  D.  Mahon 
one-half  of  what  may  be  recovered  beyond  the  price  at  which  the 
property  sold  at  sheriff's  sale,  which  is  the  trespass  for  which  the 
above  suit  was  brought.  2d  February  1836.  [Thus  far  the  agree- 
ment was  in  the  handwriting  of  Mr  Foster,  but  there  was  added 
in  the  handwriting  of  Mr  Gray,]  amount  sold  for  being  3080  dol- 
lars, from  the  2d  of  August  to  the  18th.  JAMES  GRAY." 
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The  verdict  rendered  in  the  suit  of  Gray  v.  Fetterman  et «/.,  was 
3383  dollars  72  cents;  for  which  Gray  entered  satisfaction  May 
26,  1836. 

The  defendant  contends,  that  he  is  not  liable  on  this  contract  for 
more  than  one-half  of  the  difference  between  3080,  and  3383  dol- 
lars 72  cents,  or  151  dollars  86  cents. 

The  plaintiffs  insist  that  the  true  amount  of  the  price  at  which  the 
property  sold  at  sheriff's  sale,  was  only  2690  dollars,  and  that  they 
are  entitled  to  one-half  of  the  difference  between  2690  dollars  and 
the  amount  recovered,  3383  dollars  72  cents,  to  wit,  346  dollars  86 
cents.  So  far  is  from  the  charge  of  the  judge. 

The  counsel  of  the  defendant  requested  the  court  to  instruct  the 
jury,  that  the  construction  of  this  agreement  given  in  evidence  by 
the  plaintiffs,  entitled  them  to  one-half  the  difference  between  the 
price  of  the  goods,  as  fixed  by  said  agreement  at  3080  dollars,  and 
the  amount  recovered  in  the  action  against  Fetterman  and  others. 
And  second,  if  the  court  should  think  the  price  at  which  the  goods 
sold  at  sheriff's  sale  was  not  fixed  by  the  agreement,  as  implied  in 
the  first  point  stated  above,  he  requested  the  court  to  charge  the 
jury,  that  if  they  believe  there  were  two  different  accounts  of  the 
price  at  which  the  goods  sold,  it  will  be  a  question  of  fact  for  the 
jury  to  determine,  which  of  these  accounts  the  parties  contemplated 
in  their  agreement. 

The  court  stated  in  substance,  that  the  construction  of  the  written 
agreement  was  for  the  court,  and,  after  that,  there  would  be  only 
one  matter  of  fact  to  be  decided  by  the  jury. 

It  was  then  stated,  that  the  part  added  to  the  agreement  by  James 
Gray,  before  he  signed  it,  was  only  a  suggestion  of  his,  and  formed 
no  part  of  the  agreement,  which  was  complete  without  it,  and  was 
that  the  plaintiffs  shall  have  (which  words  are  omitted  in  the  writ- 
ing) one-half  of  what  shall  be  recovered  beyond  the  price  at  which 
the  property  sold  at  sheriff's  sale. 

"  It  is  very  certain,"  says  the  judge,  "there  could  be  but  one  true 
and  correct  account  of  the  amount  which  the  property  sold  for  at 
sheriff's  sale;  and  again,  it  matters  not  that  there  may  have  been 
other  accounts  kept  of  the  sales;  that  which  exhibited  the  true  price 
at  which  the  property  sold  at  sheriffs  sale,  must  be  regarded  as  the 
one  upon  which  the  allowance  of  compensation  was  based." 

To  understand  this,  and  to  understand  the  case,  we  must  state, 
that  at  the  time  of  the  sale  a  clerk  of  the  defendant  took  down  each 
article  as  sold,  and  the  price  at  which  it  sold.  This  book  was  in, 
the  possession  of  Mr  Foster  immediately  after  the  sale,  and  he  ex- 
amined it,  and  wrote  the  deposition  of  the  clerk,  on  the  8th  of 
September  1832;  the  amount  by  this  account  was  3083  dollars. 
The  sheriff  had  returned  his  writ,  making,  as  he  swore,  and  as  his 
deputy  swore,  about  2693  dollars. 

As  the  cause  is  to  go  back,  I  shall  give  no  opinion  as  to  the  weight 
of  evidence  to  support  the  one  or  the  other  account.  The  writ  re- 


282  SUPREME 'COURT  [Pittsburgh 

[Gray  v.  Foster  and  Mahon.] 

turned  by  the  sheriff  could  not  be  found;  the  book  or  list  of  articles 
and  prices  kept  by  the  sheriff's  clerks  could  not  be  found;  the 
amount  stated  by  the  sheriff  and  deputy  was  from  recollection;  one 
of  them  swore  that  articles  were  bid  in  for  James  Gray,  by  a  per- 
son called  Moreland,  and  that  these  were  not  put  into  the  account; 
afterwards  he  admitted  that  Moreland  paid  for  some  articles  he 
bought,  and  the  sheriff's  private  docket  and  his  list  of  sales  were 
not  the  same. 

The  verdict  of  the  jury  in  Gray  v.  Fetterman,  seems  to  have 
been  relied  on  as  deciding  the  amount,  and  one  person  alleged  it 
was  for  the  amount  of  sales  and  interest.  Now,  independent  of  its 
not  being  any  evidence  in  this  case,  I  believe  it  will  be  found  to  be 
for  a  sum  materially  different  from  2690  dollars,  and  interest  from 
the  sale  until  the  trial. 

The  whole  of  an  agreement  must  be  taken  into  view  in  constru- 
ing it,  and  if  the  latter  part  modifies  what  was  before  written,  or 
explains  it,  or  renders  explicit  what  might  not  have  been  so  until  it 
was  added,  such  latter  part  cannot  be  rejected  by  a  court  and  jury, 
and  this  is  as  much  so  if  this  latter  part  is  written  by  one  of  the 
parties,  as  if  it  had  been  inserted  by  the  scrivener  who  wrote  the 
first  part.  If  it  is  inserted  before  the  party  wishing  it  will  sign,  if 
the  other  knew  of  it,  and  understood  it,  and  agreed  to  it,  accepted 
the  paper  so  completed  and  executed,  we  know  of  no  authority  or 
principle  on  which  it  can  be  rejected.  It  is  as  essential  a  part  of 
the  agreement  as  any  other.  On  the  face  of  the  paper  then  the 
amount  is  agreed  on  from  which  the  calculation  is  to  be  made. 

This,  like  all  other  agreements,  may  be  affected  by  proof  of  fraud, 
or  mistake,  and  the  inquiry  will  be,  did  both  parties,  Mr  Foster  and 
Mr  Gray,  know  there  was  a  difference  in  the  amount  of  sales,  as 
kept  by  different  persons,  and  this  3080  dollars  being  the  amount 
of  one  account  here  inserted,  to  prevent  future  difficulty  and  render 
certain  the  basis  of  calculation?  if  so,  it  binds  both  parties;  or  was  it 
unknown  to  one  party  that  the  accounts  of  amount  of  sales  differed, 
and  was  there  concealment  of  this  fact,  and  a  suggestion  by  Gray, 
and  understanding  by  Foster,  that  only  one  account  had  been  kept, 
and  that  the  undisputed  amount  was  3080  dollars?  if  so,  it  may  be 
rejected  as  to  the  amount. 

In  the  district  court,  the  construction  put  on  the  agreement  was 
supposed  to  render  an  answer  to  the  other  points  unnecessary,  and 
the  answers  are  all  made  to  result  on  the  answer  to  the  first  or  first 
two. 

To  us  it  seems  that  the  cause  must  depend  on  the  law  as  here 
stated.  To  suppose  that  certain  things  will  be  proved,  and  to  state 
in  anticipation  what  will  be  the  law,  is  not  our  duty.  It  may  be 
perplexing,  the  proof  may  be  and  probably  will  be  not  exactly  as 
we  may  have  supposed,  and  then  our  opinion  on  a  supposed  case 
will  be  at  best  useless. 

If  the  position  assumed  by  the  court  were  true,  that  any  addition 
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made  at  the  suggestion  of  either  party,  especially  if  written  by  that 
party,  was  to  be  rejected,  it  would  unsettle  principles  and  produce 
constant  injustice;  it  would  bind  parties  to  part  of  an  agreement, 
and  render  worse  than  useless  clauses,  without  which  the  agree- 
ment never  would  have  been  executed.  This  is  a  very  short  and 
imperfect  memorandum.  The  promise  to  give  half  to  the  plaintiffs 
below  is  omitted.  The  words  which  might  have  introduced  the 
last  clause  are  omitted.  It  is  not  alleged  that  this  clause  was  un- 
known to  the  plaintiffs  below;  they  took  the  paper  and  acted  on  it, 
and  this  is  prima  facie  evidence  that  they  agreed  to  it,  and  very 
nearly  conclusive  evidence  that  Gray  would  not  sign  the  paper 
without  this  clause.  If  the  other  party  did  not  agree  to  it,  then 
was  the  time  to  object.  The  parties  are  bound  unless,  as  is  said 
above,  there  was  imposition  on  the  one  side  and  ignorance  of  there 
being  different  accounts  of  amount  of  sales  on  the  other  side,  and 
this  too  ignorance  of  a  fact,  which  they  were  not  bound  to  know, 
and  the  means  of  ascertaining  which  were  not  as  accessible  to  them 
as  to  Gray. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Pennington  against  Bowman. 

Parties  submitted,  under  their  hands  and  seals,  all  disputes  to  the  final 
award  of  referees,  as  if  under  the  act  of  21st  March  1806,  to  be  as  final  as  a  ver- 
dict of  a  jury  conformably  thereto:  and  the  referees  awarded,  under  their  hands 
and  seals,  that  one  party  should  pay  the  other  a  sum  of  money  with  costs  of 
suit:  that  the  party  thus  ordered  to  pay,  should  have  two  crops  yet  off  the  field 
he  cleared  on  the  hill,  and  he  should  give  up  the  peaceable  possession  of  the 
farm,  which  he  then  had,  to  the  other  party,  on  a  certain  day.  The  award  was 
given  to  one  of  the  parties,  who  filed  it  in  the  prothonotary's  office,  with  an  affi- 
davit of  one  of  the  subscribing  witnesses  to  the  submission,  and  the  award  was 
entered  on  record  by  the  prothonotary,  as  in  an  amicable  action:  Held,  that  the 
proceedings  were  not  within  the  provisions  of  the  act  of  March  21,  1806. 

It  seems  that  the  act  of  March  21,  1806,  regulating  arbitrations,  is  not  repealed 
by  the  act  of  June  16,  1836,  on  that  subject. 

ERROR  to  the  common  pleas  of  Venango  county. 

Various  matters  of  dispute  and  controversy  having  arisen  between 
Andrew  Bowman  and  Simon  Penningtou,  the  parties  in  this  case, 
they,  by  their  agreement  in  writing,  executed  under  their  hands  and 
seals,  dated  the  8th  day  of  March  1839,  submitted,  "all  disputes 
and  controversies  that  then  existed  between  them,  to  the  final  award 
of  Henry  Homan,  W.  W.  Shaw,  and  Edward  Sweaney;"  agreeing 
expressly  thereby,  that  their  reference  to  the  arbitrators,  and  all  the 
proceedings  had  in  pursuance  thereof,  should  be  considered  as  had 


234  SUPREME  COURT  [Pittsburgh 

[Pennington  v.  Bowman.] 

under  the  act  of  assembly  passed  March  21,  1806,  entitled,  "An 
act  to  regulate  arbitrations  and  proceedings  in  courts  of  justice:" 
that  the  arbitrators,  in  pursuance  of  the  submission,  "  were  to  ad- 
just, liquidate,  and  settle  all  controversies,  quarrels,  contracts,  ac- 
counts, leases,  either  written  or  parol,  notes,  judgments,  bonds  and 
rents,  and  that  their  award  should  be  final  and  conclusive  between 
them,  as  much  so  as  a  verdict  of  a  jury  in  conformity  with  the  pro- 
visions of  the  act  of  assembly  referred  to;"  and  for  the  performance 
of  their  agreement,  they  bound  themselves  to  each  other,  in  the 
penalty  of  1000  dollars.  The  arbitrators,  in  pursuance  of  the  sub- 
mission, after  hearing  the  parties,  on  the  21st  day  of  March,  1839, 
made  an  award  in  writing,  under  their  hands  and  seals,  "  that 
Simon  Pennington  should  pay  to  Andrew  Bowman,  193  dollars  and 
24  cents,  with  costs  of  suit;  that  said  Simon  Pennington  should 
have  two  crops  yet  off  the  field  he  cleared  on  the  hill;  and  that  the 
said  Simon  should  give  up  peaceable  possession  of  the  farm,  which 
he  then  had,  to  the  said  Andrew  on  the  1st  day  of  April  then  next 
ensuing."  This  award  was  delivered  by  the  arbitrators  to  Bow- 
man with  the  agreement  of  submission,  who,  after  procuring  an 
affidavit  of  one  of  the  subscribing  witnesses  to  the  agreement,  that 
the  latter  was  duly  executed  by  the  parties,  on  the  23d  of  March, 
1839,  delivered  both  to  the  prothonotary,  who  thereupon  filed  the 
same  in  his  office,  and  entered  the  award  on  record,  in  an  amicable 
action,  making  Bowman  the  plaintiff  and  Pennington  the  defend- 
ant. On  the  27th  of  April  1839,  Pennington,  by  his  counsel,  filed 
the  following  exceptions,  to  wit: — 

1.  The  arbitrators  exceeded  the  power  given  them  by  the  agree- 
ment. 

2.  The  award  is  not  mutual  and  certain;  nor  conclusive  between 
the  parties;  and  awards  to  the  defendant  what  can  not  be  carried 
into  effect  by  legal  process  without  resort  to  future  litigation. 

The  court  below,  after  argument,  dismissed  the  exceptions,  upon 
which  Pennington  sued  out  his  writ  of  error,  removing  the  cause 
into  the  supreme  court. 

Galbreath,  for  plaintiff  in  error,  referred  to  the  act  of  assem- 
bly of  June  16,  1836,  as  also  the  act  of  March  21,  1806,  and  cited 
3  Penn.  Rep.  270. 

Howe  and  Pearson,  for  defendant  in  error,  cited  1  Dall.  364;  8 
Watts  424. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — We  can  not  say  that  the  first  exception  has  been 
sustained;  for  it  is  perhaps  more  than  probable,  from  the  terms  of 
the  submission,  that  every  thing,  upon  which  the  arbitrators  have 
awarded,  was  intended  by  the  parties  to  be  submitted  to  them.  The 
great  difficulty  arises  under  the  second  exception.  It  was  said  in 
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the  argument,  by  the  counsel  for  the  plaintiff  in  error,  that  the  act 
of  assembly,  under  which  the  agreement  of  submission  is  declared 
by  the  parties  on  its  face  to  be  made,  was  repealed  by  the  act  of  the 
16th  of  June  1836;  and  consequently,  not  being  in  force  at  the  time 
the  award  was  made  in  pursuance  of  the  submission,  could  not 
have  been  entered  on  the  record  of  the  court  below  in  the  manner 
it  has,  so  as  to  give  it  the  efficacy  of  a  judgment  entered  there  upon 
the  verdict  of  a  jury,  as  declared  by  the  act.  It  may  possibly  be, 
that  the  act  of  1836  was  intended  to  supply  the  act  of  1806,  as  also 
all  prior  acts  in  relation  to  referring  of  causes,  or  matters  in  dispute 
between  parties,  to  the  award  of  arbitrators,  but  it  is  far  from  being 
clear,  that  the  last  mentioned  of  these  two  acts  was  repealed  by 
the  first.  It  is,  however,  unnecessary  to  decide  this  question  here, 
as  we  are  of  opinion,  that  under  the  provisions  of  the  act  of  1806, 
admitting  it  to  have  been  in  full  force  at  the  time  of  the  submis- 
sion, the  award  made  by  the  arbitrators,  cannot  be  considered  as 
made  in  conformity  to  the  act,  because  it  can  not  "  have  the  same 
effect  and  be  recovered  in  the  same  manner  as  a  judgment  entered 
by  the  court  on  the  verdict  of  a  jury,"  according  to  the  express 
provision  of  the  act  in  this  particular.  The  objection  to  the  award 
on  this  ground  is,  that  it  contains  a  provision  in  favour  of  Penning- 
ton, that  he  shall  have  two  crops  off  the  field  on  the  hill;  and 
although  the  payment  of  the  money,  awarded  to  be  paid  by  him  to 
Bowman,  may  be  enforced  by  an  execution  against  him,  as  in  the 
case  of  a  judgment  entered  by  the  court  on  the  verdict  of  a  jury, 
yet  he  cannot  by  the  same  means  have  his  two  crops  secured  to 
him,  after  he  shall  have  given  up  the  possession  of  the  farm  accord- 
ing to  the  award,  of  which  it  appears  that  the  "  field  on  the  hill," 
forms  a  part.  In  short,  by  the  award,  mutual  acts  or  rights  were 
either  to  be  performed,  or  conceded  by  the  parties  respectively  for 
the  benefit  of  each  other,  which  a  jury  could  not  require  by  their 
verdict;  or  if  they  did,  it  would  have  to  be  set  aside  for  want  of 
means  or  power  on  the  part  of  the  court  to  have  it  carried  into 
effect.  An  execution  can  only  be  issued  in  favour  of  one  of  the 
parties  upon  a  judgment  rendered  by  the  court  on  the  verdict  of  a 
jury;  and  this  is  the  only  mode  which  the  court  has  of  enforcing 
such  judgment.  The  verdict  of  a  jury,  though  approved  by  the 
court,  cannot  be  carried  into  effect  by  means  of  an  attachment,  as 
an  award  of  arbitrators  made  under  a  rule  of  court  at  common  law 
may.  Such  a  thing  was  never  heard  of.  Coleman  v.  Lukins,  4 
Whart.  347.  The  counsel  for  the  defendant  in  error,  cited  and 
relied  on  the  case  of  Kunkle  v.  Kunkle,  1  Dall.  364,  but  it  is  not 
applicable  to  the  present  case.  There  the  award  was  made  in 
pursuance  of  a  rule  of  court  entered  by  the  consent  of  the  parties 
under  the  authority  of  the  common  law,  and  not  under  the  act  of 
1705,  as  was  suggested.  It  is  true  it  is  not  stated  in  the  report  of 
the  case,  that  the  rule  of  reference  was  so  entered,  nor  was  this 
necessary  in  order  to  make  it  so;  neither  is  it  stated  to  have  been 
x. — z 


236  SUPREME  COURT  [Pittsburgh 

[Pennington  v.  Bowman.]  . 

entered  under  the  act  of  1705.  But  it  is  reasonable  to  infer,  that 
president  Shippen  would  not  have  approved  the  award,  as  he 
did,  if  the  rule  had  heen  regarded  as  entered  under  the  act  of 
1705,  because,  in  a  previous  case,  Buckly  v.  Durant,  1  Dall.  130, 
where  the  rule  was  treated  as  if  entered  under  the  act,  he  inclined 
to  the  opinion  that  the  award  was  bad,  because  it  required  mutual 
acts  to  be  done  by  the  parties.  The  case  of  Ralston  v.  Stewart, 
cited  by  the  counsel  in  Buckly  v.  Durant,  and  by  president  Ship- 
pen  in  Kunkle  v.  Kunkle,  must,  in  the  absence  of  all  evidence  to 
the  contrary,  be  considered  as  having  been  an  award  under  a  rule 
of  court,  at  common  law.  I  indeed  think,  that  I  am  warranted  in 
saying,  that  there  is  no  reported  case  to  be  found,  in  which  it  was 
held,  that  a  judgment  could  be  entered  upon  a  report  of  arbitrators 
under  the  act  of  1705,  awarding  acts  to  be  performed  by  each  of 
the  parties  for  the  benefit  of  the  other.  The  act  of  1806,  it  is  true, 
does  not  expressly  require,  that  the  award  shall  be  approved  by  the 
court,  as  the  act  of  1705  does,  yet  according  to  the  express  declara- 
tion of  the  act  of  1806,  the  award  "shall  have  the  same  effect  and 
be  recovered  in  the  same  manner  as  a  judgment  entered  by  the 
court  on  the  verdict  of  a  jury."  Hence,  if  the  award  be  such  as 
can  not  be  made  to  have  the  same  effect,  and  cannot  be  recovered 
in  the  same  manner  as  a  judgment  of  the  court  entered  on  the 
verdict  of  a  jury,  the  fair,  if  not  inevitable  conclusion  seems  to  be, 
that  it  is  not  such  an  award  as  is  contemplated  and  provided  for  by 
the  act.  This  conclusion  is  strengthened  also  by  the  direction  in 
the  act,  that  the  arbitrators  shall  deliver  the  award  to  the  person  in 
whose  favour  it  shall  be  made.  Thus  indicating  strongly,  that  it  is 
only  when  the  award  is  altogether  in  favour  of  one  of  the  parties, 
that  it  is  to  be  delivered,  as  directed  by  the  act,  to  him  for  the  pur- 
pose of  being  entered  on  the  records  of  the  court  as  a  judgment. 
But  if  it  be  in  favour  of  both  parties,  that  is,  requiring  each  to  per- 
form some  specified  act,  or  to  grant  or  allow  some  specified  privi- 
lege or  right  of  enjoyment,  for  the  benefit  of  the  other,  it  can  not  be 
delivered  to  either  according  to  the  letter  of  the  act,  nor  yet,  as  I 
apprehend,  according  to  the  true  meaning  of  it:  and  most  clearly 
can  not  be  recovered  in  the  same  manner,  as  a  judgment  entered  by 
the  court  on  the  verdict  of  a  jury.  And  for  this  reason,  upon 
similar  ground,  in  the  case  of  Coleman  v.  Lukins,  4  Whart.  347, 
an  award  made  by  referees,  appointed  under  the  sixth  section  of 
the  act  of  the  16th  of  June  1S36,  requiring  that  the  note  on  which 
the  suit  was  brought,  should  be  cancelled,  that  the  defendant  should 
pay  a  certain  sum  of  money  for  a  certain  portion  of  the  iron  used 
by  her,  for  the  price  of  which  the  note  was  given;  but  should  return 
the  residue,  it  not  being  of  the  quality  contracted  for,  was  set  aside 
by  this  court,  because  it  could  not  be  carried  into  effect  or  enforced 
by  execution  in  conformity  to  the  act,  which  declared  that,  "  the 
party  in  whose  favour  such  report  should  be  made,  whether  for 
plaintiff  or  defendant,  should  have  judgment  thereon,  and  the  like 
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process  for  the  recovery  thereof,  as  on  a  verdict  in  an  action  com- 
menced by  such  party."  This  last  cited  case  may  with  propriety 
be  said  to  rule  the  present,  because  the  acts  of  1806  and  1836  in 
this  particular,  though  a  slight  verbal  difference  in  the  phraseology 
appears,  are,  notwithstanding,  substantially  the  same.  It  may  be  that 
the  award  in  this  case  is  good  at  common  law,  and  such  as  may  be 
enforced  by  either  party  against  the  other,  by  an  action  on  the 
agreement  of  submission  for  the  penalty;  but  of  this  we  give  no 
opinion;  we  only  decide,  that  it  is  not  such  as  Bowman  had  a  right 
to  have  entered  on  the  records  of  the  court,  because  it  could  not  be 
recovered  and  carried  into  effect,  in  the  same  manner  as  a  judg- 
ment of  the  said  court  on  the  verdict  of  a  jury.  The  order  of  the 
court  below  dismissing  the  exceptions  taken  and' filed  to  the  award, 
is  reversed,  and  the  entry  and  record  made  of  the  award,  ordered 
to  be  stricken  out  and  vacated. 
Judgment  reversed. 


Meigan  against  M'Donough. 

An  executor  de  son  tort,  being  liable  to  the  legal  representative  for  all  beyond 
rightful  payments  by  retainer  or  disbursement,  is  not  entitled  to  recover  from 
one  who  afterwards  administers  the  amount  of  a  note  which  he  and  another  had 
previously  given  as  part  of  the  assets  of  the  estate.  His  right  to  it,  as  ad- 
ministrator, may  be  set  up  in  bar  of  such  action,  although  sued  with  another  to 
whom  that  defence  does  not  apply. 

WRIT  of  error  to  the  common  pleas  of  Jlllegheny  county. 

This  was  an  action  of  debt  by  Rebecca  M'Donough  against 
Arthur  Meigan  and  Ambrose  Shaeffer,  which  originated  before  a 
justice  and  came  into  court  by  appeal.  It  was  founded  upon  a 
note  for  70  dollars  given  by  the  defendants  to  the  plaintiff.  The 
facts  of  the  case  were  as  follows: 

'  Hugh  M'Donough,  the  husband  of  the  plaintiff,  died  in  1833, 
leaving  personal  property,  which  remained  in  the  possession  of  the 
plaintiff  until  1836,  when  she  made  a  vendue  of  it,  and  sold  part 
of  the  same  to  Arthur  Meigan  to  the  amount  of  70  dollars,  for 
which  he  gave  the  note  in  question,  with  Ambrose  Shaeffer  as  his 
surety.  On  the  llth  September  1837,  letters  of  administration 
upon  the  estate  of  Hugh  M'Donough  were  issued  in  due  legal  form 
to  Thomas  M'Donough  and  Arthur  Meigan,  one  of  the  defendants. 
The  defence  therefore  was,  that  the  money  sued  for  was  part  of 
the  assets  of  the  estate  of  Hugh  M'Donough,  deceased,  and  could 
not  be  recovered  out  of  the  hands  of  his  rightful  administrator.  To 
this  the  plaintiff  replied,  that  as  the  widow  of  the  intestate,  she 
would  be  entitled  to  administration  upon  her  husband's  estate,  and 
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that  the  defendants  took  ont  letters  for  the  fraudulent  purpose  of 
avoiding  the  payment  of  this  debt. 

The  court  below  was  of  opinion  that  the  defence  was  not  avail- 
able, and  directed  the  jury  to  find  for  the  plaintiff,  and  the  verdict 
and  judgment  were  so  rendered. 

Hurke,  for  plaintiff  in  error,  cited  20  Johns.  203;  2  Dall.  91;  3 
Yeates  531;  1  Johns.  274;  3  Penns.  Rep.  129;  2  Kent.  623 — 632. 

M'Clure  and  MCandless,  for  defendant  in  error,  cited  3  Sac. 
Jib.  35;  2  Sound.  PI.  and  Ev.  13;  9  Peter -sdorff  Jib.  458. 

PER  CURIAM.— -When  the  plaintiff  sold  the  property,  she  was  an 
executrix  of  her  own  wrong;  and  the  principal  defendant  has  since 
become  the  decedent's  administrator.  Which  of  them  is  now  enti- 
tled to  the  proceeds  of  the  property  for  payment  or  distribution? 
An  executor  de  son  tort  is  liable  to  the  rightful  representative  for 
all  beyond  rightful  payments  by  retainer  or  disbursement.  No 
claim  for  any  such  payment  has  been  urged  here;  and  the  conse- 
quence that  the  administrator  would  be  at  liberty,  the  moment  after 
the  money  secured  by  the  obligation  were  recovered,  to  sue  the 
plaintiff  in  a  representative  character  to  recover  it  back,  is  decisive 
of  the  question.  Then,  to  avoid  a  circuity  so  preposterous,  the  ad- 
ministrator must  be  allowed  to  set  off,  in  this  action,  what  would 
be  coming  to  him  in  his  representative  character;  or,  to  escape  any 
incongruity  on  that  head,  to  set  up  the  plaintiff's  liability  as  an 
equitable  defence;  for  she  would  certainly  be  enjoined  by  a  chan- 
cellor, relief  not  being  attainable  by  a  set-off  at  law.  Again — had 
he  paid  the  money  before  he  became  administrator,  he  would  have 
been  entitled,  as  administrator,  to  recover  it  back  in  assumpsit  for 
so  much  had  and  received  on  a  consideration  which  happened  to 
fail.  A  voluntary  payment  of  it,  after  administration  granted  to 
him,  would  be  taken  for  a  gift  of  so  much;  which  clearly  shows 
that  the  money  sought  to  be  recovered,  belongs  to  the  administra- 
tor, and  not  to  the  plaintiff,  and  that  his  right  to  it  may  be  set  up 
in  bar  of  her  action. 

Judgment  reversed. 
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Watson  against  Gregg. 

If  after  a  conveyance  in  fee,  the  grantor  enters  into  the  land,  and  acts  in  all 
respects  as  the  owner  of  the  inheritance,  making  leases,  receiving  rents,  paying 
taxes  and  improving  the  property,  and  dying  seised,  his  entry  must  be  taken  to 
be  adverse. 

If  after  the  death  of  such  grantor,  leaving  children,  his  son  enters  as  one 
of  the  heirs,  his  entry  and  possession  are  the  entry  and  possession  of  the  other 
heirs,  and  enure  to  their  benefit,  whether  it  be  to  prevent  the  statute  of  limita- 
tions running  against  them  in  his  favour,  or  to  gain  a  title  thereby. 

An  ouster  of  the  other  heirs  by  him  who  enters  on  real  estate,  can  only 
be  by  some  clear,  positive  and  unequivocal  act,  amounting  to  an  open  denial  of 
their  right,  and  putting  them  out  of  the  seisin. 

The  mere  declaration  by  one  thus  entering,  "  that  the  land  did  not  belong  to  his 
father's  estate,  that  his  father  had  sold  it  at  an  early  date,  and  he  did  not  know 
when  the  owner  or  his  representatives  might  come  for  the  property,  and  when- 
ever they  came  it  was  theirs— or  that  he  did  not  know  whether  it  was  his,  that 
his  father  had  mortgaged  it,  and  on  these  accounts  he  refused  to  allow  a  tenant 
to  improve  it,"  without  any  evidence  of  attornment  to  such  third  person,  or  inter- 
course with  or  knowledge  of  him,  does  not,  although  the  deed  to  such  third 
person  be  produced,  constitute  an  ouster  of  the  other  heirs. 

Where  the  defendant  sets  up  an  outstanding  title  in  certain  persons  as  heirs  of 
the  grantee,  a  deed  from  these  persons  calling  themselves  heirs,  is  not  evidence, 
unless  there  be  proof  that  they  are  such. 

• 

A  VERDICT  and  judgment  were  rendered  in  favour  of  the  plain- 
tiff below,  Sidney  Gregg,  a  lunatic,  who  sued  by  her  committee, 
against  the  defendants  below,  Aaron  Watson  and  Charles  S.  Brad- 
ford, Esq.,  (admitted  as  co-defendants,)  for  one-third  of  the  pre- 
mises claimed  in  ejectment  brought  to  recover  370  acres  of  land, 
in  St.  Clair  township,  Allegheny  county.  The  plaintiff  claimed  as 
daughter,  and  one  of  the  heirs  of  John  Ormsby,  deceased,  who 
obtained  a  patent  for  the  land  in  April  1788.  In  June  1788,  he 
executed  a  deed  for  it  to  Wm  Lamb  and  John  W.  Checkly,  which 
was  recorded  in  Allegheny  county  on  the  llth  December  1788. 
The  defendant  Watson  went  into  possession  under  Oliver  Ormsby, 
one  of  the  children  of  John  Ormsby,  deceased,  and  set  up  title 
under  him.  The  defendant  Bradford  gave  in  evidence  a  deed  from 
the  heirs  of  Checkly  to  him,  dated  August  31,  1839,  and  letter  in 
June  1839,  from  the  heirs  of  Oliver  Ormsby,  agreeing  he  should 
purchase  from  Lamb  and  Checkly  for  his  own  use,  and  releasing 
him  from  any  restriction  which  the  law  might  impose  on  him  from 
purchasing  for  his  own  benefit,  and  agreeing  not  to  hold  the  land 
adversely  to  him.  He  also  offered  in  evidence  powers  of  attorney 
from  John  S.  Maginnis  and  wife,  and  others,  stated  to  be  heirs  at 
law  from  Lamb,  and  a  deed  from  the  attorney  to  Charles  S.  Brad- 
ford, dated  August  31, 1839,  which  were  objected  to,  because  there 
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was  no  proof  that  the  persons  assuming  to  be  heirs  of  Lamb  were 
such.     The  court  rejected  these  papers  and  sealed  an  exception. 

It  further  appeared  in  evidence,  that  John  Ormsby  went  into 
possession  in  1790  or  1791,  claiming  it  as  his  own:  that  in  1790, he 
returned  it  to  the  assessor  as  his:  that  in  1791,  he  had  tenants  in 
possession  of  the  property,  and  till  the  time  of  his  death  in  Decem- 
ber 1805,  when  he  died,  leaving  children,  Oliver  Ormsby  and  the 
plaintiff,  and  a  granddaughter,  Mrs.  Swazey.  During  his  lifetime 
John  Ormsby  leased  it  to  different  tenants,  received  the  rents,  and 
acted  in  every  respect  as  the  owner,  and  it  was  assessed  as  his. 
After  his  death,  the  lessee  continued  to  hold,  until  the  year  1814, 
under  Oliver  Ormsby,  who  received  the  rents,  and  acted  as  owner, 
and  afterwards  rented  it  to  others.  Oliver  was  administrator  of  his 
father,  and  it  was  proved  that  he  charged  the  taxes  on  this  tract  to 
the  heirs  of  his  father,  and  also  charged  them  with  moneys  paid  to 
the  tenant  for  farm  expenses,  &c.,  in  1806,  1801  and  1811;  that  he 
had  it  assessed  as  his  father's  up  to  1820, and  afterwards  in  his  own 
name.  The  defendant  proved  that  Oliver  was  heard  to  say  a 
number  of  times  (some  as  early  as  1812)  that  the  place  did  not  be- 
long to  his  father's  estate.  In  November  1829,  he  told  a  witness 
it  was  not  worth  his  while  to  plant  apple  trees  on  it,  for  it  did  not 
belong  to  him,  nor  to  his  father's  estate:  his  father  sold  it  at  an 
early  date,  and  he  did  not  know  what  day  the  owners,  or  some  of 
their  representatives  might  come  for  the  property,  and  whenever 
they  came  it  was  theirs.  He  did  not  build  on  or  take  care  of  it  as 
he  did  of  his  other  land.  To  another  witness  he  said  in  1820  or 
*1821,  that  his  father  had  sold  the  place  some  long  time  before  that, 
and  the  men  had  never  been  heard  of,  and  it  was  probable  their 
heirs  might  come  on,  and  he  would  not  put  any  improvements  on 
it  till  he  saw  whether  they  would  come  on,  or  something  to  that 
amount.  The  place  was  out  of  order.  To  another  witness  who 
was  his  tenant,  he  said  in  1827,  or  after,  that  he  would  not  allow 
him  to  make  improvements,  because  his  father  had  mortgaged  it  at 
an  early  day,  and  he  did  not  know  when  the  proper  owner  would 
come  to  claim  it.  On  being  asked  why  he  did  not  pay  off  the 
mortgage  and  get  the  land  in  his  possession,  he  said  it  was  to  a 
Scotchman,  and  he  went  back  to  his  own  country,  and  he  had  not 
heard  from  him  for  16  years;  that  he  did  not  know  the  day  the 
heirs  might  come,  and  he  was  not  certain  whether  it  ever  would  be 
his  or  not,  and  therefore  he  thought  it  not  necessary  to  improve  it 
anything  more  than  he  could  help. 

The  defendants  further  showed  the  record  of  an  ejectment  in  the 
district  court  of  Allegheny  county,  to  July  term  1835,  by  Gabriel 
Swazey  and  wife  against  George  Barkhammer,  (the  tenant  of  Oliver 
on  this  land,)  tried  by  jury  August  20th,  1838,  and  verdict  for  plaintiff 
for  6  cents  damages  and  6  cents  costs,  and  that  the  plaintiffs  had 
conveyed  their  title  since  the  ejeclment  was  brought:  on  which  judg- 
ment was  entered  for  costs  and  nominal  damages.  It  was  admit- 
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ted  that  the  heirs  of  Oliver  Ormsby  defended  this  suit:  that  John 
Ormsby,  brother  of  Oliver,  died  before  1800,  and  his  daughter  and 
sole  heir,  Mrs  Swazey,  was  born  in  Mississippi,  and  had  resided 
there  since:  that  the  deed  to  Lamb  and  Checkly  was  not  given  in 
evidence  in  the  above  case,  the  counsel  privately  stating  as  their 
reason  that  it  would  cut  both  titles  up. 

The  plaintiffs  then  proved  that  Mrs  Gregg  became  insane  in 
1815,  two  years  after  her  husband  died.  That  in  1807  or  1808, 
Oliver  Ormsby  had  the  land  surveyed;  he  thought  Boggs  was  cut- 
ting timber  on  it  and  had  it  surveyed  to  find  out.  He  ran  the 
division  line  of  the  tract.  And  that  in  1832,  Oliver  Ormsby  in- 
cluded this  tract  in  a  list  of  his  property. 

The  court  below  delivered  the  following  charge  to  the  jury. 

Grier,  president. — "  The  plaintiff,  in  this  case,  claims  the  undi- 
vided third  part  of  the  tract  of  land  in  dispute,  as  one  of  the  heirs 
of  John  Ormsby,  Sen.  deceased. 

"  John  Ormsby,  Sen.,  obtained  a  patent  for  this  land  in  April  1 788. 
In  June  1788,  he  executed  a  deed  for  this  tract  to  Wm  Lamb  and 
John  Webb  Checkly.  This  deed  was  put  on  record;  but  from  that 
day,  for  upwards  of  fifty  years,  neither  of  these  grantees,  nor  any 
person  claiming  under  them,  or  through  this  deed,  have  been  known 
to  lay  any  claim  to  this  land.  Nor,  most  probably,  would  the  heirs 
of  the  grantees  been  hunted  up,  or  any  claim  set  up  under  them 
now,  had  not  disputes  arisen  among  the  heirs  of  John  Ormsby. 

"Why  these  grantees  have  never,  for  so  long  a  time,  laid  any 
claim  to  the  land,  or  why  John  Ormsby,  after  having  sold  this 
land,  should,  within  two  or  three  years  after,  enter  upon  it,  and 
take  possession  of  it,  and  use  it  as  his  own  till  the  time  of  his 
death,  we  are  left  wholly  to  conjecture,  as  the  testimony  furnishes 
us  no  clue.  We  must,  therefore,  form  our  conclusion  as  to  the 
rights  of  these  parties,  from  the  evidence  before  us,  by  applying  to 
the  facts  the  principles  of  law  which  govern  the  titles  to  real  estate. 

"  It  appears  then,  that  John  Ormsby,  Sen.,  went  into  possession  of 
this  tract  of  land,  claiming  it  as  his  own,  as  early  as  1790  or  1791; 
for  in  1790  it  was  returned  by  him  to  the  assessor  as  his;  and  in 
1791  he  put  two  tenants  on  the  tract,  and  continued  to  receive  the 
rents  and  pay  the  taxes  for  the  whole  tract,  as  his,  up  to  the  time 
of  his  death  in  1805.  There  is  no  evidence  that  he  acted  as  agent 
for  Lamb  and  Checkly,  or  treated  the  land  as  theirs.  On  the  con- 
trary, it  appears  he  leased  it  as  his  own,  received  the  rents  for  him- 
self, returned  it  to  the  assessor  as  his  property,  and  not  as  theirs; 
and  as  it  was  taxed  to  him  personally  as  seated  land,  and  was  in 
possession  of  his  tenants,  who  raised  grain  on  it,  and  had  personal 
property  on  it,  the  fair  presumption  is  that  he  paid  the  taxes. 

"When  he  died,  his  son,  Oliver  Ormsby,  administered  on  his 
estate;  and  though  the  administrator,  as  such,  has  no  right  to  re- 
ceive the  rents  of  the  real  property  which  descends  to  the  heirs, 
yet  it  is  very  frequently  the  case  that,  when  the  heirs  are  scattered 
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Abroad,  the  administrator  takes  care  of  the  real  estate,  and  re- 
ceives the  rents  from  the  tenants;  and  as  trustee  for  the  other  heirs 
either  applies  the  rents  to  the  payment  of  the  debts  of  the  estate, 
or  accounts  for  them  to  the  heirs:  so  in  this  case,  Oliver  Ormsby 
continued  to  receive  the  rents,  kept  an  account  in  his  books  of 
them  as  received  for  the  estate;  charged  the  estate  with  the  taxes, 
&c.,  paid;  had  the  land  assessed  as  the  estate  of  John  Ormsby  up 
to  1820;  after  which  it  was  assessed  in  his  own  name,  till  the  time 
of  his  death  in  1332. 

"His  co-heirs  were  his  sister,  the  plaintiff,  who  was  a  widow, 
and  became  insane  in  1814  or  J815,  and  has  continued  so  ever 
since;  and-a  daughter  of  his  deceased  brother,  John,  who  at  the  time 
of  their  common  ancestor's  death  was  an  infant  in  the  state  of  Mis- 
sissippi, and  afterwards  married  and  continued  to  reside  there  of  late 
years.  Mrs  Swazey,  the  daughter  of  John  Ormsby,  Jun.,  and  one  of 
the  heirs  of  John  Ormsby,  Sen.,  has  been  making  some  endeavors  to 
recover  her  share  of  her  father's  estate  from  the  heirs  of  Oliver 
Ormsby;  and  the  children  of  Sidney  Gregg  having  come  to  years 
of  maturity,  have  been  urging  her  claims.  And  since  the  insti- 
tution of  this  suit,  within  the  present  year,  Mr  Bradford,  the  admi- 
nistrator of  Oliver  Ormsby,  (and  who  as  such,  and  as  trustee  for 
the  heirs  of  Oliver  Ormsby,  has  leased  this  property  to  the  defen- 
dant, Watson,)  has  sought  out  the  heirs  of  Lamb  and  Checkly,  and 
obtained  a  deed  from  some  of  them  (at  least)  apparently  for  his 
own  use,  with  the  leave  of  the  heirs  of  Oliver  Ormsby,  who  con- 
sent to  give  him  up  the  possession. 

"  Without  at  all  pretending  to  doubt  the  perfect  correctness  of  Mr 
Bradford's  intentions  in  this  matter,  it  must  strike  every  one  as  a 
most  astonishing  piece  of  self-denial,  and  excessive  and  romantic 
honesty  in  the  heirs  of  Oliver  Ormsby,  to  give  up  their  claim  to  a 
tract  of"  land  worth  100,000  dollars,  which  has  been  in  the  exclusive 
possession  of  their  father  and  grandfather  for  the  space  of  fifty  years, 
and  allow  Mr  Bradford  to  search  out  the  heirs  of  Lamb  and  Check- 
ly, and  exhumate  this  dead  and  buried  claim  for  his  own  use,  and 
not  for  theirs.  Such  instances  of  disinterested  benevolence  do 
sometimes  occur  in  the  world,  but  it  is  so  seldom  that  we  are  slow 
to  believe  in  them.  Possibly  this  phenomenon  in  morals  may  be 
accounted  for  by  supposing  the  parties  acquainted  with  a  certain 
principle  of  equity,  viz:  If  one  tenant  in  common,  in  possession, 
buys  up  an  outstanding  title,  it  shall  enure  to  the  benefit  of  his  co- 
tenants.  And  if  the  Lamb  and  Checkly  title  can  be  revived,  and 
hold  the  land  for  Mr  Bradford,  against  all  the  heirs  of  old  John 
Ormsby,  it  is  possible  that  he  (Mr  B.)  could  afford  to  dispose  of  the 
land  to  the  heirs  of  Oliver  Ormsby  for  one-third  of  what  it  would 
cost  them  to  buy  out  the  co-tenants,  their  aunt  and  cousin. 

"  But  the  question  to  be  decided  is,  whether  the  heirs  of  John 
Ormsby  had  not  obtained  a  good  title  to  this  land  by  the  statute  of 
limitations,  as  against  all  the  world?  If  so,  the  delivery  of  the  pos- 
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session  to  Mr  Bradford,  and  his  purchase  of  the  Lamb  and  Checkly 
title,  will  not  bar  the  plaintiff's  recovery. 

"The  possession  required  by  the  statute  of  limitations,  to  bar  the 
owner  after  twenty-one  years,  '  must  be  actual,  continued,  visible, 
notorious,  distinct  and  hostile.'  That  the  possession  of  John  Ormsby 
and  his  family  has  all  these  qualifications,except  the  last,  has  not  been 
disputed.  The  putting  tenants  on  a  tract  of  land,  returning  the 
whole  tract  to  the  assessor  as  one's  own,  the  receiving  the  rents, 
cutting  the  timber,  surveying  the  lines,  &c.,  and  continuing  this 
without  any  abandonment  or  intermission  for  forty  or  fifty  years, 
are  unequivocal  acts  of  claim  and  ownership,  which  afford  the  best 
evidence  of  ouster. 

"  It  is  not  necessary  that  plaintiff  should  show  that  John  Ormsby 
entered  under  some  deed  or  written  title,  good  or  bad,  in  order  to 
give  color  of  title.  M'Call  v.  Neely,  3  Watts  72;  Criswell  v.  Alte- 
mus,  7  Watts  566. 

"  The  fact  that  two  or  three  years  before  Ormsby  took  possession, 
he  had  made  a  deed  of  the  land  to  Lamb  and  Checkly,  will  not 
make  him  a  trustee;  nor  does  any  presumption  necessarily  arise 
therefrom  that  he  entered  under  them,  more  than  if  any  other  per- 
son had  done  it.  It  was  not  his  business  or  duty  to  enter  and  keep 
the  possession  for  them;  he  was  in  no  relation  to  them  that  implied 
any  future  confidence  or  trust.  We  have  no  evidence,  either  from 
his  acts  or  declarations,  that  he  entered  as  their  agent,  trustee,  or 
tenant:  he  returned  the  land  as  his  own,  not  as  theirs,  to  the  assessor: 
the  tract  was  called  by  his  name,  not  theirs:  he  put  on  tenants,  and 
received  the  rents  for  himself,  not  for  them:  he  used  the  timber  in 
improving  his  other  land. 

"  It  is  true,  that  the  question  whether  the  entry  of  Ormsby  was 
intended  as  an  ouster  of  the  persons  owning  the  legal  title;  whether 
he  entered  as  a  disseisor  or  not,  is  a  fact  for  the  jury.  But  the  jury 
have  no  right  to  conjecture  an  intent  contrary  to  the  notorious  acts 
and  conduct  of  the  party.  Piper  v.  Lodge,  16  Serg.  #•  Rawle  233. 
Every  thing  said  by  the  supreme  court  in  that  case,  (see  also  same 
case,  4  Serg.  &/>  Rawle  310,  569,)  as  applying  to  the  conduct  of  Reu- 
ben Haines,  will  apply  with  even  greater  force  to  the  conduct  of 
John  Ormsby  in  this  case. 

" <  A  disseisor  is  presumed  to  have  entered  for  himself  till  the  con- 
trary appears.  And  it  is  not  essential  to  the  claim  of  adverse  pos- 
session that  it  be  by  claim  of  right  in  the  occupant.'  Parker  v. 
South  wick,  6  Watts  377. 

"  But  it  is  contended,  that  the  declarations  of  Oliver  Ormsby  after 
his  father's  death,  (in  1807  and  afterwards,)  'that  his  father's  title 
was  not  good,  or  that  he  had  no  title,  that  he  had  sold  the  land  in 
his  lifetime,  or  mortgaged  it,  and  that  he  (Oliver)  was  afraid  to  make 
improvements,  for  fear  that  the  heirs  of  the  vendee  might  turn  him 
out,'&c.,  in  connection  with  the  deed  of  John  Ormsby,  given  in  evi- 
dence, are  sufficient  to  show  that  John  Ormsby  did  not  enter  nor 
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claim  adversely;  or  that  if  he  had  entered  and  held  adversely,  yet, 
as  he  died  before  the  statute  of  limitations  had  made  his  title  good, 
and  his  son  and  administrator  who  succeeded  him  in  the  possession 
disclaimed  the  title,  and  recognised  that  of  Lamb  and  Checkly,  that 
therefore  the  heirs  gained  no  title  by  the  statute  of  limitations. 

"  But  the  court  are  not  of  this  opinion.  The  declarations  of  0. 
Ormsby,even  if  they  did  amount  to  disclaimer,  could  have  no  retro- 
spective effect,  so  as  to  alter  the  nature  of  his  father's  entry,  if  it  was 
originally  tortious  and  adverse.  The  testimony  shows  that  John. 
Ormsby  had  held  the  land  in  his  own  name,  paying  taxes  and  re- 
ceiving rents  for  fourteen  or  fifteen  years  before  his  death.  The 
lease  he  gave  the  tenant  (Sangree)  did  not  expire  till  1808,  three 
years  after  his  death.  Although,  at  the  time  of  his  death,  he  had 
not  a  good  title  to  the  land,  yet  his  possession  and  inchoate  title, 
gained  by  disseisin,  descended  to  his  heirs.  It  is  clearly  in  evidence 
that  Oliver  entered  as  heir  and  administrator  of  his  father,  not  as 
agent  or  tenant  of  Lamb  and  Checkly,  in  behalf  of  himself  and  his 
co-tenants:  he  received  the  rents  from  the  tenants  put  on  by  his 
father;  he  returned  the  land  to  the  assessors  as  his  father's  estate:  he 
credited  the  rents  in  his  books  to  his  father's  estate,  and  charged  it 
with  the  expenses  and  taxes. 

"Now  even  admiting  that  his  declarations  could  be  received  to 
affect  the  title  of  his  co-tenants,  what  do  they  amount  to?  Not  that 
his  father  or  himself  held  under  Lamb  and  Checkly,  but  simply  that 
his  father's  title  was  not  a  good  one.  When  he  first  made  that  ad- 
mission, in  1807,  it  was  true;  the  admission  that  his  father  had  sold 
or  mortgaged  the  land  was  true:  his  fear  to  put  valuable  improve- 
ments on  the  land  was  very  natural;  but  they  do  not  at  all  amount 
to  an  admission  that  his  father  did  not  enter  a  disseisor,  or  that  he 
held  under  the  good  title  of  Lamb  and  Checkly.  The  statute  will 
run  in  favour  of  the  heirs  if  they  continue  the  possession,  receive  the 
rents,  and  pay  the  taxes,  although  they  may  know  and  admit  there 
is  a  better  title  to  the  land,  and  be  afraid  of  it  appearing  against 
them  one  day.  It  is  a  bad  title  that  is  protected  by  the  statute:  a 
good  one  does  not  need  it:  and  though  the  disseisor  and  his  heirs 
may  be  conscious  of  the  insecurity  of  their  possession,  the  statute 
helps  them  nevertheless. 

"The  declaration  said  to  be  made  in  1829,  (twenty  years  after 
the  title  had  become  vested  in  the  heirs  by  the  statute,)  even  if  you 
believe  such  words  were  used  (as  that  (  whenever  the  heirs  came, 
it  was  theirs')  by  0.  Ormsby,  cannot  affect  the  title  of  his  co-ten- 
ants. He  could  surrender  his  own  rights,  but  not  those  of  others. 
And  although  I  very  much  suspect  that  those  words  are  an  addition, 
furnished  more  by  the  imagination  than  the  recollection  of  the  wit- 
ness, one  acquainted  with  the  whole  history  of  this  estate,  and  the 
claims  of  the  newly-discovered  heir  in  Mississippi,  which  began  to 
be  used  about  that  time,  might  be  led  to  suspect  other  reasons  for 
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this  apparent  candour  and  honesty  with  regard  to  the  claim  which 
had  then  slept  forty  years,  than  appears  on  the  surface. 

"  On  the  whole,  the  court  would  say,  that  although  the  question 
of  adverse  possession  is  one  of  fact,  and  therefore  to  be  decided  by 
the  jury,  yet  that  they  see  nothing  in  the  evidence,  admitting  it  all 
to  be  true,  which  should  hinder  you  from  giving  a  verdict  for  the 
plaintiff.  On  the  contrary,  the  court  would  say,  if  you  believe  all 
the  testimony  in  the  case,  (and  there  is  no  contradiction  in  it,)  your 
verdict  should  be  for  the  plaintiff. 

"This  will  render  it  unnecessary  for  me  to  give  yon  a  particular 
answer  to  each  of  the  points  made  by  defendant's  counsel.  I  believe 
a  substantial  answer  to  them  will  be  found  in  what  I  have  already 
said,  and  if  it  will  be  of  any  benefit  to  him  in  the  review  of  the  case 
in  the  supreme  court,  he  may  consider  them  answered  in  the  nega- 
tive, so  far  as  they  properly  apply  to  the  case." 

The  defendant's  counsel  excepted  to  this  charge,  and  a  bill  of  ex- 
ceptions was  sealed. 

The  errors  assigned  were,  the  rejection  of  evidence  in  the  bill  of 
exceptions:  the  charge  of  the  court  saying  that,  "  The  authority  by 
the  heirs  of  Ormsby  to  purchase,  was  only  to  evade  a  principle  of 
law  respecting  co  tenants,  being  inhibited  from  purchasing  an  out- 
standing title. 

"  That  the  declarations  of  Oliver  Ormsby  were  not  evidence  of  the 
nature  of  his  father's  possession  or  of  his  own. 

"  That  the  testimony  furnished  no  clue  to  the  nature  of  that  pos- 
session. 

"  That  his  possession  enured  to  the  benefit  of  the  plaintiff. 

"  That  if  the  jury  believed  all  the  evidence,  there  was  nothing  to 
prevent  them  from  finding  for  the  plaintiff. 

Dunlop,  for  plaintiff  in  error. 

for  defendant  in  error. 


The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J.  —  The  principal  error  relied  on  in  this  case,  is  in 
the  charge  of  the  court,  but  we  think  the  complaint  of  the  defend- 
ant is  without  foundation.  The  entry  of  John  Ormsby  must  be 
taken  to  have  been  adverse  to  the  title  of  Lamb  and  Checkly,  in 
the  absence  of  any  sort  of  evidence  that  he  entered  for  them,  or 
held  under  them.  He  acted,  in  all  respects,  as  the  sole  owner  and 
claimant  of  the  inheritance,  making  leases,  receiving  rents,  paying 
taxes,  and  preserving  and  improving  the  property.  He  had  no 
title  or  colour  of  title  that  we  know  of.  He  was  merely  a  trespasser, 
but  such  an  occupant  as  by  our  law  gains  a  complete  title  by  dis- 
seisin, after  an  uninterrupted  enjoyment  for  twenty-one  years. 
Pipher  v.  Lodge,  4  Serg.  fy  Rawle  310,  and  16  Serg.  <§•  Rawle 
214.  On  his  death,  his  son,  Oliver  Ormsby,  entered  and  held,  not 
in  his  own  right,  but  jure  representationis,  as  one  of  the  sons  and 
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heirs  of  his  father,  and  as  tenant  in  common  with  the  other  heirs. 
By  so  doing  he  preserved  the  claim  or  initial  title,  such  as  it  was, 
of  the  whole  of  the  heirs,  and  as  much  for  their  benefit  as  for  his 
own.  For  it  has  long  been  a  settled  principle,  that  the  entry  and 
possession  of  one  coparcener,  joint-tenant  or  tenant  in  common  into 
lands,  is  the  entry  and  possession  of  the  others,  whether  it  be  on 
the  one  hand,  to  prevent  the  statute  of  limitations  running  against 
them  in  his  favour,  or  on  the  other,  to  preserve  and  perpetuate  their 
rights  as  possessors,  and  to  gain  a  title  thereby.  The  heir  who  en- 
ters is  considered  as  doing  so  for  himself,  as  regards  his  own  right, 
and  as  trustee  for  the  others,  and  accountable  to  them  for  their  por- 
tion of  the  rents  and  profits  received  by  him,  during  the  time  he  so 
holds  the  lands.  It  is  in  consequence  of  this  sort  of  fiduciary  rela- 
tion in  which  he  is  placed,  as  to  the  others,  that  he  is  not  ordinarily 
allowed  to  claim  for  himself  an  interest  opposite  to  that  of  the 
others,  but  his  acts  are  treated  as  theirs,  and  for  their  common 
benefit.  He  may,  it  is  true,  oust  the  other  heirs,  and  gain  the  title 
for  himself;  but  this  must  be  by  some  clear,  positive,  and  unequivo- 
cal act,  amounting  to  an  open  denial  of  their  right,  and  putting 
them  out  of  the  seisin.  Such  ouster  will  not  be  presumed  merely 
from  his  taking  the  rents  and  profits,  (unless  after  a  lapse  of  a  very 
great  length  of  time,)  but  must  be  proved  by  decisive  acts  of  a 
hostile  character.  Lodge  v.  Patterson,  3  Watts  96;  Ford  v.  Gray, 
1  Salk.  285;  Smales  v.  Dale,  Hob.  120;  Fisher  v.  Prossar,  Cowp. 
218;  Fairclaim  v.  Shackleton,  2  W.  Bl.  2620;  Burr.2604-,  Co.  Lit. 
242,  a.  b.;  1  East  568. 

It  cannot  be  pretended  here,  that  Oliver  Ormsby  ever  thus  ousted 
the  other  heirs.  On  the  contrary,  he  recognized  his  duty  to  them 
by  holding  the  possession,  taking  care  of  it,  receiving  the  rents, 
making  leases,  paying  taxes,  and  other  expenses,  and  charging  the 
estate  in  his  accounts  with  their  proportion  of  his  disbursements. 
It  would  require  much  stronger  facts  than  any  here  shown,  to 
establish,  that  he  at  any  time  divested  the  rights  of  the  other  heirs, 
and  to  enable  him  to  claim  the  whole  for  himself,  or  to  admit  an 
outstanding  title  in  a  third  person  as  against  them.  There  is 
nothing  to  warrant  the  idea,  that  he  ousted  the  other  heirs;  and  as 
to  the  title  of  Lamb  and  Checkly,  he  never  yielded  up  the  possession 
to  them,  or  attorned  to  them  as  their  tenant,  or  had  any  intercourse 
or  communication  with  them,  nor  had  he,  or  any  of  the  other  heirs, 
any  knowledge  of  them.  All  that  is  shown  is,  that  at  different 
times,  he  stated  to  these  persons,  that  there  was  an  outstanding 
title  of  some  kind,  which  might,  at  a  future  day,  be  asserted  for  the 
land.  This  could  not  affect  the  possession  taken  and  held  by  his 
father,  John  Ormsby,  and  cast  upon  his  children  by  descent,  which 
Oliver  continued  arid  carried  on  by  his  possession:  and  in  fact,  in 
legal  operation  as  against  their  rights,  amounted  to  nothing.  The 
court  was,  we  think,  right  in  saying,  that  the  statute  would  run  in 
favour  of  the  heirs,  if  Oliver  Ormsby  continued  the  possession,  re- 
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ceived  the  rents,  and  paid  the  taxes,  though  he  knew  and  admitted 
that  there  was  a  better  title  to  the  land,  and  expressed  his  belief  of 
its  appearing  one  day. 

In  regard  to  the  bill  of  exceptions,  we  see  no  error  in  the  rejec- 
tion of  the  depositions  by  the  court.  The  question  was  not  of 
identity,  that  is,  whether  the  persons  now  suing  are  the  same  as 
those  who  executed  the  powers  of  attorney:  but  whether  certain 
persons  claiming  as  heirs,  and  executing  conveyances  to  the  defend- 
ant, on  which  he  sets  up  a  title,  must  not  be  proved  by  evidence  of 
some  sort  or  other,  to  be  such  heirs,  before  the  conveyances  can  be 
read:  and  it  is  clear  they  must. 

Judgment  affirmed. 


Stroop  against  Ransom. 

The  non-performance  of  the  condition  of  a  title  bond,  may,  under  certain  cir- 
cumstances, be  an  equitable  defence  in  an  action  for  the  purchase-money  of  the 
land  sold;  but  not  in  a  case  where  the  circumstances  sufficiently  indicate  the  in- 
tention of  the  parties  to  have  been,  that  the  purchase-money  was  to  be  paid  at  a 
particular  time  at  all  events. 

ERROR  to  the  district  court  of  Allegheny  county. 

Luther  N.  Ransom  against  Jacob  Stroop.  This  action  was 
founded  upon  a  note  of  the  defendant  to  the  plaintiff,  as  follows: — 

"  Manchester,  November  4,  1836. 

"$120.  Twelve  months  after  date,  I  promise  to  pay  Luther  N. 
Ransom  or  order,  one  hundred  and  twenty  dollars,  for  value  re- 
ceived." 

The  defendant  gave  in  evidence  a  bond  of  the  plaintiff  of  the 
same  date  of  the  note,  in  the  penalty  of  240  dollars,  with  the  fol- 
lowing condition: — 

"The  condition  of  the  above  obligation  is  such,  that  if  the  above 
bounded  Luther  N.  Ransom,  his  heirs,  executors,  administrators 
and  assigns,  do  well  and  truly  make  unto  the  said  Stroop,  certain 
attorney,  heirs,  executors,  administrators  or  assigns,  a  deed  in  fee 
simple,  to  lots  No.  9,  10,  11, 12,  13, 14,  15  and  16,  in  block  14,  and 
lots  No.  9, 10, 11  and  12,  in  block  15,  in  the  town  of  Chatham,  San- 
gamon  county,  state  of  Illinois,  upon  the  payment  of  Jacob  Stroop's 
note,  this  day  given,  without  any  fraud  or  further  delay,  then  this 
obligation  to  be  void,  otherwise  to  be  and  remain  in  full  force  and 
virtue." 

The  plaintiff's  counsel  then  produced  a  deed,  for  the  lots  men- 
tioned, from  Luther  N.  Ransom  and  wife  to  Jacob  Stroop,  which 
was  executed  on  the  12th  October  1838,  before  a  notary  public  in 

X. 2  A 
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the  state  of  Illinois.  But  it  was  admitted,  that  this  deed  was  not 
tendered  to  the  defendant  before  the  suit  was  brought. 

Upon  this  evidence  the  defendant  contended,  that  the  two  papers 
given  in  evidence  taken  together,  contained  the  contract  of  the  par- 
ties: that  the  covenants  were  dependent,  and  that  in  order  to  en- 
able the  plaintiff  to  recover,  he  must  show  that  he  had  performed 
or  offered  to  perform  his  part  of  the  contract  before  suit  brought; 
that  the  tender  of  the  deed  after  suit  brought,  gave  the  plaintiff  no 
legal  right  to  recover. 

Grier,  president,  was  of  a  different  opinion,  and  instructed  the 
jury  that  the  circumstances  of  the  case  afforded  a  sufficient  indica- 
tion of  the  intention  of  the  parties,  that  the  purchase-money  should 
be  paid  at  the  maturity  of  the  note,  and  that  the  court  would  take 
care  that  no  injustice  should  be  done  the  defendant,  by  requiring 
him  to  pay  the  purchase-money,  until  the  deed  was  filed  in  court 
to  be  delivered  to  him  when  it  was  paid.  Verdict  and  judgment 
for  the  plaintiff. 

Williamson,  for  plaintiff  in  error,  cited  15  Johns.  458;  5  Pick. 
395;  3  Serg.  8?  Rawle230;  20  Johns.  134;  11  Serg.  8?  Rawle  246; 
12  Johns.  212. 

Marks,  for  defendant  in  error,  cited  11  Serg.  <$•  Rawle  445;  15 
Mass.  Rep.  171;  2  Hi  lizard's  Jib.  of  U.  S.  Laws  454,  sect.  19;  7 
Watts  328. 

PER  CURIAM. — The  doctrine  of  dependent  covenants,  is  inap- 
plicable to  a  case  like  the  present.  It  is  certainly  fatal  if  the  right 
to  sue  appear  incomplete  on  the  face  of  the  instrument,  by  reason 
of  non-performance  of  the  plaintiff's  covenant  as  a  condition  pre- 
cedent; but  here  the  cause  of  action  is  a  debt  secured  by  an  uncon- 
ditional promise  to  pay  at  a  day  certain.  It  would  be  immaterial, 
therefore,  that  the  note  which  is  the  evidence  of  the  promise,  were 
in  pari  materia  with  the  title  bond,  and,  for  some  purposes,  per- 
haps, an  integrant  part  of  the  same  contract.  For  the  purpose  of 
founding  an  action,  it  is  a  separate  and  an  entire  security;  and 
whether  the  plaintiff  had  a  right  to  sue  on  it  at  its  maturity,  de- 
pended on  the  intent  of  the  parties,  deducible  from  the  circum- 
stances of  the  transaction.  But  non-performance  of  the  condition  of 
the  title  bond,  unlike  non-performance  of  a  mutual  covenant,  could 
not  be  a  legal  defence,  though  it  might,  under-  circumstances,  be  an 
equitable  one.  What  equitable  right,  then,  had  this  defendant  to 
detain  the  purchase-money?  In  Lighty  v.  Shorb,  3  Penn.  Rep. 
447,  the  character  of  the  security — a  draft  at  a  short  sight — in  con- 
nection with  a  covenant  for  the  title,  was  deemed  sufficiently  indi- 
cative of  an  understanding  that  the  purchase-money  should  be  paid 
at  all  events.  Is  not  that  the  case  here?  The  note  is  indeed  paya- 
ble at  a  year  from  the  date;  but  its  mercantile  character,  admitting, 
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as  it  did,  of  being  negotiated,  and  consequently  of  precluding  a  de- 
fence against  a  subsequent  holder,  is  conclusive  that  the  vendee 
held  Jiimself  bound  to  pay  at  the  maturity  of  the  paper,  whatever 
might  be  the  vendor's  performance  of  the  condition  of  his  bond. 
Judgment  affirmed. 


Burr  against  Bayne. 

In  an  action  of  trespass  de  bonis  asportatis,  upon  a  question  of  jurisdiction,  the 
sum  in  controversy  is  to  be  determined  by  the  amount  demanded  in  the  declara- 
tion, and  not  by  the  proof  of  the  value  of  the  goods  or  by  the  verdict  and  judg- 
ment. 

ERROR  to  the  district  court  of  Allegheny  county. 

This  was  an  action  of  trespass  de  bonis  asportatis  by  Betsy 
Burr  against  Andrew  Bayne. 

The  plaintiff,  in  her  declaration,  laid  the  goods  to  be  of  the  value 
of  150  dollars,  and  claimed  damages  to  the  amount  of  200  dollars. 

On  the  trial  the  plaintiff  proved  the  taking  of  the  goods,  and  that 
they  were  of  the  value  of  64  dollars. 

The  court  below,  being  of  opinion,  from  the  plaintiff's  own 
showing,  that  the  amount  in  controversy  did  not  exceed  100  dol- 
lars, dismissed  the  suit  for  want  of  jurisdiction. 

Black,  for  plaintiff  in  error,  cited  4  Whart.  245 ;  3  Dall.  401;  3 
Serg.  $•  Rawle  462;  9  Serg.  $•  Rawle  294. 

M*Candless,  for  defendant  in  error,  referred  to  the  act  constitu- 
ting the  district  court,  and  limiting  its  jurisdiction  to  cases  exceed- 
ing 100  dollars.  Act  of  1832-3,  Pamph.  Laws  305. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — In  the  enacting  part  of  the  first  section  of  the  act 
establishing  a  district  court,  general  jurisdiction  is  given,  over  all 
civil  actions,  whether  real,  personal  or  mixed.  But  in  the  proviso 
it  is  enacted,  that  the  court  shall  have  no  jurisdiction,  either  origi- 
nally or  by  appeal,  except  when  the  sum  in  controversy  shall  ex- 
ceed 100  dollars.  On  the  trial,  the  plaintiff's  witnesses  proved  the 
property  to  be  worth  about  64  dollars,  whereupon  the  court  dis- 
missed the  suit,  for  want  of  jurisdiction,  because,  as  they  said,  it 
appears  from  the  plaintiff's  own  showing,  the  amount  in  contro- 
versy was  under  100  dollars.  If  the  value  of  the  goods,  as  proved, 
was  necessarily  the  measure  of  damages,  the  decision  of  the  court 
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would  he  correct;  but  it  must  be  remembered,  that  the  value  of  the 
goods  is  laid  in  the  declaration  at  150  dollars,  that  the  plaintiff  lays 
his  damages  at  200  dollars,  and  that  the  action  is  trespass  de  bonis 
asportatis,  and  not  for  the  recovery  of  money  on  a  contract.  In 
this,  and  similar  cases,  the  sum  in  controversy  is  to  be  determined 
by  the  amount  demanded  in  the  declaration,  and  the  value  of  the 
goods  there  laid.  In  Wilson  v.  Daniel,  3  DalL  401,  it  is  ruled,  that 
the  sum  in  dispute  is  not  to  be  determined  by  the  verdict  or  judg- 
ment, but  that  the  thing  demanded,  and  not  the  thing  found,  con- 
stitutes the  matter  in  dispute  between  the  parties.  A  distinction  is 
taken  between  actions  on  contract  and  in  tort.  The  same  princi- 
ples are  ruled  in  Bazire  v.  Barry,  3  Serg.  4'  Raivle  462,  and 
Kleim  v.  Wood,  9  Serg.  fy  Rawle  294.  In  actions  of  tort,  says  the 
chief  justice  in  Bazire  v.  Barry,  the  damages  laid  in  the  declara- 
tion will  be  considered  as  determining  the  value  of  the  matter  in 
controversy.  Although  the  witnesses  proved  the  value  of  the 
goods  was  less  than  100  dollars,  yet  the  jury  might  have  given 
damages  to  any  amount  less  than  200  dollars,  the  amount  laid  in 
the  declaration. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Gillespie's  Estate. 

An  administrator  having  given  legal  notice  of  the  time  and  place  of  the  sale  of 
real  estate,  in  pursuance  of  an  order  of  the  orphans' court,  and  not  being  then  able 
to  effect  a  sale,  he  may  adjourn  the  same  to  any  period  less  remote  than  twenty 
days. 

It  is  the  duty  of  the  orphans'  court  to  require  of  an  administrator  a  strict 
observance  of  the  legal  form  of  selling  real  estate  at  public  outcry,  and  for  any 
departure  from  it,  from  which  a  suspicion  of  unfairness  arises,  to  set  the  sale 
aside,  at  the  instance  of  any  creditor  or  heir;  but  the  court  should  not  set  aside 
a  sale  fairly  made,  on  such  grounds,  at  the  instance  of  a  stranger,  whose  own 
conduct  in  the  matter  left  him  without  legal  or  equitable  right  to  interfere. 

THIS  was  an  appeal  by  John  Snowden,  Jun.,  from  the  decree  of 
the  orphans'  court  of  Fayette  county,  confirming  the  sale  of  the 
real  estate  of  Neal  Gillespie,  deceased,  to  John  L.  Dawson  and 
William  F.  Coplan. 

The  facts  of  the  case  are  all  clearly  stated  in  the  opinion  of  the 
court. 

MKennon  and  Biddle,  for  appellants,  cited  2  Watts  164;  1 
Raivle  361;  Sir.  Purd.  768,  sect.  40;  4  Watts  257;  6  Watts  150; 
2  Watts  383,  264;  Sir.  Purd.  773,  sect.  2;  3  Con.  Chan.  Hep.  506. 
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Veech  and  Dawson,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — By  the  law  of  this  state,  administrators  may,  on 
application  to  the  orphans'  court,  be  empowered  to  sell  lands  of  the 
intestate.  With  regard  to  the  mode  of  the  application  and  pro- 
ceeding in  this  case,  no  objection  is  made  up  to  the  12th  of  August, 
when  adjournment  took  place  until  the  29th.  The  act  requires 
twenty  days'  notice  of  the  time  and  place  of  sale,  but  we  are  all  of 
opinion  if  that  has  been  given,  and  a  sale  cannot  be  then  effected,  that 
the  administrator  may  adjourn  the  sale  to  a  day  less  remote  than 
twenty  days. 

On  the  12th  several  bidders  appeared  for  a  piece  of  land  between 
Brownsville  and  the  river  Monongahela.  The  bidders  conferred 
together — the  bidding  ceased,  and  the  property  was  struck  down 
to  a  Mr  Snowden  at  555  dollars,  but  the  other  persons  and  he 
agreed  it  was  to  be  returned  as  a  sale  to  the  borough  of  Browns- 
ville, and  the  sale  of  a  mill  and  lot  of  land  were  adjourned  till  the 
29th  of  August.  In  the  mean  time,  Mr  Snowden  ordered  the  ad- 
ministrator to  return  it  to  him,  and  offered  2000  dollars  for  the  mill 
and  lot,  and  left  home,  having  made  no  provision  for  the  payment 
of  the  part  which  he  claimed.  Some  dispute  seems  to  exist,  as  to 
what  actually  took  place  on  the  29th  of  August,  and  there  is  some 
uncertainty  as  to  whether  the  price  knocked  down  on  the  12th  was 
again  cried  on  the  29th.  After  the  property  on  that  day  hud  been 
cried  a  long  time,  and  no  bid,  Dawson  and  Copeland  handed  to  the 
administrator  a  written  offer  of  3055  dollars  for  the  whole.  At  the 
orphans'  court,  which  was  on  the  3d  of  September,  Snowden  had 
not  returned  home.  The  administrator  waited  that  day  and  the 
next  clay,  and  then  returned  the  whole  as  sold  to  John  L.  Dawson 
and  William  F.  Copeland,  who  paid  better  than  half  the  purchase- 
money  according  to  the  sum  offered  by  them. 

Mr  Swowden  returned  home  on  the  Thursday  of  the  court  week, 
but  did  not  go  to  the  court.  There  was  an  adjourned  orphans' 
court  on  the  12th  of  September — another  on  the  23d  of  September — 
again  adjourned  to  the  4th  of  October — during  all  this  time  Mr 
Snowden  neither  applied  to  the  administrator  nor  to  the  court, 
though  it  is  proved  that  he  was  told  of  the  return  the  day  after  he 
returned  home — his  first  application  was  to  the  court  on  the  4th  of 
December.  It  was  proved  that  the  mill  was  in  a  ruinous  state  and 
in  danger  of  foiling.  That  in  October  Dawson  and  Copeland  ex- 
pended about  450  dollars  to  a  mason,  and  50  dollars  to  other 
mechanics.  That  Snowden  was  repeatedly  in  sight  of,  and  near  to 
the  workman  and  Dawson,  who  attended  every  day,  and  gave  no 
notice  of  his  intended  claim. 

No  creditor  nor  heir,  objects  to  the  sale  as  returned — no  allega- 
tion is  made  that  the  administrator  did  not  obtain  the  highest  possi- 
ble price  for  the  property — no  higher  price  is  offered  for  the  whole 
x.— 2  A* 
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or  any  part  of  it — but  Mr  Snowden  applied  to  have  the  sale  of 
what  is  called  "the  beach,"  set  aside,  and  that  the  administrator 
may  be  ordered  to  return  it  to  him  at  his  bid  of  555  dollars. 

The  borough  of  Brownsville  has  refused  to  take  it.  Indepen- 
dent of  the  facts,  that  others  ceased  to  bid,  on  the  agreement  that 
it  was  to  be  purchased  for  the  borough — and  of  the  fact,  that  when 
it  was  knocked  down,  it  was  distinctly  understood  by  the  adminis- 
trator, by  Snowden,  and  others  present,  that  Snowden  was  not  the 
purchaser,  but  the  borough  was,  there  are  other  circumstances 
which  must  prevent  us  from  interfering.  I  admit,  that  an  admin- 
istrator may  make  a  deed,  can  tender  it  to  the  bidder  and  recover 
the  price — this  generally — but  do  not  admit,  that  he  is  bound  to  do 
so  in  all  cases.  On  the  12th  of  August,  all  present  understood  it 
was  sold  to  the  borough,  and  it  is  not  easy  to  see  how,  under  these 
circumstances,  he  could  have  compelled  Snowden  to  pay;  when 
Snowden  went  away,  and  the  borough  declined  to  take  the  pro- 
perty, the  administrator  might  (at  his  own  risk  perhaps)  consider  it 
unsold,  and  set  it  up  again — he  got  a  higher  price. 

The  conduct  of  Mr  Snowden,  his  going  away,  having  made  no 
provision  to  pay,  his  not  attending  the  court  when  return  was  to  be 
made,  and  neither  speaking  nor  writing  to  the  administrator,  and 
his  passing  three  successive  orphans'  courts,  while  the  others  were 
rebuilding  the  mill,  without  notice  of  his  claim,  while  the  adminis- 
trator was  paying  away  the  money,  and  the  purchasers  were  ex- 
pending money  on  improvements,  leave  him  without  legal  or  equit- 
able right  to  interfere. 

Something  was  said  about  the  irregularity  of  a  bid  handed  to  the 
administrator  in  writing,  and  not  openly  made  and  proclaimed  by 
the  crier.  No  doubt  every  orphans'  court  will  strictly  investigate, 
and  so  will  this  court,  every  sale,  and  if  there  is  any  reason  to  sus- 
pect any  collusion  or  unfairness,  will,  at  the  instance  of  an  heir  or 
creditor,  set  aside  a  sale;  but  it  would  be  over-straining  to  interfere, 
at  the  instance  of  a  stranger,  and  set  aside  a  fair  sale,  considered 
beneficial  by  all  interested,  and  order  a  new  one,  which  must 
injure  administrator,  purchaser,  and  probably  both  heirs  and  credi- 
tors. 

The  application  to  set  aside  the  sale  is  rejected. 
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Hastings'  Case. 

One  having  a  judgment  which  binds  distinct  pieces  of  land,  may  at  law  elect 
•which  he  will  proceed  against  for  payment,  or  take  which  he  pleases  first,  (if 
one  is  not  sufficient  to  pay  his  debt,)  but  when  the  money  is  brought  into  court, 
and  there  are  contending  claimants,  it  will  be  distributed  according  to  equity. 

A  creditor  having  two  funds  for  payment  of  his  debt,  may  be  compelled  by 
another  creditor,  who  has  but  one  of  them,  to  apply  the  proceeds  of  sale  by 
execution,  so  as  to  leave  to  the  latter  a  resort  for  payment  of  his  debt,  to  the 
only  fund  in  his  power. 

H.  being  the  owner  of  lot  No.  68,  a  judgment  is  obtained  against  him  by  E. 
for  347  dollars  25  cents.  This  judgment  is  afterwards  revived,  before  which 
H.  becomes  owner  of  lot  No.  30.  During  the  interval  H.  mortgaged  the  first 
mentioned  lot  No.  68,  to  H.  H.  for  2500  dollars.  Afterwards  H.  acquired  a 
tract  of  land,  and  then  A.  obtained  judgment  against  him  for  1107  dollars  51 
cents.  The  three  pieces  of  land  were  sold  on  an  execution,  and  lot  No.  68 
brought  400  dollars,  lot  No.  30,  180  dollars,  and  the  tract  50  dollars,  total  630 
dollars.  This  money  being  brought  into  court,  it  was  decreed  that  the  price  of 
lot  No.  30  should  be  first  applied  to  E.'s  judgment,  and  the  residue  of  that 
judgment  should  be  satisfied  out  of  lot  No.  68;  that  the  remainder  of  the  price 
of  lot  No.  68,  should  be  applied  to  H.  H.'s  mortgage;  and  lastly,  that  the  price 
of  the  tract  should  be  applied  to  A.'s  judgment. 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of 
Jefferson  county. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the  court. 

Foster,  for  the  appellant. 
Heath,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Prior  to  the  22d  of  February  1832,  when  J.  B. 
Evans  obtained  a  judgment  in  the  common  pleas  of  Jefferson 
county,  against  Thomas  Hastings,  for  the  use  of  Charles  Evans  for 
347  dollars  25  cents,  debt,  Thomas  Hastings  became  the  owner  of 
a  lot  of  ground  No.  68,  situate  in  the  borough  of  Brookville,  in 
said  county.  On  the  15lh  of  February  1835,  the  judgment  of 
Evans  against  Hastings  was  revived  by  the  entry  of  a  new  judg- 
ment in  a  writ  of  scire  facias.  Before  this  latter  date,  however, 
Hastings  had  become  the  owner  also  of  another  lot  of  ground,  No. 
30,  situate  in  the  same  borough  of  Brookville,  so  that  the  judgment 
of  revival  in  favour  of  Evans  operated  as  a  lien  on  both  lots.  But 
during  the  interim  between  the  date  of  the  original  judgment  and  the 
judgment  of  revival,  Hamilton  Humes,  the  appellant,  obtained  a 
mortgage  upon  the  lot  No.  68,  securing  the  payment  of  2500  dollars 
to  him  from  Hastings,  which  was  recorded,  or  filed  in  the  recorder's 
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office  of  the  county  for  that  purpose,  on  the  4th  day  of  November,  the 
same  day  of  the  dateof  the  mortgage.  After  these  occurrences,and  the 
proceeding  mentioned  had  taken  place,  Hastings  became  the  owner 
of  a  tract  of  land  situate  in  the  county  of  Jefferson;  and  being  the 
owner  of  it,  as  also  of  the  two  lots  of  ground,  William  G.  Alexander, 
on  the  14th  of  February  1837,  obtained  a  judgment  against  him 
for  a  debt  of  1107  dollars  51  cents,  which  became  immediately  a 
lien  on  the  two  lots  of  ground  and  the  tract  of  land.  In  1839, 
these  lots  of  ground,  and  the  tract  of  land  were  all  taken  in  execu- 
tion and  sold  by  the  sheriff  as  the  property  of  Thomas  Hastings,  for 
the  following  prices,  to  wit:  lot  No.  68,  for  400  dollars,  lot  No.  30, 
for  180  dollars,  and  the  tract  of  land  for  50  dollars;  thus  making 
an  aggregate  of  630  dollars,  a  sum  greatly  short  of  the  whole 
amount  of  the  judgments  and  mortgage.  The  sheriff  having  re- 
ceived the  money,  brought  it  into  court,  that  it  might  be  appro- 
priated towards  paying  the  liens  by  the  court  according  to  law. 
The  court  conceiving  the  judgment  in  favour  of  Evans  to  be  the 
first  lien,  in  point  of  time,  on  the  two  lots  of  ground,  which  was 
no  doubt  correct,  directed  the  400  dollars,  raised  from  the  sale  of 
lot  No  68,  to  be  applied,  first  towards  satisfying  the  Evans  judg- 
ment, and  the  balance  of  this  judgment  remaining  unsatisfied,  after 
this  application,  to  be  paid  out  of  the  money  made  by  the  sale  of 
lot  No.  30;  and  the  residue  of  the  price  of  lot  No.  30,  as  also  the 
50  dollars,  the  price  of  the  tract  of  land,  to  be  appropriated  towards 
paying  the  judgment  in  favour  of  Alexander:  thus  excluding  Hamil- 
ton Humes  from  all  right  to  participate,  by  virtue  of  his  mortgage, 
in  the  receipt  of  any  portion  of  the  money.  He  therefore  com- 
plains that  the  direction  or  decree  of  the  court  below  is  erroneous, 
in  not  allowing  to  him,  on  his  mortgage,  the  rf  sidue  of  the  price  of 
lot  No.  68,  that  would  have  remained,  had  the  court,  as  of  right 
according  tp  equity  and  justice  they  might,  applied  the  price  of  lot  No. 
30,  in  the  first  place,  towards  payment  of  the  judgment  in  favour  of 
Evans,  and  then  as  much  of  the  price  of  lot  No.  68,  as  would  have 
satisfied  it.  This,  we  think,  the  appellant  was  entitled  to  claim 
upon  principles  of  equity  arid  natural  justice,  as  well  as  benevo- 
lence; and  that  the  court  below  ought  to  have  decreed  accordingly 
in  his  favour.  The  facts  here,  when  viewed  under  a  proper  aspect, 
present  nothing  more  than  the  ordinary  case,  where  one  of  two 
creditors  having  two  funds,  to  either  of  which  he  can  resort  for 
payment,  shall  not  be  permitted  to  defeat  the  other  in  receiving 
payment,  by  resorting  to  the  only  fund  upon  which  the  latter  has 
any  claim  for  being  paid.  That  Evans  and  Humes  had  acquired 
liens  for  their  respective  debts  on  certain  portions  of  the  property, 
before  Alexander  had  any  lien  at  all  on  any  part  of  it,  of  which 
the  money  in  court  was  raised,  is  clear.  Evans  by  his  original 
judgment,  acquired  the  earliest  lien  on  lot  No.  68,  and  again  by 
his  judgment  of  revival,  he  obtained  a  lien  on  both  of  the  lots  as  a 
security  for  the  payment  of  his  debt;  whereas  Hume,  at  the  time, 


Sept.  1840.]  OF  PENNSYLVANIA.  305 

[Hastings'  Case.] 

had  only  a  lien  on  lot  No.  68,  for  his  debt.  Now  suppose  while 
Evans  and  Humes  were  thus  the  only  lien  creditors  of  Hastings, 
the  two  lots  of  ground  had  been  disposed  of  by  a  judicial  sale,  and 
the  money  arising  therefrom  brought  into  court  for  appropriation, 
would  it  be  tolerated  that  Evans  should  be  permitted  to  take  the 
whole  of  the  price  for  which  lot  No.  68  had  been  sold,  and  thus 
prevent  Humes  from  receiving  any  part  of  his  debt?  Certainly 
not;  every  principle  of  natural  justice  would  seem  to  oppose  it, 
while  nothing  can  be  advanced  in  its  favour,  unless  it  be  said  that 
Evans,  having  by  his  providence,  secured  a  lien  on  both  the  lots 
for  the  payment  of  his  debt,  lias  at  law,  a  right  to  elect  which  of 
the  two  he  will  resort  to  for  payment,  or  to  take  which  he  pleases 
first,  if  it  should  require  more  than  one  of  them  to  satisfy  his  debt. 
Though  in  ordinary  cases,  and  especially  as  between  him  and  his 
debtor,  he  may  have  such  right,  and  will  be  permitted  to  exercise 
it,  yet  when  he  cannot  be  prejudiced  in  the  least  by  being  restrained 
from  doing  so,  and  it  would  injure  another  to  permit  him  to  ex- 
ercise it,  it  seems  to  be  both  equitable  and  just,  that  he  should  be 
compelled  to  use  his  right  in  such  a  way  as  not  to  injure  the  other 
unnecessarily:  sic  utere  tuo  ut  alienum  non  laedas,  is  the  maxim 
of  the  civil  law  as  to  this  point,  and  seems  to  be  applicable  here. 
Besides,  it  is  not  only  compelling  the  creditor,  who  has  the  two 
funds,  to  do  unto  others  as  he  would  that  they  should  do  unto  him 
were  their  respective  situations  reversed.  Kyner  v.  Kyner,  6  Watts 
224,  where  this  doctrine  is  discussed,  and  the  authorities  bearing 
on  the  subject  referred  to.  It  is  evident,  therefore,  in  the  case  sup- 
posed, that  Humes  would  have  had  an  equity  on  his  side,  which 
would  have  entitled  him  to  have  claimed  the  interposition  of  the 
court  in  his  favour  in  order  to  have  compelled  Evans,  had  he  not 
been  disposed  to  do  it,  to  take  and  apply  first  the  whole  of  the 
price  of  lot  No.  30,  towards  payment  of  his  debt,  and  then  so 
much  only  of  the  price  of  lot  No.  68,  as  would  be  sufficient  to 
satisfy  the  residue  thereof  remaining  unpaid;  so  that  Humes  might 
have  the  remainder  of  the  price  of  lot  No.  68,  applied  towards  the 
discharge  of  his  mortgage  debt.  This  equity,  it  must  be  observed, 
existed  on  the  part  of  Humes  before  Alexander  acquired  his  lien 
on  the  property  as  a  security  for  the  payment  of  his  debt;  and 
there  is  certainly  no  good  reason  for  saying  that  the  lien  of  Alex- 
ander, subsequently  acquired  by  the  procurement  of  his  judgment 
against  Hastings,  should  affect  or  destroy  the  equity  of  Humes,; 
Alexander  must  be  considered  as  having  taken  or  obtained  his 
judgment  and  lien  subject  to  the  prior  equity  of  Humes;  qui prior 
est  in  tempore,  potior  est  injure.  The  decree  of  the  court  below 
is,  therefore,  reversed,  and  it  is  ordered  and  decreed  by  this  court, 
that  the  whole  of  the  180  dollars,  the  price  of  lot  No.  30,  be  first  ap- 
propriated towards  the  payment  of  the  judgment  in  favour  of  Evans, 
and  that  theresidueof  the  said  judgment  remaining  thereafter  unpaid, 
be  satisfied  out  of  the  400  dollars,  the  price  of  lot  No.  68,  and  that  the 
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remainder  of  the  price  of  lot  No.  68,  after  this,  be  applied  towards 
payment  of  the  debt  due  to  Humes  upon  his  mortgage;  and  lastly, 
that  the  50  dollars,  the  price  of  the  tract  of  land,  be  applied  to  the 
payment  of  the  judgment  in  favour  of  Alexander,  as  it  was  the 
eldest  lien  thereon  at  the  time  of  sale. 
Decree  reversed. 


Stewart  against  The  Commonwealth. 

On  an  indictment  charging  the  defendant  with  erecting  a  wooden  building 
within  the  city  of  Pittsburgh,  contrary  to  the  ordinance,  the  jury  found  that  he 
had  erected  a  building  composed  partly  of  brick  and  partly  of  wood:  Held,  that 
such  building  was  not  within  the  ordinance. 

THIS  was  a  writ  of  error  to  the  mayor's  court  of  the  city  of 
Pittsburgh,  to  remove  the  record  of  an  indictment  against  William 
Stewart,  for  erecting  a  wooden  building  within  the  limits  of  the  city. 

The  indictment  in  the  first  count  charged,  that  the  defendant, 
William  Stewart,  at  the  city  aforesaid,  and  within  the  jurisdiction 
of  this  court,  with  force  and  arms,  did  make,  build  and  erect, 
a  certain  wooden  building,  mansion-house,  coach  maker's  shop, 
wagon  maker's  shop,  carpenter  shop,  blacksmith's  shop,  work- 
shop, carriage-house,  warehouse,  house,  store,  and  stable,  on,  and 
fronting  on  Third  street,  between  Wood  street  and  Smithfield  street, 
and  within  that  part  of  said  city,  contained,  bounded,  and  included 
by  and  within  the  bounds  and  limits  following;  that  is  to  say,  be- 
ginning on  the  Monongahela  river  at  the  end  of  Grant  street,  and 
thence  running  along  said  Grant  street  to  Liberty  street,  thence 
across  Liberty  street  to  Washington  street,  thence  along  Washing- 
ton street  to  the  Allegheny  river,  thence  along  the  Allegheny  river 
to  its  confluence  with  the  Monongahela  river,  thence  along  the 
Monongahela  river  to>the  place  of  beginning;  to  the  great  damage 
and  common  nuisance  of  all  the  good  citizens  of  this  commonwealth 
inhabiting  said  city,  contrary  to  the  form  of  the  ordinance  of  the 
citizens  of  said  city,  ordained  and  created  in  select  and  common 
councils  assembled,  against  the  form  of  the  act  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  common- 
wealth of  Pennsylvania. 

The  second  count  charged,  that  the  said  William  Stewart,  on  the 
day  and  year  aforesaid,  at  the  city  aforesaid,  and  within  the  juris- 
diction of  this  court,  with  force  and  arms,  did  cause  to  be  made, 
built  and  erected,  a  certain  wooden  building,  mansion-house,  coach 
maker's  shop,  wagon  maker's  shop,  carpenter's  shop,  blacksmith's 
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shop,  workshop,  carriage-house,  ware-house,  house,  store,  and 
stable,  on  and  fronting  on  Third  street,  between  Wood  street  and 
Smithfield  street,  in  said  city,  and  within  that  part  of  the  said  city, 
contained,  bounded  and  included  by  and  within  the  bounds  and 
limits  following;  that  is  to  say,  beginning  on  the  Monongahela 
river  at  the  end  of  Grant  street,  and  thence  running  along  said 
Grant  street  to  Liberty  street,  thence  across  Liberty  street  to  Wash- 
ington street,  thence  along  Washington  street  to  the  Allegheny  river, 
to  its  confluence  with  the  Monongahela  river,  thence  along  the 
Monongahela  river  to-the  place  of  beginning;  to  the  great  damage 
and  common  nuisance  of  the  good  citizens  of  this  commonwealth 
inhabiting  said  city,  contrary  to  the  form  of  the  ordinance  of  the 
citizens  of  said  city,  ordained  and  created  in  select  and  common 
councils  assembled,  against  the  form  of  the  act  of  assembly  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
commonwealth  of  Pennsylvania. 

The  jury  on  the  trial  found  the  following  special  verdict,  and  the 
court  below  entered  judgment  for  the  commonwealth. 

"  The  jury  doth  agree  by  the  evidence  given,  and  a  visit  to  the 
premises  by  them,  that  William  Stewart,  of  the  city  of  Pittsburgh, 
the  defendant  named  in  this  indictment,  did,  between  the  1st  day 
of  February  and  the  1st  day  April  1837,  cause  to  be  erected  or 
built  within  the  limits  mentioned  in  the  indictment,  a  coach  maker's 
shop,  carriage-house,  blacksmith  shop,  and  stable,  fronting  on 
Third  street,  between  Wood  and  Smithfield  streets,  in  the  city  of 
Pittsburgh,  sixty  feet,  and  extending  back  eighty-five  feet,  (in  the 
following  manner:)  first,  by  erecting  two  frames  on  each  side,  fifteen 
feet  front,  extending  back  eighty-five  feet,  on  wooden  sills;  then 
throwing  a  roof  over  the  whole,  including  the  thirty  feet  area  in  the 
centre.  And,  after  the  frames  and  roofs  stood  from  three  to  four 
weeks,  the  front  and  part  of  both  sides  were  filled  in,  between  the 
studding,  with  brick,  leaving  above  fifty-nine  feet  on  one  side,  and 
twenty-three  feet  on  the  other  side  blank,  excepting  the  studding, 
which  is  closed  in  by  the  brick-house  of  Mrs  Oliver,  on  the  one 
side,  and  the  masonic  hall  on  the  other;  the  rear  of  the  building 
being  left  open,  except  that  part  which  is  closed  by  a  brick  wall  of 
William  Graham,  about  ten  feet  high,  running  about  two-thirds  of 
the  way  across,  and  the  balance  by  a  frame-house  of  the  said 
Graham. 

"  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  respectively 
do  say,  that  not  being  able  to  agree  as  to  whether  the  evidence  is 
sufficient  in  law,  to  convict  or  acquit  the  defendant  of  the  charge  in 
the  indictment,  they  find,  that  if,  in  the  opinion  of  the  court,  the 
erection  of  such  a  building  as  described,  amounts  to  the  offence 
charged  in  the  indictment,  then,  and  in  such  case,  they  say,  the  de- 
fendant is  guilty  in  manner  and  form  as  he  stands  indicted;  but  if 
not  so  sufficient,  then  the  defendant  is  not  guilty  in  manner  and 
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form  as  indicted,  and  that  the  county  pay  the  costs  of  prosecution, 
and  so  they  say  all." 

The  plaintiff  in  error  assigned  for  error: 

1.  That  the  indictment  is  fatally  defective,  in  as  much  as  it  does 
not  set  forth  sufficient  matter  of  substance  to  give  jurisdiction  to  the 
court. 

2.  The  indictment  is  defective  in  this,  that  there  is  nothing  in  it 
by  which  the  court  is  judicially  informed  of  the  existence  of  the 
city  of  Pittsburgh,  or  of  the  authority  of  its  councils  to  pass  the  ordi- 
nance on  which  the  prosecution  is  grounded,  or  of  the  action  of  the 
councils  in  reference  to  it. 

3.  The  special  verdict  does  not  set  forth  an  offence  within  the 
meaning  of  the  act  of  assembly,  or  the  ordinance  founded  on  it. 

Sha/er,  for  plaintiff  in  error,  objected  first  to  the  indictment,  that 
it  was  defective,  in  not  setting  out  the  ordinance  of  the  city  of  Pitts- 
burgh. The  act  of  assembly  of  April  10,  1826,  authorized  the  ordi- 
nance within  such  parts  as  the  corporation,  by  their  by-laws,  should 
prescribe  and  limit.  The  ordinance  so  limiting  and  prescribing, 
should  be  stated  in  the  indictment.  Acts  erecting  cities,  boroughs, 
creating  turnpike  and  other  companies,  are  private  acts;  6  Bac,  *ftb. 
374;  1  Chit.  Com.  Law  277;  1  Saund.  193;  4  Co.  76;  1  Str.  538; 
Coivp.  26.  Where  a  power  to  the  mayor,  aldermen,  and  citizens,  to 
purchase  lands  and  make  a  road,  is  recited  in  the  pleadings;  King  v. 
Horn,  Cowp.  685;  1  Sos.  4'  Pul.  58;  7  Cmvan  608,  in  debt  for  a 
penalty  under  a  by-law,  the  narr.  must  set  forth  the  authority  to 
make  it. 

2.  The  special  verdict  does  not  set  forth  any  offence  within  the 
ordinance.  It  is  not,  according  to  common  understanding,  a  wooden 
building,  which  alone  is  prohibited  by  the  ordinance.  It  is  true,  it 
is  chiefly  of  wood;  but  a  portion  of  the  building  is  of  brick.  Penal 
statutes  are  to  be  construed  strictly.  4  Conn.  Rep.  60.  An  act  of 
assembly  was  passed  specially  to  meet  such  a  case  as  this  in  Phila- 
delphia. Many  of  the  buildings  in  Pittsburgh  are  erected  in  the 
way  this  is,  at  one-half  the  expense  of  brick  buildings:  and  beyond 
the  city,  wooden  buildings  are  common. 

Findlay,  for  defendant  in  error,  insisted,  1.  That  it  was  clearly  a 
public  act  of  assembly.  It  creates  an  offence  against  the  common- 
wealth, punishable  by  indictment.  How  can  such  an  act  be  a  pri- 
vate act?  The  subject  matter  is  public.  Municipal  corporations  are 
public  corporations,  and  their  ordinances  will  be  taken  notice  of, 
though  not  particularly  set  out  in  the  pleadings. 

2.  He  contended,  it  was  in  effect  a  wooden  building,  the  inter- 
mixture of  brick  being  a  mere  evasion  of  the  law,  to  save  expense, 
whilst  the  city  was  left  exposed  to  all  the  dangers  from  fires,  which 
the  law  was  intended  to  prevent.  The  court  ought  to  give  the  ordi- 
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nance  a  fair  construction,  so  as  to  carry  out  the  known  object  for 
which  it  was  enacted. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  facts  found  by  the  special  verdict,  show  that 
the  building  in  this  instance  was  what  is  commonly  called  brick- 
pane,  composed  partly  of  wood  and  partly  of  brick.  If  this  were  a 
remedial  law,  it  might  be  construed  liberally,  so  as  to  effectuate  the 
design  of  the  legislature,  which  was  to  guard  against  the  danger  of 
fires  in  a  populous  city.  But  being  a  penal  statute,  and  this  proceed- 
ing of  a  criminal  cast,  the  rule  of  law  is  well  settled,  that  such  sta- 
tutes are  to  be  construed  strictly,  and  that  no  one  is  to  be  brought 
within  the  penalty  of  the  act,  who  is  not  within  the  plain  meaning 
of  the  words,  strictly  construed:  and  they  are  confined  to  wooden 
buildings  only.  This  interpretation  seems  to  be  the  more  necessary 
in  the  present  case,  because,  to  reach  cases  of  this  kind  in  Philadel- 
phia, where  buildings  were  composed  partly  of  brick,  and  partly  of 
wood,  or  other  combustible  materials,  a  special  act  of  the  legislature 
was  deemed  requisite,  notwithstanding  there  was  an  ordinance  in 
existence  similar  to  that  on  which  the  present  indictment  is  framed. 
We  think,  therefore,  the  facts  found  by  this  special  verdict  do  not 
bring  the  case  within  the  ordinance,  and  that  to  reach  such  cases  it 
will  be  necessary  for  the  corporation  of  Pittsburgh  to  procure  from 
the  legislature  another  act  of  assembly,  and  to  frame  another  ordi- 
nance suited  to  the  case. 

Judgment  reversed. 


Bayne  against  Wylie. 

The  validity  of  an  assignment  for  the  benefit  of  creditors,  is  not  affected  by 
the  circumstance  of  its  prescribing  a  particular  form  of  release.  The  creditor  is 
a  purchaser  of  his  preference,  and  must  take  it  on  the  debtor's  terms. 

A  stipulation,  in  the  assignment,  for  the  delivery  of  the  merchandize  assigned, 
in  specie,  to  a  particular  class  of  preferred  creditors,  at  prime  cost,  the  value 
to  be  settled  by  the  assignee,  is  valid  and  proper. 

ERROR  to  the  district  court  of  Allegheny  county. 

Andrew  Wylie,  assignee  of  H.  N.  and  W.  W.  Walters,  against 
Andrew  Bayne,  high  sheriff'  of  Allegheny  county.  This  was  an 
action  of  trespass  de  bonis  asportatis. 

The  parties  agree  upon  the  following  case,  stated  for  the  opinion 
of  the  court,  to  be  considered  in  the  nature  of  a  special  verdict, 
with  leave  to  either  party  to  take  a  writ  of  error. 

The  plaintiff  claims  title  to  the  goods,  for  the  taking  of  which  the 
x. — 2  B 
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above  action  is  brought,  by  virtue  of  the  following  deed  of  assign- 
ment, viz. 

This  indenture  made  and  concluded  this  28th  day  of  September, 
between  Hanson  N.  Walters  and  William  W.  Walters,  merchants, 
trading  and  doing  business  under  the  firm  and  style  of  Hanson  N. 
Walters  &  Co.,  parties  of  the  first  part,  and  Andrew  Wylie,  party 
of  the  second  part,  both  of  the  city  of  Pittsburgh,  Pennsylvania. 

Whereas  the  said  parties  of  the  first,  owing  to  the  great  pressure 
of  the  times,  have  been  unable  to  meet  and  pay  off  the  claims  upon 
them,  which  they  justly  owe,  witnesseth  that  the  said  Hanson  N. 
and  William  W.  Walters,  in  consideration  of  1  dollar,  to  them  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  and  of  the 
covenants  and  agreements  hereinafter  contained,  do  hereby  give, 
grant  and  assign,  arid  transfer  unto  the  said  Andrew  Wylie,  and 
his  assigns,  all  their  merchandize,  wares,  stock  in  trade,  and  all  sums 
of  money,  due  or  coming  to  them  on  mortgages,  bonds,  notes,  bills 
of  exchange, -or  book  accounts,  or  other  manner  whatsoever,  to 
have  and  to  hold  to  the  said  Andrew  Wylie,  upon  the  trust  follow- 
ing, viz:  In  trust  to  sell  or  dispose  of,  at  public  or  private  sale,  with 
the  reservation  hereinafter  mentioned,  all  the  goods,  &c.,  and  to 
collect  all  the  stuns  of  money  aforesaid,  and  divide  and  distribute 
the  proceeds  in  the  following  manner,  viz:  ' 

1.  From  the  moneys  due  to  the  said  H.  N.  &  William  W.  Wal- 
ters, by  book  account  or  otherwise,  and  which  may  be  collected,  to 
pay,  in  the  first  place,  John  B.  Warden  his  full  claim,  for  1000  dol- 
lars, or  thereabouts;  and  to  William  G.  Alexander,  also,  his  entire 
claim,  for  175  dollars,  which  will  be  due  him,  should  a  draft  come 
back  on  Erie,  with  his  endorsement,  protested. 

2.  Charles  F.  Raymond,  of  Philadelphia,  to  be  paid  his  claim,  for 
which  he  has  obtained  a  judgment,  for  something  over  700  dollars; 
and  James  Parker,  his  claim  for  about  175  dollars;  and  also  James 
Walters,  of  Philadelphia,  to  be  reimbursed  whatever  sum  or  sums 
of  money  which  he  has  paid,  or  shall  hereafter  pay,  for  or  on  ac- 
count of  endorsements,  acceptances,  or  other  undertakings,  for  the 
said  Hanson  N.  Walters  and  William  W.  Walters,  partners  as 
aforesaid. 

3.  The  said  trustee  shall  distribute  among  such  creditors  as  may 
release  within  sixty  days  from  the  date  hereof  the  said  H.  N.  Wal- 
ters &  W.  W.  Walters  from  their  liabilities  to  the  said  creditors,  in 
every  manner,  for  any  debt  or  debts  heretofore  contracted,  and  who 
shall  sign  the  release  appended  hereto,  as  evidence  thereof,  all  the 
wares  and  merchandize  of  them  the  said  H.  N.  &  W.  W.  Walters, 
now  in  their  store-room  in  the  city  of  Pittsburgh,  at  their  prime  cost, 
exclusive  of  carriage,  until  each  shall  have  received  payment  of  his 
claim  in  full,  provided  the  goods,  &c.,  should  be  sufficient  for  that 
purpose;  and  if  they  should  not  prove  sufficient,  then  this  distribu- 
tion to  be  made/?ro  rata;  the  question  of  prime  cost  to  be  settled 
in  every  instance  by  the  trustee;  and  no  distribution  or  division  to 
be  made  until  the  expiration  of  sixtv  dav*  from  th0  date  of  this  in- 


Sept.  1840.]  OF  PENNSYLVANIA.  311 

[Baync  v.  Wylie.] 

-"denture.  Should  the  goods,  &c.,  be  more  than  sufficient  to  pay  the 
creditors  who  may  sign  the  release  hereto  appended,  then  the  resi- 
due to  be  sold  by  the  said  trustee,  as  he  shall  think  best  for  the  inte- 
rest of  the  creditors,  and  the  proceeds  to  be  distributed  among  them 
pro  rata.  But  should  the  goods  and  merchandize,  estimated  at 
their  prime  cost  as  aforesaid,  prove  insufficient  to  satisfy  the  claims 
of  those  who  may  sign  the  release,  as  aforesaid,  then  such  creditors 
are  to  be  paid  the  residue  out  of  any  moneys  which  may  remain 
after  those  creditors  who  have  been  hereinbefore  preferred  specially 
by  name  have  been  satisfied  in  full  of  their  demands;  such  distribu- 
tion also  to  be  made  pro  rata.  And  it  is  agreed,  that  the  said  trustee 
may  reimburse  himself  all  costs  and  expenses  he  may  be  put  to  in 
the  management  and  performance  of  the  trusts  hereby  reposed, 
together  with  allowance  and  commissions  customary  among 
merchants. 

And  the  said  Hanson  N.  Walters  and  W.  W.  Walters,  do  hereby 
constitute  the  said  Andrew  Wylie  their  lawful  attorney,  in  their 
name,  but  for  the  purposes  aforesaid,  to  demand,  sue  for,  recover, 
and  receive,  all  and  singular  the  premises  assigned,  in  trust,  and 
upon  receipt  of  the  same,  or  any  part  thereof,  to  give  acquittances; 
to  compound  for  the  same,  or  any  part  thereof,  or  settle  the  sameby 
arbitration,  at  his  discretion;  and,  generally,  to  do  all  acts  necessary 
to  effect  the  interest  of  these  presents:  and  the  said  Andrew  Wylie 
covenants  and  agrees,  that  he  will  faithfully  execute  all  the  trusts 
herein  and  hereby  reposed  in  him,  and  render  a  true  account  of  the 
same  according  to  law.  In  testimony  whereof  we  have  hereunto 
set  our  hands  and  seals,  this  twenty-eighth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine. 

H.  N.  WALTERS,  [L.  s.] 
W.  W.  WALTERS,  [L.  s.] 
ANDREW  WYLIE.  [L.  s.] 

Release  appended  to  the  assignment: 

Know  all  men  by  these  presents,  that  we,  the  undersigned,  sub- 
scribing creditors  of  Hanson  N.  Walters  and  W.  W.  Walters,  partners, 
under  the  firm  of  H.  N.  Walters  &  Co.,  for  the  consideration  in 
the  foregoing  indenture  mentioned,  do  severally,  for  themselves  and 
respective  partners,  release  unto  the  said  Hanson  N.  and  William  W. 
Walters,  all  manner  of  action  and  actions,  judgments,  executions,  and 
all  other  claims  and  demands  whatsoever,  which  they  in  any  man- 
ner have  and  possess.  Witness  our  hands  and  seals,  &c. 

It  is  admitted  that  the  Messrs  Walters  were  possessed  of  no  es- 
tate, real  or  personal,  besides  what  might  pass  under  the  above 
assignment. 

The  defendant  is  admitted  to  be  the  high  sheriff  of  the  county  of 
Allegheny. 

On  the  7th  day  of  October  1839,  A.  &  S.  Lippincott  obtained 
a  judgment  against  the  said  H.  N.  Walters  &  Co.  (No.  339,  of 
November  term  1839,)  for  the  sum  of  3038  dollars,  for  a  debt 
contracted  prior  to  the  date  of  the  assignment,  and  on  the  3d 
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day  of  December  1839,  a  fieri  facias,  No  to  January  term 
1840,  was  issued  in  the  district  court  in  which  the  judgment  was 
obtained,  and  put  into  the  hands  of  the  defendant,  by  virtue  of  which 
execution  so  issued,  the  defendant  levied  on  the  goods  in  contro- 
versy, and  claims  title  to  the  same  under  such  execution. 

It  is  admitted,  at  the  time  of  the  assignment,  H.  N.  Walters  &  Co. 
were  largely  indebted  to  creditors  whose  names  are  not  mentioned 
in  the  assignment,  and  several  actions  were  proceeding  against  them 
at  the  date  of  the  assignment,  and  on  the  claim  of  A.  L.  Lippincott 
judgment  was  regularly  obtained,  under  the  rules  of  the  court,  on 
the  Monday  next  succeeding  the  date  of  the  assignment. 

The  plaintiff  took  possession  of  the  goodsof  the  assignorson  the  day 
of  the  assignment,  and  held  possession  at  the  time  of  the  levy.  It  is 
also  admitted  that  some  of  the  creditors  signed  the  release  within  the 
limitation  of  sixty  days  in  the  assignment.  It  is  admiited  that  the 
assets  in  the  hands  of  the  assignee  were  not  sufficient  to  discharge 
the  whole  of  the  debts  which  were  due  and  owing  by  the  assignors 
at  the  time  of  their  assignment. 

If  the  court  be  of  opinion,  upon  the  foregoing  statement  of  facts, 
that  the  title  to  the  goods  so  levied  upon  was  legally  vested  in  the 
said  plaintiff,  then  judgment  to  be  entered  for  said  plaintiffs:  if,  on 
the  contrary,  the  court  should  be  of  opinion  that  the  assignment,  as 
against  the  creditors  of  the  said  Messrs  Walters,  is  fraudulent,  and 
void  in  law,  and  vested  no  title  to  the  goods  in  said  plaintiff,  judg- 
ment to  be  entered  for  the  defendant. 

The  court  below  rendered  a  judgment  for  the  plaintiff. 

Shaler  and  Metcalf,hr  plaintiff  in  error,  cited  5  Whart.  131. 

Wylie  and  M'Candless,  for  defendant  in  error,  cited  5  Rawle 
221;  3  Penns.  Rep.  91;  2  Penns.  Rep.  92;  3  Watts  19S;  6  Watts 
543. 

PER  CURIAM. — This  cause  has  been  argued  as  if  this  species  of 
assignment  were  a  cherished  child  of  our  protection;  but  that  notion 
is  certainly  founded  on  a  misconception  of  the  origin  and  bent  of  our 
decisions.  We  have  held  no  other  doctrine  in  respect  to  it  than  has 
been  held  by  the  courts  of  our  sister  states.  That  the  rule  of  the 
court  is  not  peculiar  to  Pennsylvania,  is  shown  by  Stephenson  v. 
Hay  wood,  Prec.  in  Chan.  310,  and  its  countless  progeny,  both  Eng- 
lish and  American,  collected  in  2  Kent  532.  Such  a  rule  is  the  ine- 
vitable consequence  of  an  admitted  principle  of  the  common  law, 
which  the  legislature  alone  is  competent  to  change;  for  where  a  fail- 
ing debtor  is  allowed  to  pay  his  debts  in  the  order  that  pleases  him, 
he  necessarily  has  it  in  his  power  to  make  his  own  terms;  and  no 
statutory  regulation  of  the  trust  can  prevent  him.  Nor  would  it 
help  the  matter  to  prohibit  voluntary  assignments  altogether,  when 
the  purpose  may  be  as  readily  effected  by  confession  of  judgment, 
by  direct  delivery  of  the  effects  to  the  preferred  creditors,  without 
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the  intervention  of  trustees,  or  by  a  thousand  other  contrivances 
which  the  ingenuity  of  fraudulent  men  can  always  supply.  Nothing 
less  than  a  sequestration  of  the  effects  can  go  to  the  root  of  the  evil; 
and  so  long  as  the  national  legislature  shall  refuse  to  exercise  its 
exclusive  power  to  enact  a  bankrupt  law,  so  long  will  the  creditor 
be  under  the  control  of  his  debtor,  and  so  long  will  it  be  our  duty 
to  restrain  the  subordinate  courts  and  ourselves  from  exercising  a 
legislation  which  is  forbidden  even  to  the  legitimate  legislatures  of 
the  states. 

That  a  particular  form  of  release  is  prescribed  and  appended,  can 
not  affect  the  legality  of  the  assignment.  The  creditor  is  a  purchaser 
of  his  preference,  and  must  take  it  on  the  debtor's  terms. 

Nor  is  it  more  material  that  the  merchandize  was  to  be  delivered 
in  specie,  to  a  particular  class  of  the  preferred  creditors,  at  prime 
cost.  Though  a  debtor  may  not  give  away  his  property  on  pretence 
of  payment,  yet  when  a  common  price  is  fixed  as  a  measure  of  dis- 
tribution, it  is  immaterial  at  what  it  is  put,  provided  the  actual  value 
is  not  more  than  adequate  to  satisfaction  in  full;  and  there  is  no  pre- 
tence that  it  was  so  in  this  instance,  for  no  stock  of  old  goods  would 
sell  for  cost.  That  the  question  of  value  should  be  settled  by  the 
assignee,  who  was  a  naked  trustee,  was  entirely  proper.  He  had 
access  to  the  original  invoices;  and,  indeed,  it  was  not  at  all  mate- 
rial how  he  settled  it  betwixt  the  preferred  creditors,  each  of  whom 
had  an  equal  right  to  take  at  the  valuation;  and  all  of  whom 
might  take  jointly,  in  order  to  put  the  goods  to  sale,  if  they  could 
not  agree  to  take  separately.  There  is  nothing  in  that  circumstance, 
therefore,  and  it  is  a  conclusive  proof  of  fair  intent,  that  any  surplus, 
which  might  remain,  was  directed  to  be  distributed  among  those 
who  should  not  release. 

Judgment  affirmed. 


Haines  against  O'Conner. 

When  a  transaction  in  relation  to  the  purchase  of  land  has  been  carried  on 
rnalajide,  there  is  a  resulting  trust  by  operation  of  law;  yet  unless  there  be 
something  in  the  transaction  more  than  is  implied  from  the  mere  violation  of  a 
parol  agreement,  equity  will  not  decree  the  purchaser  to  be  a  trustee,  but  will 
put  him  to  his  action  for  damages  for  the  breach  of  such  parol  contract. 

A  purchaser  at  a  sheriff's  sale  who  has  paid  the  purchase-money,  can  only  be 
held  to  be  a  trustee  on  the  ground  of  fraud;  when  he  is  guilty  of  frand  he  is  a 
trustee  for  the  creditor  and  for  the  debtor  also,  unless  he  oeparticeps  criminis. 

ERROR  to  the  district  court  of  Allegheny  county. 
Peter  Haines  against  Nathaniel  Patterson  and  Mary  O'Conner. 
This  was  an  action  of  ejectment  for  a  lot  of  ground  in  the  borough 
x. — 2  B* 
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of  Birmingham.     The  original  title  was  admitted  to  have  been  in 
the  plaintiff  Peter  Haines. 

The  defendants  gave  in  evidence  a  judgment  of  Thomas  Alger 
against  Peter  Haines,  entered  in  1831,  a  fieri  facias  upon  it,  a  levy 
of  the  lot  in  controversy,  inquisition  and  condemnation,  venditioni 
exponas  to  January  term  1823,  upon  which  it  was  sold  to  Domi- 
nick  O'Conner  for  312  dollars,  who  received  the  deed  of  the  sheriff 
dated  March  21,  1823;  also  the  will  of  Dorninick  O'Conner  dated 
February  16,  1831,  devising  the  property  to  Mary  O'Conner  the 
defendant. 

The  plaintiff  then  called  several  witnesses  to  establish  the  fact 
that  the  purchase  at  the  sheriff's  sale  by  O'Conner  was  for  the 
plaintiff,  and  he  was  therefore  a  trustee: — 

Edward  Ensell  sworn: — I  was  one  of  the  original  partners  with 
Haines.  Know  the  property  well.  This  lot  was  assigned  to 
Peter  Haines  in  our  deed  of  partition  No.  7.  Peter  Haines  put 
up  a  two  story  brick  house  on  the  lot,  and  kitchen,  smoke  house, 
&c.  What  it  sold  for  at  sheriff's  sale  did  not  pay  for  the  brick  in 
the  house;  would  suppose  it  would  have  cost  2000  dollars  to  put 
up  that  house  and  finish  it  as  it  was  in  my  opinion.  I  was  pre- 
sent at  the  sheriff's  sale;  on  that  day  Mr.  O'Conner  and  I  were 
standing  before  the  cow  house  by  the  pump;  when  the  sale  was 
opened  the  sheriff's  advertisement  was  read  by  Mr  Hubly,  and 
Mr  Wendt  bid  250  dollars  for  this  house  and  lot;  stood  three  or 
four  feet  from  O'Conner  and  me;  O'Conner  said  what  are  you 
bidding  for;  don't  bid,  says  he;  I  am  bidding  in  for  Peter;  says 
Wendt  I  am  glad  of  that,  for  that  is  my  intention;  from  that  Mr 
Wendt  left  us;  there  were  a  great  number  of  people  around;  bid- 
ding soon  ceased;  none  but  Wendt  was  apprised  of  the  nature  of 
O'Connor's  bid;  but  after  he  went  round  they  ceased  bidding,  and 
it  was  knocked  down  for  312  dollars.  Any  person  within  six, 
eight  or  ten  feet  might  have  heard  the  conversation  between 
O'Conner  and  Wendt.  I  heard  Wendt  say,  we  need  not  bid  against 
one  another.  After  the  sale  was  over,  Mr  and  Mrs  O'Conner 
walked  home  together  to  Birmingham.  We  had  chat  about  the 
nature  of  this  sale;  says  I,  Mr  O'Conner,  you  are  believed  to  be 
Peter  Haines'  friend;  says  he,  I  am.  On  Sukes  run  bridge,  says 
he,  stop,  I  will  tell  you  something  particular;  I  am  determined, 
says  he,  to  be  Peter  Haines' friend  in  spite  of  all  the  manifestations 
of  Sutton,  Wendt  &  Co.,  to  oppress  him.  Whenever  Peter  Haines 
pays  me  what  I  have  to  pay  the  sheriff  it  is  his  property,  for  I  will 
not  lay  out  a  fi'penny-biton  it.  Me  and  Mr  O'Conner  were  very 
intimate;  he  told  me  time  after  time  he  considered  it  Peter's  pro- 
perty whenever  he  paid  him  what  lie  had  to  pay  the  sheriff.  The 
sale  took  place  on  Wednesday  or  Thursday;  Mr  O'Conner  told 
me  two  or  three  days  after  on  Tuesday  evening,  that  Mr.  Rhiter,  a 
confectioner  in  the  Diamond,  had  offered  him  1000  dollars  for  his 
bargain,  and  says  he,  by  the  holy  father  I  won't  sell  it  to  any  body; 


Sept.  1840.]  OF  PENNSYLVANIA.  315 

[Haines  v.  O'Conner.] 

I  bought  it  for  Peter,  and  it  is  his  whenever  he  does  what  I  have 
said. 

Cross-examined. — As  an  individual,  was  friendly  to  Peter  Haines; 
that  was  my  impression  from  his  saying  I  was  going  to  bed  for 
Peter  too;  a  hard  matter  lo  tell  what  such  property  would  bring  at 
public  sale  at  this  time.  I  candidly  believe  it  would  have  brought 
2000  dollars  at  that  time;  since  the  sale  the  property  has  been  in 
the  possession  of  different  persons;  Thomas  Johnson,  son-in-law  of 
O'Conner,  lived  in  it  some  lime;  should  suppose  100  dollars  was  a 
very  moderate  rent  from  the  nature  of  the  buildings  and  every  thing 
concerning  it.  Haines  lived  in  the  house  at  the  time  of  the  sale; 
towards  fall  he  left  it,  moved  to  Wheeling;  O'Conner  then  went 
into  possession.  A  single  house,  at  least  24  feet  in  front;  two 
rooms  clear,  suppose  30  feet  deep,  the  house  was  built  in  1812; 
after  we  had  drawn  for  the  lots,  but  before  the  deed  of  partition 
was  made;  we  owed  for  the  lots  in  1812  in  winter;  house  begun  in 
the  spring;  deed  not  executed  for  a  considerable  time  after;  when 
I  valued  the  building  I  spoke  of  the  cost  at  the  time  it  was  built; 
in  1812  or  1813,  they  built  mostly  by  book  of  prices;  .sometimes 
they  threw  off  10  per  cent,  and  from  that  to  20  per  cent,  for 
prompt  payment.  I  could  have  got  it  for  15  per  cent,  below  book 
of  prices  at  that  time.  In  1823  property  sold  for  a  pretty  fair 
price  at  private  sale,  but  when  under  the  hammer  it  went  for  what- 
ever could  be  got;  a  great  deal  of  property  sacrificed  about  that 
time  uncler  the  sheriff's  hammer;  mine  was  sold  shortly  after  this, 
at  a  sacrifice;  it  sold  for  less  than  the  timber  cost  to  put  the  house 
up.  1  don't  know  that  the  sacrifice  was  greater  in  this  case  than 
in  others  about  that  time;  we  stood  by  the  purnp  when  the  pro- 
perty was  knocked  down;  O'Conner  went  up  to  the  window; 
Hubly  cried  the  property;  stood  on  the  pavement  by  the  window; 
Stewart  was  inside;  Haines  left  the  house  and  went  to  Wheeling, 
and  has  continued  to  reside  there  ever  since. 

John  Keller,  sworn. — Knew  O'Conner  and  Peter  Haines;  a  few 
days  after  the  sale,  perhaps  a  week,  O'Conner  mentioned  to  me  he 
was  very  sorry  for  Mr  Haines  that  his  property  was  sold;  that  he 
had  purchased  it  for  312  dollars;  that  he  did  not  purchase  for  him- 
self, but  for  Mr  Haines;  that  at  any  time  he  paid  him  his  money 
he  might  have  the  property;  he  lamented  Mr  Haines'  case,  that 
they  had  taken  the  advantage  of  him;  he  told  me  the  same  story 
different  times  afterwards;  perhaps  five  or  six  times  in  the  course 
of  this  year.  The  money  the  property  was  sold  for  would  not  pay 
for  the  brick  and  lime  in  the  house;  average  value  of  the  house 
rent  from  that  till  now  would  be  about  100  dollars  a  year. 

Several  other  witnesses  testified  to  the  same  facts. 

The  defendant  then  gave  evidence  as  follows:  — 

James  Patterson,  sworn. — I  knew  O'Conner;  intimate  with  him; 
know  the  house;  the  condition  was  bad;  it  wanted  a  great  deal  of 
repairs  at  the  time  it  was  sold;  after  the  sale  it  was  repaired  at 
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O'Conner's  expense;  a  new  roof  put  on  the  house;  new  shingles  at 
least,  and  various  other  repairs;  this  was  after  Haines  left  it  some 
considerable  time;  do  not  recollect  who  was  O'Conner's  first  tenant, 
from  anything  J  understood;  on  the  day  of  the  sale  I  was  on  the 
ground;  had  no  conversation  with  any  of  the  parties;  some  person; 
cannot  recollect  the  sum,  about  200  dollars  or  thereabouts;  then 
there  was  a  short  adjournment  of  the  sale;  it  was  then  about  din- 
ner time;  Mr.  Wendt  and  several  others  and  myself,  went  to  get 
some  refreshments;  I  thought  I  heard  Hubly  crying  the  sale;  I  said 
to  Wendt  come,  and  the  sale  is  begun;  he  said  I  will  not  go  yet;  I 
said  I  would  go;  came  on  the  ground;  they  were  crying  it  at  300, 
or  310  dollars,  or  something  that  way;  I  was  standing  a  yard  or  a 

yard  and  a  half  off;  I  heard  him  bid dollars;  after  some  little 

time  it  was  knocked  down  to  Mr  O'Conner;  Mr  Wendt  came  up 
very  soon  afterwards;  says  he  to  O'Conner,  who  did  you  buy  in 
for?  he  said  for  himself,  at  which  Mr  Wendt  seemed  very  angry, 
and  some  very  unpleasant  words  passed  between  them;  I  think 
immediately  afterwards,  Wendt,  O'Conner  and  myself  went  to  a 
house  called  the  "  Hole  in  the  Wall,"  in  Diamond  alley,  to  get  a 
glass  of  grog,  and  nothing  further  said  on  the  subject;  on  the  same 
night  I  went  to  O'Conner's  house  in  Birmingham;  he  kept  tavern; 
Wendt,  Charles  Johnson  and  several  others  there,  a  conversation, 
not  of  a  very  pleasant  kind,  about  this  bidding  by  them;  Wendt 
seemed  irritated;  he  went  out;  in  a  quarter  of  an  hour  he  returned; 
seemed  in  a  better  humour:  a  little  quiet  conversation  took  place 
concerning  this  sale,  the  details  of  which  I  can  not  give;  it  was  this 
that  O'Conner  said,  that  if  the  purchase-money  were  paid  to  him, 
and  the  debt  Haines  owed  him,  he  would  give,  up  the  property  to 
him  and  his  family,  but  to  no  other  person — I  would  not  take  upon 
me  to  say  positively,  but  think  it  was  to  be  paid  in  one  or  two 
years.     I  believe  Wendt  wanted  to  purchase  it  for  himself;  I  never 
heard  him  say  a  word  about  his  wanting  to  purchase  it  for  Haines; 
Wendt  fond  of  a  glass  of  grog,  and  apt  to  speak  ironically.     After 
Haines  left,  O'Conner  took  possession;  Charles  Johnson  lived  some 
time  on  the  property;  after  that  Mrs  Johnson;  much  property  sold 
about  that  time  in  Birmingham.     It  is  my  candid  opinion,  this 
property  sold  better  than  much  other  property  sold  in  that  place  at 
sheriff's  sales,  but  it  did  not  sell  for  any  thing  like  its  value;  I  know 
this  from  woful  experience;   property  that  cost  me   upwards  of 
10,000  dollars,  sold  for  1200  and  some  odd.     Here  is  the  list  of  the 
sheriff's  sale  of  my  property;  one  lot  sold  for  110  dollars,  a  lot  95 
feet  by  60,  on  which  was  erected  two  good  frame  buildings  two 
story  high,  about  24  feet  each  in  front,  16  feet  deep,  with  a  kitchen 
16  by  12;  houses  well  finished.     The  next  was  lot  178,  same  size, 
and  two  houses  finished  in  same  manner,  that  sold  for  the  enor- 
mous sum  of  50  dollars.     The  next  lot  No.  83,  no  buildings  on  it — 
that  sold  for  30  dollars.     Lot  No.  89,  on  which  was  a  two  story 
frame  house,  buildings,  &c. — sitting  room — 90  feet  deep,  that  sold 
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for  155  dollars.  Lot  98,  which  had  shops,  the  carpenter  work  of 
which  alone  cost  me  800  dollars,  sold  for  60  dollars.  Lot  103,  a 
stable  and  wareroom,  sold  for  51  dollars.  No.  104,  on  which  was 
a  good  two  story  frame  house,  24  feet  front,  two  rooms  deep,  sold 
for  150  dollars.  Lot  188  for  50  dollars;  another  at  43  dollars;  one 
acre  at  96  dollars,  and  one  for  68  dollars.  On  two  of  these  lots 
was  a  brick  house,  the  whole  of  it  was  sold  for  1224  dollars;  this 
was  in  1822.  One  of  these  acre  lots  would  sell  now  for  4  or  5000 
dollars.  Business  was  bad  in  Birmingham  in  1823;  many  houses 
vacant;  I  had  four  vacant  houses;  sometimes  tenants  in  who  never 
paid  any  rent.  A  great  many  occupied  without  paying  any  rent, 
just  to  get  some  person  to  take  care  of  the  house;  at  that  time  if  40 
dollars  could  be  got  a  year  clear,  for  such  a  house  he  would  do 
well;  I  think  none  of  them  that  had  houses  at  that  time  got  that; 
some  change  for  the  better  in  1828.  Know  Peter  Haines  very 
well;  he  has  told  me  many  a  time,  if  he  had  it  in  his  power  he 
would  redeem  the  property;  O'Conner  always  claimed  the  property 
to  hold  as  his  own,  not  for  any  body  else. 

Cross-examined. — A  large  crowd  at  the  sale;  when  Wendt  and  I 
went  to  take  refreshments,  O'Conner  did  not  go  along;  when  we 
came  back,  O'Conner  said  he  bid  it  for  himself;  Wendt  got  angry; 
had  harsh  words;  Wendt  intended  to  buy  it  for  himself;  from  the 
conversation,  that  was  my  impression,  he  intended  to  purchase  it 
for  himself  to  secure  himself;  I  did  not  hear  Wendt  say  to  O'Con- 
ner that  he  had  promised  to  buy  it  in  for  Haines.  My  property 
sold  on  a  judgment  of  Jones;  one  other  judgment  against  me;  some 
of  my  property  is  back  in  my  family;  M'Donald  got  a  handsome 
profit  on  it;  this  property  worth  150  dollars  per  annum  now.  I 
was  at  the  sale  from  the  beginning  to  the  end.  I  did  not  hear  it 
mentioned  by  any  body,  that  the  property  was  to  be  bid  in  for 
Haines. 

Defendant's  counsel  requested  the  court  to  charge  the  jury,  that 
admitting  all  the  testimony  in  the  case  to  be  true,  the  jury  ought 
not  to  give  a  verdict  for  plaintiff. 

The  plaintiff's  counsel  requested  the  court  to  charge  the  jury, 
that  if  they  believed  the  testimony  of  Edward  Ensell,  they  should 
find  for  the  plaintiff. 

Grier,  president. — "  The  plaintiff  in  this  case  was  formerly  seised 
of  the  property  in  dispute.  In  the  year  1822,  like  many  others  of 
his  neighbours,  he  became  entirely  insolvent,  and  soon  after  all  his 
property,  real  and  personal,  was  sold  by  the  sheriff,  still  leaving  a 
large  proportion  of  his  debts  unpaid.  At  this  sheriff's  sale,  Domi- 
nick  O'Conner  became  the  purchaser  of  the  property  in  dispute,  for 
a  sum  vastly  below  what  it  had  cost  the  plaintiff.  Much  of  the 
property  in  the  same  place  (Birmingham)  was  sold  by  the  sheriff 
about  the  same  time,  and  a  great  portion  at  a  sacrifice  even  greater 
than  that  at  which  plaintiff's  was  sold. 

"  It  is  in  evidence,  that  O'Conner  declared  at  the  sale  that  he  was 
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buying  it  for  the  plaintiff,  and  that  after  the  sale  he  frequently 
stated,  that  if  the  plaintiff  or  his  friends  would  pay  him  his  money, 
interest  and  a  judgment  which  he  held  against  plaintiff,  he  would 
convey  the  land  to  the  use  of  plaintiff  and  his  family,  but  would 
not  let  a  stranger  have  it.  It  is  stated  by  one  witness,  who  was  a 
relative  of  plaintiff,  that  this  offer  was  repeatedly  made  to  him 
afterwards  and  refused;  till  finally  in  1829,  the  witness  again,  for 
the  first  time,  offering  to  treat  with  O'Conner  on  the  subject,  was 
told  by  him,  that  it  was  now  too  late.  Three  years  after  this 
O'Conner  died,  having  devised  the  property  to  his  wife,  the  co-de- 
fendant in  this  case. 

"In  1837,  upwards  of  fourteen  years  after  the  purchase  by  O'Con- 
ner, and  the  property  having  greatly  risen  in  value,  this  ejectment 
has  been  brought  and  a  recovery  is  urged,  on  the  ground  that 
O'Conner  was  a  trustee  for  plaintiff,  that  the  rents  and  pro  fits  of 
the  land  have  by  this  time  reimbursed  him  the  money  he  paid,  and 
his  judgment,  and  therefore  the  plaintiff  should  have  the  property. 

"  It  is  said  that  this  case  is  precisely  similar  to  the  case  of  Brown 
v.  Dysinger,  1  Rawle  40?,  in  which  a  recovery  was  had  before  the 
circuit  court  and  confirmed  in  the  supreme  court. 

"The  construction  or  rather  misconstruction  which  has  been  too 
often  put  upon  that  case,  has  made  it  a  dangerous  precedent,  and 
one  which  has  caused  a  great  deal  of  vexatious  litigation  in  the 
country. 

"  We  all  remember  how  much  property  was  sacrificed  at  sheriff's 
sale  through  this  state,  some  years  ago.  In  almost  every  instance 
where  the  property  was  purchased  by  a  neighbour,  he  has  ex- 
pressed a  willingness  and  desire  to  favour  the  former  owner  and 
his  family,  and  to  let  them  have  the  property  again  on  refunding 
the  money.  But  in  those  times  of  difficulty,  when  money  was  so 
scarce,  few,  very  few,  found  means  or  friends  to  assist  in  recovering 
their  lost  estates.  In  course  of  time,  when  the  property  has  greatly 
risen  in  value,  and  money  become  more  plenty,  friends,  or  at  least 
persons  willing  to  join  in  a  speculation,  are  found  willing  to  ad- 
vance their  assistance  to  disinter  these  stale  and  forgotten  promises, 
and  treat  them  as  valid  trusts.  And  many  suits  have  been  brought 
on  the  supposition,  that  the  case  of  Peebles  v.  Reading  and  Brown 
v.  Dysinger,  established  the  doctrine, '  lhat,  if  I  proclaim  that  I  hold 
my  house  for  B,  on  terms  of  conveying  to  him  when  he  shall  re- 
imburse me,  this  is  not  a  contract  for  sale  within  the  statute  of 
frauds,  but  a  trust  which  a  court  of  chancery  would  execute.' 

"  But  those  cases  do  not  teach  this  doctrine,  and  if  they  did,  it  has 
since  been  overruled.  Kepler  v.  Kepler,  2  Watts  325. 

"You  are,  therefore,  instructed,  that  if  O'Conner  purchased  this 
property  with  his  own  money,  expressing  an  intention  to  let  the 
plaintiff  have  it  by  reimbursing  him  his  own  money,  if  he  bought 
it  fairly  at  the  sheriffs  sale,  as  the  highest  arid  best  bidder,  and 
afterwards  frequently  declared  his  willingness  to  give  it  him  on 
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these  conditions,  which  were  not  accepted  by  the  plaintiff  or  his 
friends;  that  the  case  does  not  present  such  an  one  as  a  chancellor 
would  treat  as  a  trust  ex  malaficio,  but  is  within  the  statute  of 
frauds.  That  the  only  ground  on  which  O'Conner  can  be  treated 
as  a  trustee,  must  be  on  account  of  some  artifice  or  fraud  practised 
by  him  at  the  sale  to  the  injury  of  the  plaintiff  and  his  creditors. 

"  An  attempt  to  establish  a  title  to  land  by  parol  proof,  of  conver- 
sations made  many  years  ago,  is  one  not  to  be  favoured.  Where 
a  party  relies  upon  a  charge  of  fraud  and  artifice,  he  should  make 
out  a  clear  case. 

"  Have  you  any  proof  to  satisfy  you  that  any  fraud  or  con- 
trivance was  used  by  O'Conner  to  get  this  property  below  its  value? 
Is  there  any  evidence  that  his  intention  was  generally  known  at 
the  sale?  or  that  even  Wendt  would  have  bid  a  dollar  more  than 
was  bid  for  the  property?  Do  you  believe  that  the  numerous 
creditors  of  the  plaintiff,  whose  claims  were  not  covered  by  this 
sale,  refused  to  bid  in  order  that  the  property  might  be  struck  off 
low  for  the  use  of  the  plaintiff  and  his  family?  All  the  testimony 
bearing  on  the  subject,  is  that  of  one  witness,  who  says,  that  O'Con- 
ner said  to  Wendf,  "do  not  bid,  I  am  bidding  in  for  Peter."  Was 
this,  if  said  at  all,  said  for  the  purpose  of  an  artifice,  with  an  intent 
to  get  the  property  at  under  price,  and  then  refuse  to  let  the  plain- 
tiff have  it?  Did  he  get  a  bargain  of  the  property  by  this  con- 
trivance? 

"If  he  did  so  express  himself  to  Wendt,  did  he  not  do  all  that  an 
honest  man  and  a  neighbour  could  be  expected  to  do  for  the  plain- 
tiff. Did  he  not  refuse  1000  dollars  for  his  bargain,  immediately 
after  the  sale;  and  even  after  the  plaintiff  had  left  the  premises  and 
removed  out  of  the  state,  did  he  not  offer  to  his  relative  here  to 
give  up  the  property  if  his  money  was  returned? 

"  Was  not  the  offer  treated  with  neglect  and  even  contempt  for 
years?  Was  O'Conner,  because  he  had  expressed  a  benevolent 
feeling  for  his  neighbour,  bound  to  lay  out  of  his  money  for  years 
and  years?  Had  he  not  a  right  to  say,  as  he  did  at  length  say,  '  I 
have  waited  long  enough,  it  is  now  too  late?'  (The  court  then  re- 
ferred to  the  opinion  of  Judge  Duncan  in  Peebles  v.  Reading.) 

"  If  fraud  and  artifice  was  not  used  by  O'Conner  to  get  a  better 
pennyworth  of  this  property,  to  the  injury  of  the  plaintiff  and  his 
creditors,  he  was  not  a  trustee,  and  his  offers  (so  often  repeated)  to 
let  the  plaintiff  have  this  property  for  his  money  and  debt,  might 
have  been  withdrawn  at  any  time,  much  more  after  the  plaintiff 
had  trifled  with  them  for  fourteen  years,  and  in  the  meantime  the 
property  being  demised  to  the  defendant,  has  been  accepted  by  her 
in  lieu  of  her  dower  in  the  estate  of  her  husband." 

Skater,  for  plaintiff  in  error,  cited  1  Rawle  408;  1  Dessaus.  289. 
Forward,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by  . 

ROGERS,  J. — If  the  case  of  Browne  v.  Dysinger,  1  Rawle  408, 
has  been  understood  to  have  ruled,  "  that  if  I  proclaim  that  I  hold 
my  house  for  B,  on  terms  of  conveying  to  him  when  he  shall  reim- 
burse me  what  I  have  paid,  it  is  a  trust  which  will  be  enforced ;" 
it  arises  from  a  misapprehension  of  what  was  intended  to  be  de- 
cided. A  contrary  doctrine  is  taught  in  Kepler  v.  Kepler,  2  Watts 
327,  and  in  the  recent  case  of  Robertson  v.  Robertson,  9  Watts  42. 
In  the  latter  case  it  is  ruled,  that  although  in  all  cases  of  fraud,  and 
where  the  transaction  in  relation  to  the  purchase  of  land  has  been 
carried  on  mala  fide,  there  is  a  resulting  trust  by  operation  of  law, 
yet  unless  there  is  something  in  the  transaction  more  than  is  im- 
plied from  the  mere  violation  of  a  parol  agreement,  equity  will  not 
decree  the  purchaser  to  be  a  trustee.  A  purchaser  at  a  sheriff's 
sale,  who  has  paid  the  money,  can  only  be  held  a  trustee  ex  mala- 
ficio,  on  the  ground  of  fraud;  and  where  he  is  guilty  of  fraud,  he  is 
a  trustee  for  the  creditors,  and  for  the  debtor  also,  unless  the  debtor 
be  particeps  criminis.  But  without  the  ingredient  of  fraud,  as  in 
the  case  of  private  sales,  he  may  avail  himself  of  the  protection  of 
the  statute  of  frauds.  There  is  nothing  in  the  charge  which  con- 
travenes these  principles.  The  law  is  well  stated,  and  the  case  has 
been  properly  left  to  the  jury,  under  all  the  facts,  with  a  proper 
direction;  there  is  nothing,  therefore,  of  which  the  plaintiff  in  error 
can  complain.  We  must  be  careful  to  avoid  unsettling  titles  to 
real  estate,  upon  parol  proof  of  bargains  made  a  long  time  since, 
particularly  where  the  property  has  greatly  increased  in  value,  or 
where  it  has  passed  into  other  hands.  If  the  court  should  yield  to 
such  claims,  it  is  impossible  to  foresee  where  the  mischief  will  end, 
from  the  ease  with  which  such  testimony  can  be  procured,  tempted 
as  they  will  be  by  the  chances  of  receiving  large  estates,  on  proof 
of  such  agreements.  If  a  parol  contract  for  the  conveyance  of  land 
has  been  violated,  the  party  has  his  remedy  by  action,  when  he  will 
recover  the  damages  he  has  actually  sustained. 

Judgment  affirmed. 
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Chew  against  Morton. 

The  board  of  property  have  no  power  to  vacate  a  patent  once  granted. 
A  division  line,  although  made  by  mistake,  can  not  be  altered  after  thirty 
years'  acquiescence  by  the  parties. 

ERROR  to  the  common  pleas  of  Beaver  county. 

This  was  an  action  of  ejectment  by  Benjamin  Chew  against 
Mary  Morton,  to  recover  the  possession  of  25  acres  of  land,  lying 
in  Beaver  county,  north  and  west  of  the  rivers  Ohio  and  Allegheny 
and  Conewango  creek,  which  carne  within  the  provisions  of  the  act 
of  the  3d  of  April  1792,  and  were  to  be  sold  and  disposed  of  by 
the  commonwealth  upon  the  terms  and  conditions  prescribed  by 
that  act.  The  plaintiff  claimed  under  a  warrant  granted  to  John 
Nichols,  dated  the  4th  of  January  1794,  for  400  acres,  and  a  sur- 
vey made,  in  pursuance  thereof,  on  the  31st  of  January  1795, 
stating  its  contents  to  be  400  acres  and  allowance  of  6  per  cent,  for 
road,  &c.,  a  deed  of  conveyance  from  John  Nichols,  the  warrantee, 
to  James  Wilson,  dated  the  19th  of  April  1796;  a  deed  of  convey- 
ance from  James  Wilson  to  Benjamin  Chew,  the  plaintiff,  dated  the 
20th  of  April  1795;  each  deed  embracing  the  400  acres  surveyed 
under  the  warrant  granted  to  John  Nichols,  of  which  the  25  acres 
claimed  by  the  plaintiff  formed  a  part;  and  a  patent  of  confirma- 
tion from  the  commonwealth  for  the  whole  tract  and  survey,  to  the 
plaintiff  and  the  legal  representatives  of  John  Morton,  deceased, 
dated  the  28th  of  November  1832.  The  defendant  derived  her 
claim  or  title  to  the  land  in  dispute  from  the  plaintiff;  and  accord- 
ingly gave  in  evidence  an  agreement,  dated  the  23d  of  October 
1799,  made  in  writing  between  the  plaintiff,  by  his  attorney  John 
Hage,  of  the  first  part  and  John  Morton  of  the  second  part,  by 
which  it  was  agreed  that  Morton  should  forthwith  take  possession 
of  the  tract  of  land  surveyed  as  above  mentioned  under  the  war- 
rant granted  to  John  Nichols,  and  make  an  actual  settlement  and 
continue  and  complete  the  same  according  to  the  requirements  of 
the  act  of  the  3d  of  April  1792,  on  the  east  end  of  (he  said  tract, 
within  200  acres  part  thereof,  which  were  divided  off  by  lines  run 
at  right  angles,  adjoining  Braden's  district  line,  so  as  to  include  the 
improvements,  which  Morton  had  previously  made  on  the  said 
tract:  and  that  the  said  Morton,  while  employed  in  performing  the 
covenants  therein  mentioned  to  be  performed  on  his  part,  should 
peaceably  and  quietly  occupy  and  enjoy  the  said  200  acres  without 
lawful  interruption  or  disturbance  of  any  person  whomsoever,  and 
that  the  said  Chew,  upon  the  said  Morton's  performing  his  cove- 
x.— 2  c 
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nants,  would  immediately,  on  the  expiration  of  five  years  from  the 
said  Morton's  first  residence  on  the  said  tract,  by  sufficient  deed 
grant,  convey,  and  assure  unto  the  said  John  Morton,  his  heirs  arid 
assigns,  all  the  aforesaid  lot  of  200  acres  in  fee  simple,  free  and 
clear  from  all  incumbrances  whatsoever;  also  a  patent  from  the 
commonwealth  to  Benjamin  Chew  and  John  Morton,  June  the 
20th,  1817,  granting  and  confirming  to  each  their  several  propor- 
tions of  the  whole  tract,  according  to  the  agreement  aforesaid  made 
between  them  and  the  division  of  the  land  therein  mentioned.  The 
defendant  further  gave  evidence  of  a  survey  made  for  Morton,  by 
Joseph  Hemphill,  on  the  same  day  of  the  date  of  the  agreement 
before  stated  between  Chew  and  Morton,  dividing  off  from  the 
residue  of  the  tract,  what  was  then  considered  200  acres,  but  has 
since  been  discovered  to  contain  about  219  acres,  in  the  manner 
described  in  the  agreement,  which  appeared  to  be  the  only  division 
of  200  acres  that  had  then  been  made,  by  running  lines  as  men- 
tioned in  the  agreement;  that  Morton  continued  to  reside  with  his 
family  upon  the  land  until  he  fulfilled  his  agreement,  and  after- 
wards until  his  death,  which  took  place  about  1  S3 1,  occupying, 
clearing  and  improving  the  200  acres  every  year  to  the  full  extent 
of  the  lines  run  and  marked  by  Hemphill,  without  any  objection 
being  made  by  Mr  Chew.     That  after  the  death  of  Morton,  upon 
a  proceeding  had  in  the  year  1828,  in  the  orphans'  court  of  Beaver 
county,  at  the  instance  of  Robert  A.  Morton,  a  son  of  the  said 
John  Morton,  the  200  acres,  as  it  had  been  occupied,  were  duly 
appraised,  and  decreed  by  the  said  orphans'  court  to  the  said  Robert 
A.  Morton,  who  elected  to  take  the  same  at  the  appraisement;  and 
having  done  so,  occupied  it  as  his  father  had  done,  without  objec- 
tion, until  he  conveyed  it  to  the  defendant,  who  thereafter  con- 
tinued the  occupation  of  it  in  the  same  manner,  without  objection, 
until  shortly  before  the  commencement  of  this  action.     It  also  ap- 
peared that  the  whole  tract  or  survey  contained  500  acres  instead 
of  400;  and  of  the  500  acres  it  was  conceded  by  the  plaintiff  that 
the  defendant  was  entitled  to  200  acres.     But  the  contest  between 
the  parties  was  for  the  excess  beyond  the  200  acres  in  that  portion  of 
the  tract,  which  had  been  separated  from  the  residue  by  the  survey 
and  lines  made  and  marked  by  Hemphill.     The  excess  was  be- 
tween 19  and  20  acres.     It  appeared  also,  that  the  board  of  pro- 
perty, when  they  granted  the  patent  of  1832,  undertook  to  annul 
and  vacate  the  patent  of  1817,  upon  an  ex  parte  hearing  of  the 
plaintiff,  which  the  court  below  (Bredin,  president)  decided  they 
could  not  do.     The  court  also  charged  the  jury,  that  as  the  agree- 
ment between  Chew  and  Morton  seemed  tp  recognise  the  partition 
of  the  200  acres,  made  by  the  lines  run  and  marked  by  Hemphill, 
though  done  at  the  request  of  Morton,  and  there  had  been  an  ac- 
quiescence in  it  by  both  parties  from  that  time  until  shortly  before 
the  commencement  of  -this  action,  it  must  be  considered  conclusive 
and  binding  upon  them;  so  that  neither  could  then  alter  or  change 
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it  without  the  consent  of  the  other,  although  it  might  contain  more 
or  less  than  200  acres.  The  counsel  for  the  plaintiff  excepted  to  the 
opinion  of  the  court  ou  these  points,  and  now  allege  that  the  court 
erred  therein. 

Shaler,  for  the  plaintiff  in  error. 

Jlgneiv,  for  the  defendant  in  error,  cited  on  the  first  point,  Purd. 
Dig.  (1830)  121,  122;  7  Serg.  fy  Rawle,  156;  and  on  the  second 
point,  4  Watts  263;  2  Watts  396;  7  Ibid.  94;  3  Johns.  269;  Mams 
on  Ejectment  54.  77;  2  Penns.  Pep.  539;  2  Watts  318;  Blanchard 
on  the  Stat.  of  Limitations,  1  Law  Libr.  32,  33. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — On  the  first  point  the  court  below  were  clearly 
right  in  deciding  that  the  board  of  property  had  no  power  or 
authority  to  revoke  or  vacate  a  patent  after  it  had  been  executed 
and  delivered  to  the  patentees.  Before  a  patent,  which  is  de- 
manded, has  been  granted,  objections  to  its  being  issued  may  be 
entertained  and  decided  on  by  the  board;  and  in  doing  so,  they 
have  the  right  undoubtedly,  and  are  bound,  either  to  grant  or  with- 
hold it  as  they,  in  their  best  judgment,  shall  think  it  expedient. 
Their  decision,  however,  can  scarcely  be  said  to  be  binding,  much 
less  conclusive  upon  either  of  the  parties  interested  therein;  for  if 
the  board  should  refuse  to  grant  the  patent,  through  error  of  judg- 
ment, when  it  ought  to  be  granted,  they  may  be  compelled  to  do  so 
by  a  writ  of  mandamus  from  this  court;  and  if  on  the  other  hand, 
they  should  grant  it  to  one  not  entitled  to  it,  it  will  be  treated  by 
this  court  or  any  other  court,  where  the  patentee  shall  claim  to 
have  acquired  a  right  by  means  of  it,  either  as  a  nullity  or  as 
enuring  to  the  benefit  of  the  party  to  whom  of  right  it  ought  to 
have  been  granted.  In  Foster  v.  Shaw,  7  Serg.  <$•  Rawle  161, 
this  court  held  that  the  board  of  property  had  no  legitimate  power 
to  vacate  a  patent,  on  the  ground  that  it  had  been  obtained  by  a 
forged  conveyance.  And  the  late  Mr  Justice  Duncan,  in  delivering 
the  opinion  of  the  court,  says  "this  authority  is  confined  to  cases 
of  imperfect  titles,  warrants,  locations,  rights  of  pre-emption,  pro- 
mises. 2  Smith's  Laws  13;  Jict  of  the  SthofJlpril  1782.  But 
this  body  possesses  no  judicial  power.  It  is  for  them  to  say  in 
the  first  instance,  to  whom  the  patent  shall  issue.  But  this  does 
not  decide  the  right  of  the  claimant.  It  is  open  to  them  for  trial 
by  jury,  as  if  no  decision  of  the  board  had  been  made.  But  they 
can  issue  no  scire  facias  to  repeal  a  patent,  to  call  in  and  can- 
cel one  patent  and  issue  another.  The  legislature  have  conferred 
no  such  power  on  them." 

On  the  second  point,  we  also  think  that  the  court  were  right. 
The  agreement  between  Chew  and  Morton  speaks  of  the  200  acres 
which  Morton  was  to  have,  as  having  been  divided  off  by  lines 
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run  at  right  angles,  so  as  to  include  his  improvements,  adjoining 
Braden's  district  line;  and  it  having  been  abundantly  proved  on 
the  trial,  without  the  least  contradiction,  that  the  only  line  of  divi- 
sion of  the  kind  made  at  that  time,  was  that  made  by  Hemphill, 
it  was  right  that  the  jury  should  consider  it  as  the  line  of  division 
mentioned  in  the  agreement;  and  it  was  not  error  in  law  certainly, 
on  the  part  of  the  court  below,  in  charging  the  jury,  to  speak  of  or 
treat  it  as  such.  It  seemed  to  be  the  only,  and  at  the  same  time 
inevitable,  conclusion  arising  from  the  facts  and  circumstances  most 
incontestably  proved.  This  being  the  case,  it  could  not  be  error  on 
the  part  of  the  court  to  instruct  the  jury  that  such  line,  although 
made  by  Hemphill  at  the  instance  of  Morton,  yet  having  been 
recognised  by  both  parties  in  their  agreement,  and  acquiesced  in 
afterwards,  without  objection  for  more  than  the  space  of  thirty 
years,  was  to  be  regarded  as  binding  and  conclusive  in  the  absence 
of  proof  showing  fraud.  The  peace  and  welfare  of  society  de- 
pend much  upon  a  strict  adherence  to  land-marks  and  boundaries, 
which  have  been  long  established  and  acquiesced  in,  though  origi- 
nally founded  in  mistake.  It  is  not  only  a  rule  of  sound  policy, 
but  becomes  one  of  the  greatest  justice  after  a  considerable  lapse 
of  time,  when  the  party  has  made  valuable  improvements  which 
would  be  impaired  or  taken  away  by  a  correction  of  the  mistake; 
or  when  the  property  has  gone  into  the  hands  of  innocent  pur- 
chasers, as  in  this  case,  for  a  valuable  consideration.  It  is  a  rule 
which  has  ever  been  observed  by  the  commonwealth  in  regard  to 
the  boundaries  of  lands  granted  by  her,  in  which  mistakes  are 
made  every  day  by  surveyors  against  her  interest,  by  including 
more  lands  within  the  boundaries  of  the  survey  than  the  quantity 
reported  by  the  return  thereof.  Even  in  this  case,  it  appears  that 
the  surveyor,  on  behalf  of  the  commonwealth,  in  locating  the  war- 
rant, under  which  the  parties  claim,  made  a  mistake  against  the 
common  wealth  of  100  acres,  for  which  she  has  never  been  paid; 
and  under  the  rule  which  seems  to  have  been  adopted  by  the  com- 
monwealth, not  to  correct  such  mistakes  after  the  grant  has  been 
carried  into  effect,  and  the  title  to  the  land  been  perfected,  she  never 
can  demand  or  receive  payment  for  it;  so  that  Mr  Chew, upon  the 
whole,  instead  of  being  a  loser  by  the  mistakes  which  have  been 
committed  in  surveying  the  land  originally  and  in  dividing  it  after- 
wards, is  greatly  the  gainer  by  being  the  owner  of  nearly  80  acres 
more  land  than  he  would  have  been  if  no  mistake  had  taken  place. 
In  truth  it  may  be  said  that  lie  has  never  paid  for  the  land  claimed 
in  this  action,  and  that  he  is  not  now  liable  to  pay  any  thing  for  it. 
If  the  commonwealth  could  in  any  way  obtain  payment  for  it  now 
it  would  be  by  proceeding  against  the  land  itself,  which  would  tend 
to  prejudice  the  defendant  instead  of  the  plaintiff. 
Judgment  affirmed. 
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Turner  against  Fowler. 

A  testator  devised  to  his  daughter  N.  4  acres,  part  of  a  tract  of  land,  and  the 
remainder  of  the  said  tract  he  devised  to  his  children  S.  and  W.,  and  directed  that 
neither  S.,  W.  nor  N.  should  sell  their  title  to  the  land  to  any  one  but  him  or  her 
who  was  in  possession  of  the  other  part  of  the  land;  and  at  the  decease  of  his  said 
three  children,  (if  W.  should  have  no  heirs,)  then  to  the  male  heirs  of  his  other 
sons:  Held,  that  S.  W.  and  N.  took  life  estates,  with  cross-remainders  for  life  to 
each;  and  that  there  was  an  executory  devise  over  on  the  death  of  the  three. 

If  a  devise  be  made  to  three,  with  a  condition  that  neither  shall  sell  to  a 
stranger,  but  only  to  each  other,  and  one  turn  the  other  out  of  possession,  and 
claim  title  otherwise  than  under  the  will,  the  party  ousted  may  sell,  and  his  alienee 
may  maintain  ejectment  to  recover  his  interest. 

ERROR  to  the  common  pleas  of  Butler  county. 

John  Fowler  against  Mary  Turner. 

This  was  an  ejectment  brought  to  recover  one-half  of  200  acres 
of  land  in  Parker  township.  The  plaintiff  and  defendant  claim 
under  a  devise  from  William  Turner,  dated  September  10,  1817,  as 
follows,  viz:  "  I  give  and  devise  to  Nancy  Turner  4  acres  of  land, 
part  of  the  tract  that  I  now  reside  on,  to  include  a  spring,  at  a  cor- 
ner or  part  most  commodious,  so  as  to  do  the  least  possible  injury  to 
the  remainder  of  said  land,  to  be  laid  off  by  my  executors;  also  the 
remainder  of  said  tract,  equally  between  Sarah  and  William  Tur- 
ner, together  with  the  cattle,  sheep,  hogs,  and  household  furniture." 
After  some  specific  devises  to  the  children  of  the  testator,  the  will 
contains  the  following  clause:  "and  further  my  will  is,  that  neither 
Sarah,  William,  and  Nancy,  is  not  to  sell  their  right  in  or  to  said 
land  to  any  but  he  or  she  who  is  in  possession  of  the  remainder;  and 
at  the  decease  of  the  last  of  said  three,  (if  William  has  no  heirs,)  said 
land  is  to  descend  to  the  male  heirs  of  my  other  sons." 

The  plaintiff  gave  in  evidence  certain  articles  of  agreement  be- 
tween himself  and  Sarah  Turner,  by  which,  for  the  consideration 
therein  expressed,  she  granted  him  her  interest  in  the  land  devised. 
The  defendant  was  the  widow  of  William  Turner. 

On  the  part  of  the  plaintiff,  one  of  the  witnesses  proved  that  the 
plaintiff  made  him  a  lease,  and  that  William  Turner  refused  to  let 
him  into  possession  unless  he  took  a  lease  from  him.  Another  wit- 
ness stated,  that  in  a  conversation  between  him  and  William,  the 
latter  said  that  a  division  had  been  made  of  the  house  and  barn; 
that  he  had  nailed  up  the  door  by  which  Sarah  Turner  had  access 
to  her  wood  and  water.  Another  witness  stated,  that  William  told 
him  that  he  had  requested  Sarah's  assistance  in  purchasing  the  land 
from  General  Campbell,  to  which  she  disagreed.  That  he  told  her 
the  will  would  not  hold  it,  and  she  said  she  would  hold  under  the 
x. — 2  c* 
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will;  and  that  owing  to  the  difficulty  between  them,  she  had  parted 
with  the  property:  which  he  told  witness  he  did  not  regard.  That  he 
had  purchased  the  land  from  General  Campbell  in  order  to  settle  the 
disputes  and  make  his  title  clear.  That  the  house  smoked,  and  that 
he  had  opened  the  door  and  taken  possession  of  it.  Another  wit- 
ness proved  a  conversation  between.  William  and  Sarah,  in  which 
he  asked  her  assistance  in  building  a  grist  mill  and  in  buying  out 
Campbell's  claim,  and  that  on  her  refusal  he  bought  it;  that  she  was 
displeased;  thought  he  was  going  to  buy  it  over  her  head,  and  cut 
her  out;  said  she  would  put  it  into  the  hands  of  Fowler,  and  let  him 
work  Billy;  that  William  said  that  the  will  would  not  let  Fowler 
purchase  from  Sarah,  and  that  he  claimed  under  Campbell's  title. 

The  court  below  charged  the  jury  as  follows: 

"  The  defendant  contends,  that  by  the  will  of  Sarah,  William  and 
Nancy  took  but  life  estates,  and  that  the  restriction  was  consistent 
with  the  estate.  That  no  acts  or  conduct  of  William  Turner  would 
give  Sarah  Turner  the  power  to  alienate.  If  Sarah,  by  the  conduct 
or  acts  of  William  Turner,  had  the  power  to  alienate,  the  right  of 
the  plaintiff  to  recover  in  this  ejectment  would  be  the  same,  whether 
she  took  by  the  devise  in  the  will  an  estate  for  life,  or  an  estate  in 
fee  simple.  If  Sarah  took  but  a  life  estate  by  the  devise  in  the  will, 
the  bounty  and  intention  of  her  father,  the  testator,  could  not  be 
defeated  by  the  acts  or  conduct  of  William  Turner.  If  he  prevented 
her  from  enjoying  it,  claimed  the  whole  land  in  his  own  right,  inde- 
pendently of  the  devise  in  the  will,  she  might,  in  the  opinion  of  the 
court,  transfer  and  sell  her  right  to  another.  Would  the  law  re- 
quire her  to  offer  to  sell  to  William,  who  claimed  by  a  purchase 
made  of  General  Campbell,  the  whole  land  in  his  own  right?  We 
are  of  opinion  that  it  would  not;  and  that  the  person  to  whom  she 
sold,  where  there  is  no  title  shown  in  the  defendant  but  the  title 
derived  by  the  devise,  would  be  entitled  to  recover. 

"  As  this  cause  will  go  to  the  supreme  court,  and  it  is  important 
for  the  parties  to  prevent  future  litigation  that  it  be  decided,  by  the 
court  in  the  last  resort,  what  estate  was  taken  by  Sarah,  Nancy, 
and  William  Turner  by  the  devise  in  the  will;  the  court  therefore 
instruct  you,  that  Sarah  took  by  the  will  an  estate  in  fee  simple; 
that  the  word  heirs  in  the  will  is  a  word  of  limitation;  that  the  re- 
striction is  inconsistent  with  the  estate  granted,  and  that  Sarah  had 
the  right  to  sell." 

The  following  errors  were  assigned: 

1.  The  court  erred  in  stating  to  the  jury  that  the  acts  and  conduct 
of  William  Turner,  toward  Sarah  his  sister,  in  relation  to  the  pos- 
session of  the  property,  would  be  sufficient  in  law  to  authorize  her 
to  alienate  her  interest  in  the  land. 

2.  The  court  erred  in  charging  the  jury  that  Sarah  Turner  took 
under  the  will  of  her  father  an  estate  in  fee  simple. 

Gilmore,foT  plaintiff  in  error.  1.  The  condition  annexed  to  a  par- 
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ticnlar  estate  is  binding.  4  Kent  129-31.  Sarah  took  only  an 
estate  for  life.  The  general  intent  governs,  unless  the  word  heirs 
is  used  in  a  legal  sense;  Findlay  v.  Riddle,  3  Binn.  139.  The  word 
heirs  here  means  children.  A  devise  to  A,  and  after  his  death  to 
his  children,  is  good. 

Purviance,  for  defendant  in  error.  1.  The  estate  was  a  fee 
simple;  therefore  the  restriction  was  void.  2.  Even  taking  it  as  an 
estate  for  life,  with  an  executory  devise  over,  yet  the  alienation  was 
good;  3  Watts  471;  iMawle  75;  12  Wend.  602;  12  Johns.  281;  I 
Serg.  $  Ruivle  151;  4  Kent  273. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  testator  devises  4  acres  of  his  tract  of  land, 
designating  the  part,  to  his  daughter  Nancy.  The  remainder  of  the 
tract  he  gives  equally  between  his  two  other  children,  Sarah  and 
William  Turner,  together  with  the  cattle,  &c.;  and  he  then  declares 
his  will  to  be,  that  "  neither  Sarah,  William,  and  Nancy,  is  not  to  sell 
their  right  in  or  to  said  land  to  any  but  he  or  she  who  is  in  posses- 
sion of  the  remainder,  and  at  the  decease  of  the  last  of  the  said  three, 
(if  William  has  no  heirs,)  said  land  is  to  descend  to  the  male  heirs 
of  his  other  sons." 

This  is  a  devise  to  the  three  children  for  their  lives,  with  cross 
remainders  over  for  life,  to  the  survivors  and  survivor  by  implication: 
for  the  devise  over  is  not  to  take  effect  until  the  death  of  all.  There 
is  nothing  in  the  language  used  that  tends  to  give  a  fee  to  Sarah — the 
devise  is  of  the  tract  of  land,  as  such,  and  is  limited  over,  after  their 
decease,  to  others.  This  devise  over  is  an  executory  devise,  of  an 
alternate  character,  either  to  the  heirs  of  William,  or,  if  he  has  none 
at  his  death,  then  to  the  male  heirs  of  his  other  sons.  What  the 
nature  of  these  estates  over  is,  it  would  be  improper  to  decide  now, 
for  the  parties  interested  in  them  are  not  before  us,  nor  has  the  ques- 
tion been  raised  in  the  cause. 

Being  entitled,  then,  to  an  estate  for  life,  were  Sarah  Turner  the 
plaintiff  in  this  ejectment,  she  might  recover  her  moiety  of  the  resi- 
due of  the  tract.  But  the  defendant  contends,  that  the  plaintiff,  as 
her  alienee,  is  not  entitled  to  recover,  because  the  devise  to  her  was 
accompanied  by  a  prohibition  or  restriction,  that  she  should  not 
alienate  to  any  but  the  persons  in  possession  of  the  remainder  of  the 
tract,  which,  in  this  instance,  it  would  seem,  Nancy  was  as  to  her 
4  acres,  and  William  as  to  the  residue.  What  is  the  exact  legal 
character  of  such  a  restriction  in  a  will,  is  by  no  means  clear.  It  is 
not  expressed  in  terms  of  condition,  but  is  merely  an  expression  of 
the  testator's  desire  or  will,  that  no  such  alienation  should  be  made. 
In  later  times,  the  expression  by  a  testator  of  a  thing,  as  his  desire 
or  recommendation,  where  the  property  and  objects  are  certain,  is 
considered  as  raising  a  trust;  3  Sch,  $  Lcf.  189;  1  Bro.  Cha.  Cas. 
179;  AmU.  520;  5  Madd.  434;  9  Mod.  122,  S.  C.j  8  Vin.  72, pi. 
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27,  though  it  has  been  considered  by  some,  that  the  doctrine  has 
been  carried  further  than  is  consistent  with  sound  policy  and  con- 
venience; 1  Jarmari's  Pow.  Dev.  354,  note.  And  if  any  part  of 
the  doctrine  is  open  to  this  observation,  it  is  that  which  relates  to 
restraints  on  alienation,  which  have  been  always  looked  at  with  an 
unfavourable  eye.  Taking  it,  however,  as  a  trust,  the  effect  of  it 
would  only  be  to  enable  William  and  Sarah,  the  other  children, 
who  were  co-tenants  for  life,  to  claim  it  of  the  purchaser  from 
Nancy,  on  tendering  to  him  the  value,  on  the  ground  that  he  took 
the  property  impressed  with  the  trust.  It  would  have  no  operation 
in  barring  the  plaintiff's  claim,  at  present,  as  purchaser. 

Considering  it,  however,  as  a  condition,  (and  it  is  doubtful  whe- 
ther the  words  are  sufficient  for  that  purpose,)  the  result  would  be 
equally  unfavourable  to  the  defendant.  A  condition  not  to  aliene, 
annexed  to  a  feoffment  or  devise  in  fee,  is  void,  being  absurd  and 
repugnant.  Co.  Litt.  223.  A  condition  annexed  to  an  estate  in 
tail  not  to  aliene  in  fee,  or  in  tail,  or  for  life,  is  good:  though  to  pre- 
vent a  common  recovery,  it  is  void.  Co.  Litt.  223-6.  A  condition 
annexed  to  a  lease  for  life,  or  years,  that  the  lessee  shall  not  grant 
over  his  estate,  or  let  the  land  to  others,  is  good.  Co.  Litt.  223-6.  It 
is,  however,  a  condition  subsequent;  one  which  is  to  defeat  an  estate 
already  vested:  and  it  must  not  only  be  shown  to  have  been  broken 
'  by  alienation,  but  also  that  the  heir  entered  for  the  condition  broken ; 
whereas  in  this  case,  there  is  no  limitation  over  to  another  for  the 
residue  of  the  life  estate,  in  case  any  of  the  devisees  should  aliene 
to  a  third  person.  It  is  strictly  a  condition,  (if  a  condition  at  all,)  and 
not  a  conditional  limitation.  There  is  no  evidence  that  William 
Turner  entered,  or  claimed  to  hold  the  possession  under  the  will, 
for  any  condition  broken.  On  the  contrary,  there  is  some  evidence 
th^t  he  purchased  in  another  title  of  one  Campbell,  a  different  one 
from  the  testator's,  and  claimed  to  hold  the  tract  under  that  title. 
There  is  no  evidence  that  he  ever  offered  or  desired  to  purchase 
Nancy's  interest.  And  if,  in  consequence  of  this  purchase,  he 
claimed  the  whole  land  in  his  own  right,  independent  of  the  devise 
in  the  will,  she  might  then  freely  transfer  and  sell  the  right  to  ano- 
ther: for  by  the  act  of  William  Turner,  in  disclaiming  the  title  under 
the  will,  she  was  exempted  from  the  performance  of  the  condition, 
and  in  fact  disabled  from  performing  it,  so  far  as  regarded  him.  It 
was  to  this  effect  the  court  below  charged,  and  we  think,  then,  they 
were  right  in  so  charging. 

Judgment  affirmed. 
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Kirkpatrick  against  Black. 

If  a  judgment  creditor  levy  upon  and  sell  a  whole  tract  of  land,  instead 
of  a  part  of  it,  which  he  had  previously  agreed  to  convey  to  his  debtor,  in  con- 
sideration of  his  making  the  settlement,  he  thereby  defeats  his  own  title  to 
the  whole  tract  and  the  sheriff's  vendee  acquires  a  good  title  to  it. 

ERROR  to  the  common  pleas  of  Sutler  county. 

David  Kirkpatrick  and  others,  heirs  at  law  of  John  Kirkpatrick, 
deceased,  against  John  Black. 

This  ejectment  was  brought  to  recover  the  possession  of  400 
acres  of  land,  situate  in  Mercer  township.  The  plaintiffs  claimed 
the  land  in  dispute  as  the  heirs  of  the  late  John  Kirkpatrick,  and 
gave  in  evidence  articles  of  agreement  between  John  Kirkpatrick 
and  Richard  Jarvis,  dated  March  20,  1797,  by  which  Jarvis  co- 
venanted to  make  the  improvements  and  settlement  on  the  tract 
required  by  the  act  of  April  3,  1792,  and  Kirkpatick  covenanted  to 
procure  the  title,  and  to  pay  the  purchase-money  and  patenting  fees 
to  the  state.  Jarvis  to  have  100  acres  for  making  the  settlement. 

The  defendant  admits  the  plaintiffs  to  be  the  heirs  of  John  Kirk- 
patrick. 

Hugh  Lee,  Esq ,  John  Murray,  Esq.  and  Henry  Evans,  who 
were  examined  as  witnesses,  proved  that  the  improvements  were 
commenced  by  Jarvis  in  1797,  and  that  there  was  a  double  cabin 
on  it,  from  10  to  15  acres  cleared,  and  that  he  lived  on  it  until  1807, 
that  it  was  vacant  from  the  time  Jarvis  left  it  until  John  Black, 
Sen.  took  possession  of  it  in  1S17.  Hugh  Lee  proved,  that  some- 
time after  John  Black  had  purchased  at  sheriff's  sale,  he  thinks 
before  he  took  possession,  that  he  showed  him  the  sheriff's  deed, 
and  asked  him  whether  he  was  safe  to  go  on  the  ground  and  build 
the  mill.  Left  the  deed  with  witness,  who  afterwards  told  him, 
that  under  the  circumstances  he  (the  witness)  would  not  build  the 
mill;  thought  that  Black  would  step  into  Jarvis's  shoes.  Black 
said  he  knew  there  was  an  article,  but  he  had  bought  the  whole 
tract,  and  considered  that  he  was  purchasing  the  whole  tract. 

The  plaintiffs  gave  in  evidence  the  record  of  a  judgment  in  the 
court  of  common  pleas  of  Westmoreland  county. 

John  Kirkpatrick  v,  Elizabeth  Jarvis,  executrix  of  the  last  will 
and  testament  of  Richard  Jarvis,  deceased.  No.  64,  August  term 
1810.  Judgment  rendered  August  9,  1810.  Fieri  facias,  No. 
88,  August  1810.  Returned  "  nulla  bona."  Testatum  fieri 
facias  to  Butler  county.  No.  9,  November  term  1810.  Returned 
"  nulla  bona."  Jllias  testatum  fieri  facias  to  Butler  county. 
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No.  39,  February  1811.  Returned,  "levied  on  400  acres  of  land, 
more  or  less,  situate  in  Mercer  township,  Butler  county,  adjoining 
on  the  east  lands  formerly  owned  by  John  Jorden,  now  the  pro- 
perty of  John  Kirkpatrick,  on  the  west  by  land  of  Patrick  M'Anally, 
20  acres  cleared,  two  small  cabins,  and  a  stable  erected  thereon. 
Inquisition  held  and  condemnation,  April  16,  1811."  Venditioni 
exponas  to  the  sheriff  of  Butler  county,  No.  28,  August  1817.  Re- 
turned by  the  sheriff,  August  6,  1817,  sold  to  John  Black  for  31 
dollars. 

The  plaintiffs  tendered  to  the  defendant,  and  paid  into  court, 
340  dollars  7S  cents,  the  amount  of  expenses  and  patenting  money; 
and  gave  in  evidence  a  survey  made  by  Thomas  H.  Lyon,  Esq., 
deputy  surveyor,  on  the  8th  of  June  1837,  of  the  tract  of  land  con- 
taining 412  acres,  61  perches,  and  allowance  made  at  the  instance 
of  David  Kirkpatrick. 

On  the  part  of  the  defendants,  the  existence  and  loss  of  the  deed 
from  James  M'Kee,  Esq.,  sheriff  of  Butler  county,  to  John  Black, 
for  the  land  in  dispute,  was  proved  by  the  testimony  of  Hugh  Lee, 
Esq.,  John  Black,  Jr.  and  William  Purviance,  Esq. 

The  record  of  the  acknowledgment  of  this  deed  by  James  M'Kee, 
Esq.,  sheriff,  was  read  in  evidence;  the  improvements  made  on  the 
land  since  the  purchase  by  Black,  were  proved  to  be  about  100 
acres  cleared,  a  grist  and  saw-mill,  two  cabin  dwelling-houses,  a 
frame  dwelling-house,  and  a  stone  dwelling-house,  which  could  not 
have  been  made  for  2000  dollars.  The  duplicates,  containing  the 
assessment  of  this  tract  with  county  tax  to  John  Black,  from  1817 
to  1837,  were  in  evidence.  Also  a  patent  from  the  commonwealth 
to  John  Black,  for  382  acres  149  perches  of  land,  with  the  usual 
allowance,  dated  April  2,  1832. 

The  plaintiffs  propounded  the  following  points,  upon  which  they 
requested  the  court  to  charge  the  jury. 

1.  That  the  agreement  between  John  Kirkpatrick  and  Richard 
Jarvis  is  binding  on  both  parties,  and  if  Jarvis  had  completed  the 
settlement  and  taken  out  a  patent,  it  would  have  enured  to  the 
benefit  of  Kirkpatrick  to  the  extent  of  300  acres,  upon  his  paying 
the  sum  stipulated  in  the  agreement  between  them. 

2.  That  if  Jarvis  completed  the  settlement  and  improvement  re- 
quired by  the  act  of  1792,  he  was  entitled  to  a  patent  for  the  tract 
upon  payment  of  the  purchase-money  and  patenting  fees  to  the 
commonwealth,  which  patent  would  enure  to  the  benefit  of  Kirk- 
patrick, as  stated  in  the  plaintiff's  first  point. 

3.  That  if  Black  entered  upon  the  tract  in  controversy,  in  virtue 
of  the  purchase  at  sheriff's  sale,  he  has  no  claim  for  any  larger  por- 
tion of  the  tract,  than  he  would  have  had,  if  he  had  purchased  di- 
rectly from  Jarvis,  arid  he  derives  no  other  claim  from  his  patent, 
than  Jarvis  would  have  had,  if  it  had  been  issued  in  his  name.     In 
other  words,  Black  so  entering,  is  a  trustee  for  Kirkpatrick  to  the 
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extent  of  the  quantity  of  land  that  Kirkpatrick  would  have  been 
entitled  to  under  his  agreement  with  Jarvis. 

4.  That  Jarvis's  right  to  the  land  was  an  inchoate  title,  charged 
with  a  trust  to  Kirkpatrick,  which  trust  would  have  continued  after 
the  patent  had  been  taken  out;  that  Black,  by  his  purchase  at 
sheriff's  sale,  acquired  the  right  of  Jarvis  to  the  land,  subject  to  the 
same  rights  and  equities  in  favour  of  Kirkpatrick,  with  which  it 
was  affected  in  the  hands  of  Jarvis  himself,  and  that  the  present 
plaintiffs  are  entiled  to  recover  upon  condition  of  refunding  him 
the  costs  and  expense  he  was  at  in  surveying  and  procuring  the 
patent. 

5.  That  if  the  jury  believe  the  testimony  of  Hugh  Lee,  Black 
knew  at  the  time  of  his  purchase  the  interest  which  Richard  Jarvis 
had  in  the  land,  and  the  interest  which  Kirkpatrick  had  in  the 
same,  and  his  purchase  was  subject  to  the  terms  of  the  articles. 

The  court  answered  the  first  and  second  points  in  the  affirm- 
ative. 

In  answer  to  the  third  point,  the  court  instructed  the  jury,  that 
Kirkpatrick  having,  on  his  own  judgment  against  Jarvis,  levied 
upon  the  tract  of  land  in  controversy  as  the  property  of  Jarvis,  and 
sold  it  as  such,  that  Black  having  entered  upon  it  in  pursuance  of 
that  purchase,  claiming  the  whole  tract,  without  any  notice  by  the 
terms  of  the  levy  or  sale,  that  Kirkpatrick  claimed  a  portion  of  the 
tract  as  his  own,  and  having  resided  on  it  for  twenty  years,  made 
very  valuable  improvements,  it  would  be  unjust  and  inequitable 
that  the  plaintiff  should  recover  under  such  circumstances. 

The  fourth  point  is  substantially  answered  in  the  answer  to  the 
third  point. 

Fifth  point.  The  testimony  of  Hugh  Lee,  Esq.  is,  that  Black 
asked  his  opinion  after  he  had  purchased,  whether  he  would  be 
safe  in  going  on  to  build  the  mill,  and  that  the  witness  gave  it  as 
his  opinion,  that  he  would  be  in  the  same  situation  as  Jarvis,  and  that 
he  said  he  knew  there  was  an  article,  but  that  he  had  bought  the 
whole  tract,  and  considered  at  the  time  of  the  purchase  that  he 
was  buying  the  whole  tract. 

There  is  nothing  in  his  asking  the  opinion  of  a  neighbour,  or  his 
saying  that  he  knew  there  was  an  article,  that  would  amount  to  the 
same  as  if  notice  had  been  given  to  him  by  Kirkpatrick,  that  it  was 
merely  the  interest  or  claim  of  Jarvis  that  he  was  selling,  and  that 
after  nearly  twenty  years  had  elapsed  since  the  purchase  and  pos- 
session taken,  and  valuable  improvements  made,  under  the  belief 
that  the  whole  tract  was  purchased  by  him,  the  plaintiffs  are  not 
entitled  to  recover. 

Shakr,  for  plaintiff  in  error,  cited  11  Serg.  <§'  Rawh  392;  2 
Watts  459,  to  establish  the  position,  that  nothing  was  sold  but  the 
debtor's  interest  in  the  land. 
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Purviance,  for  defendant  in  error,  cited  7  Watts  163;  9  Cowan 
271;  1  Johns.  Dig.  411;  2  Penn.  Rep.  9. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — When  not  transcending  the  mandate  of  his  writ, 
the  sheriff  may  be  considered  in  some  degree  as  the  creditor's 
agent.  Thus,  payment  to  him  on  the  foot  of  a  fieri  facias,  dis- 
charges the  debt,  though  the  command  is  to  get  the  money  only  by 
a  sale  of  the  debtor's  goods;  and  the  creditor's  further  recourse  is 
to  the  sheriff.  As  to  levy,  time,  place,  and  circumstances,  the  doing 
of  execution  is  generally  under  the  superintendence  of  the  judg- 
ment creditor;  and  the  sheriff  acts,  in  these  matters,  so  invariably 
by  direction  of  the  attorney,  that  in  whatever  involves  an  exercise 
of  discretion  based  on  a  knowledge  of  particular  facts,  a  presump- 
tion may  be  said  to  arise  from  the  usual  and  natural  course  of  such 
transactions,  that  he  acted  in  conformity  to  the  creditor's  wishes. 
In  particular  cases  however,  such  as  those  of  conflicting  executions 
in  his  hands  at  the  same  time,  he  acts  at  his  peril  and  of  his  own 
head.  But  in  respect  to  no  particular  of  his  duty,  does  the  pre- 
sumption of  special  instruction  arise  with  greater  force,  than  in 
respect  to  a  levy  of  land.  The  sheriff  usually  knows  absolutely 
nothing  about  the  description  and  quantity,  or  about  the  title;  and 
he  returns  his  levy  according  to  the  facts  given  to  him  by  the  per- 
son who  sued  out  the  execution.  The  creditor  is  the  controller  of 
it;  he  applies  it  in  the  way  most  conducive  to  his  interest;  the  sheriff 
is  bound  to  respect  his  instructions;  and  is  not  the  sheriff's  act,  done 
pursuant  to  his  command,  also  his  act?  The  conclusion  will  not 
be  disputed,  if  the  fact  of  instruction  be  conceded;  but  it  may  be 
said  that  the  presumption  of  it,  being  a  natural  one  and  going  for 
just  what  it  is  worth  in  the  estimation  of  a  jury,  is  not  a  ground  of 
legal  inference.  Granted.  But  if  the  judgment  creditor  has  caused 
his  own  land  to  be  levied  and  sold,  even  by  inadvertence,  who 
ought  to  bear  the  consequences  of  it?  Evidently  he  whose  act, 
however  unintentionally,  occasioned  it,  and  it  is  impossible  to  say 
the  efficient  cause  of  the  mischief,  in  this  instance,  was  not  the  act 
of  him  who  sustained  the  double  character  of  execution  creditor 
and  part  owner.  His  debtor  was  in  the  ostensible  possession  of  a 
tract  of  four  hundred  acres — the  statutory  allowance  of  one  who 
settles  for  his  own  use — but  beneficially  entitled  only  to  a  fourth  of 
it,  for  having  performed  the  condition  of  settlement  for  the  creditor 
as  a  warrantee.  Now  the  whole  of  this  tract  was  levied  on  as  the 
absolute  property  of  the  debtor;  and  to  prevent  misconception  from 
a  measure  so  fraught  with  it,  it  was  the  duty  of  the  creditor,  informed 
as  he  was  of  the  circumstances,  to  furnish  the  sheriff  with  a  par- 
ticular description  of  the  interest  directed  to  be  levied.  It  will  not 
be  said  the  sheriff  might  have  disregarded  an  order  to  insert  it. 
Had  he  done  so,  the  court  would  have  set  aside  the  levy;  and  for 
the  same  reason  the  creditor  ought  to  have  had  the  error  of  the 
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sheriff,  if  his  it  was,  corrected  in  this  instance;  instead  of  which  he 
did  the  very  reverse.  On  the  basis  of  a  deceptive  levy  whose  false- 
hood stared  him  in  the  face,  he  sued  out  a  venditioni  exponas,  and 
thus,  whatever  it  was  originally,  made  the  act  of  the  sheriff  his  own. 
Thus  proceeding  on  a  levy  of  the  whole  tract,  and  knowing,  as  he 
did,  the  debtor  to  be  entitled  only  to  a  part  of  it,  he  was  guilty  of  a 
constructive  fraud  depending,  not  on  a  natural  presumption,  but  on 
facts  of  record  whose  legal  consequences  are  determinable  by  the 
court:  and  what  is  the  difference  between  such  a  judgment  creditor 
and  a  by-stander  who  conceals  his  title?  The  one  is  present  at  the 
instant  of  the  sale;  the  other,  with  knowledge  of  the  erroneous  pre- 
tension on  which  it  is  based,  urges  it  on;  but  each  is  passive  when 
he  ought  to  act,  and  each  is  to  be  postponed  to  a  purchaser  who 
would  else  be  a  loser  by  another's  supineness.  On  that  head,  the 
direction  was  entirely  proper;  nor  in  regard  to  the  purchaser's  sup- 
posed knowledge  of  the  truth  of  the  case,  was  it  less  so.  The 
creditor  might  have  had  his  motives  for  letting  the  whole  be  sold 
together;  and  it  was  not  the  purchaser's  business  to  inquire  into 
them;  he  had  no  reason  to  suppose,  the  creditor  would  else  be  so 
improvident  as  to  propose  a  sale  of  his  own  estate.  Such  a  sale, 
however,  he  did  propose;  and  the  purchaser,  having  the  assurance 
of  the  levy  and  venditioni,  that  such  was  the  fact,  might  securely 
bid  to  the  value. 
Judgment  affirmed. 


Patterson  against  Schoyer. 

A  grant  of  chancery  powers  to  an  inferior  court,  does  not  necessarily  give  ap- 
pellate jurisdiction  to  the  supreme  court  for  the  review  of  cases  there  decided; 
and  having  no  express  grant  of  such  jurisdiction,  it  will  not  be  assumed. 

THE  complainant  Thomas  H.  Patterson  on  the  25th  of  October 
1839,  filed  a  bill  in  the  district  court  of  ^Allegheny  county,  repre- 
senting that  the  said  Solomon  Schoyer  had  commenced  an  action  at 
law,  in  said  district  court  against  said  Patterson  on  an  article  of 
agreement,  executed  by  said  Patterson  in  substance  and  effect  fol- 
lowing:— "Articles  of  agreement,  dated  the  4th  of  April  1839, 
which  witnesseth,  that  the  said  Dr  Patterson,  for  and  in  considera- 
tion of  the  sum  of  5000  dollars,  to  him  in  hand  paid  by  the  said 
Solomon  Schoyer,  the  right  whereof  he  doth  hereby  acknowledge, 
doth  bind  himself,  &c.,  firmly,  &c.,  to  grant,  bargain  and  sell  to  said 
Solomon  Schoyer,  his  heirs  and  assigns,  two  certain  lots  in  the  city 
of  Pittsburgh,  fronting  forty  feet  on  Smithfield  street,  by  sixty  feet 
x. — 2  D 
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deep,  between  Fourth  street  and  Diamond  alley,  and  to  make,  exe- 
cute and  deliver  to  said  Solomon  Schoyer  a  good  and  sufficient 
deed  of  conveyance  for  said  two  lots,  whenever  thereunto  reason- 
ably required  by  said  Schoyer,  his  heirs  and  assigns,  and  for 
the  faithful  performance  of  this  agreement,  the  said  Dr  Thomas  H. 
Patterson,  doth  bind  himself,  &c.,  in  the  sum  of  5000  dollars," 
signed,  sealed,  &c.  Said  bill  charged  that  said  article  of  agreement 
was  obtained  from  said  Patterson  by  divers  fraudulent  representa- 
tions and  practices  particularly  specified  in  said  bill;  the  said  bill 
further  charged,  that  "  by  reason  of  divers  fraudulent  representa- 
tions and'practices,  particularly  specified  as  before  mentioned,  he, 
said  Patterson,  was  induced  to  surrender  up  to  said  Schoyer  a  note 
he  held  on  William  Stewart,  for  900  dollars,  and  also  to  surrender 

up  the  promissory  note  of  one ,  payable  to  one  Mulson  as  well 

as  said  Patterson  recollects,  and  for  payment  of  which  he  held  the 
guarantee  of  said  William  Stewart." 

The  bill  prayed  that  said  Schoyer  might  be  required  to  answer 
all  the  allegations  it  contained,  on  oath,  "  and  that  the  said  Schoyer 
might  be  compelled  by  the  decree  of  the  said  district  court,  to  de- 
liver up  to  said  Patterson  to  be  cancelled,  the  said  article  of  agree- 
ment, of  the  date  of  the  4th  of  April  1839,  and  to  deliver  to  the 
said  Patterson,  the  said  notes  obtained  from  him  as  aforesaid,  and 
that  the  said  Schoyer  might  be  restrained  by  the  orders  and  injunc- 
tions of  said  district  court,  from  proceeding  further  at  law  against 
said  Patterson,  upon  the  said  articles  of  agreement,  or  otherwise, 
however,  touching  the  matters  aforesaid,  or  any  of  them;  or  of  en- 
dorsing or  negotiating  the  said  promissory  notes,  and  such  other 
and  further  relief  in  the  premises  as  the  nature  of  his  case  should 
require,  and  as  to  said  court  might  seem  fit."  The  bill  prayed  pro- 
cess, &c.  The  respondent  moved  the  said  district  court  to  dismiss 
said  bill  for  want  of  jurisdiction,  which  motion  said  court  on  con- 
sideration granted. 

Dunlop,  for  appellant. 

PER  CTJRIAM. — The  legislature,  it  is  said  in  the  constitution,  may 
vest  chancery  powers  in  whatever  courts,  and  to  what  extent,  it 
pleases;  and  this  regards  both  original  and  appellate  jurisdiction, 
for  no  court  can  assume  either  without  a  grant  of  it,  because  it  fol- 
lows not  that  a  superior  court  may  take  jurisdiction,  as  of  course, 
of  every  thing  determined  by  the  court  below  it.  The  supreme 
court  is  declared  by  the  constitution  to  have  the  powers  of  the 
king's  bench,  and  common  pleas  at  Westminster,  and  hence  its 
power  to  issue  remedial  and  prerogative  writs:  but  it  is  not  declared 
to  have,  except  in  a  few  specific  cases,  the  powers  of  the  court  of 
chancery  including  its  appellate  jurisdiction  of  causes  determined 
by  the  vice  chancellor  or  the  master  of  the  rolls.  Had  the  legisla- 
ture, as  it  might  have  done,  vested  chancery  powers  in  the  justices 
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of  the  peace,  a  concomitant  grant  of  appellate  jurisdiction  to  the 
common  pleas  or  supreme  court,  could  not  have  been  implied  as  a 
necessary  consequence;  for  the  grant  of  a  new  jurisdiction,  the  pro- 
ceedings in  which  are  not  removable  by  the  process  of  the  common 
law,  is  necessarily  exclusive.  We  have  no  grant  of  such  jurisdic- 
tion, and  we  may  not  assume  it. 

Appeal  dismissed  for  want  of  jurisdiction. 


Clark  &  Co.  against  Spence. 

In  an  action  against  a  warehouseman  or  forwarding  merchant,  to  recover  the 
value  of  a  lost  trunk,  the  plaintiff  is  a  competent  witness  to  prove  the  contents 
of  it;  but  this  rule  is  limited  and  controlled  by  circumstances  respecting  the 
nature  of  the  contents:  it  will  only  extend  to  such  articles  as  are  ordinarily 
necessary  for  the  convenience  and  use  of  a  traveller. 

In  such  action  the  law  will  not  intend  negligence  on  the  part  of  the  bailee, 
who  will  be  presumed  to  have  acted  according  to  his  trust  until  the  contrary  is 
shown.  But  to  throw  the  burthen  of  proof  on  the  bailor,  it  is  necessary  that  the 
bailee  should  show  clearly  how  the  goods  were  lost. 

ERROR  to  the  district  court  of  Allegheny  county. 

Dr.  James  Spence  against  Thomas  S.  Clark  &  Co.  This  was  an 
action  on  the  case  brought  to  recover  the  price  of  a  trunk  and  its 
contents,  which  came  to  the  possession  of  the  defendants  as  ware- 
housemen in  the  city  of  Pittsburg. 

The  plaintiff,  after  giving  evidence  of  the  receipt  of  the  trunk  by 
the  defendants,  offered  to  prove  the  contents  by  the  evidence  of  the 
plaintiff  himself.  The  defendants  objected  to  the  competency  of 
the  witness,  but  the  court  overruled  the  objection  and  sealed  a  bill 
of  exceptions.  The  plaintiff  then  testified  as  to  the  contents, 
amounting  in  value  to  184  dollars  and  66  cents. 

Several  witnesses  were  then  called  by  the  defendants,  who  testi- 
fied as  to  the  loss  of  the  trunk,  and  who  left  the  fact,  whether  the 
trunk  was  stolen  or  delivered  to  a  wrong  person,  in  some  degree 
uncertain,  but  it  clearly  appeared  that  it  came  to  the  possession  of 
a  Mrs  Connelly,  from  whom  part  of  the  contents,  a  box  of  surgical 
instruments,  was  recovered. 

The  defendants'  counsel  requested  the  court  to  charge  the  jury 
upon  these  points: — 

1.  That  the  defendants  being  warehousemen  are  bound  to  use 
but  ordinary  diligence. 

2.  That  it  lies  upon  the  plaintiff  to  prove  neglect  of  duty  on  the 
part  of  the  defendants;  and  that  defendants  will  be  presumed  to 
have  performed  their  duty  until  the  contrary  be  shown. 
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The  court  (Dallas,  president)  answered  the  first  point  in  the 
affirmative,  and  directed  the  jury  that  under  the  circumstances  of 
this  case  the  burthen  of  proof  was  upon  the  defendants. 

Wyle,  for  plaintiff  in  error,  as  to  the  competency  of  the  plain- 
tiff to  prove  the  contents  of  the  trunk,  cited  1  Stark.  Ev.  120;  1 
Yeates  34;  12  Vin.  Jib.  24,  pi.  34;  as  to  the  charge  of  the  court, 
Story  on  Bailment  270;  2  Kent  Com.  587;  1  Esp.  Rep.  315;  2 
Stark.  Ev.  208,  526;  5  Barn.  4*  Cress.  322;  11  Com.  Law  Rep. 
245;  3  East  192;  3  Taunt.  264;  2  Strange  1099;  2  Ld.  Raym. 
909;  5  Rawle  179. 

M'Clure  and  M^Candless,  for  defendant  in  error,  cited  Story 
on  Bailment  293;  2  Com.  Law  Rep.  315;  7  Cowan  497;  1  Salk. 
143;  3  Taunt.  264;  1  Greenleaf  27 ;  Bui.  N.  P.  187. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — A  party  is  not  competent  to  testify  in  his  own  cause, 
but,  like  every  other  general  rule,  this  has  its  exceptions.  Necessity 
either  physical  or  moral,  dispenses  with  the  ordinary  rules  of  evi- 
dence. In  12  Vin.  24,  pi.  32,  it  is  laid  down,  that  on  a  trial  at 
Bodnyr,  coram  Montagu,  B,  against  a  common  carrier,  a  ques- 
tion arose,  about  the  things  in  a  box,  and  he  declared,  that  this  was 
one  of  those  cases  where  the  party,  himself,  might  be  a  witness  ex 
necessitate  rei.  For  every  one  did  not  show  what  he  put  in  his 
box.  The  same  principle  is  recognized  in  decisions,  which  have 
been  had  on  the  statute  of  Hue  and  Cry  in  England,  where  the 
party  robbed  is  admitted  as  a  witness  ex  necessitate.  Bui.  N.  P. 
181.  So,  in  Herman  v.  Drinkwater,  1  Greenleaf  27,  a  shipmaster 
having  received  a  trunk  of  goods  on  board  his  vessel,  to  be  carried 
to  another  port,  which,  on  the  passage  he  broke  open  and  rifled  of 
its  contents;  the  owner  of  the  goods  proving  the  delivery  of  the 
trunk  and  its  violation,  was  admitted  as  a  witness  in  an  action  for 
the  goods,  against  the  shipmaster,  to  testify  to  the  particular  con- 
tents of  the  trunk,  there  being  no  other  evidence  of  the  fact  to  be 
obtained.  That  a  party  then  can  be  admitted,  under  certain  cir- 
cumstances, to  prove  the.  contents  of  a  box  or  trunk,  must  be  ad- 
mitted. But  while  we  acknowledge  the  exception,  we  must  be 
careful  not  to  extend  it  beyond  its  legitimate  limits.  It  is  admitted 
from  necessity,  and  perhaps  on  a  principle  of  convenience,  because, 
as  is  said  in  Vezey,  every  one  does  not  show  what  he  puts  in  a 
box.  This  applies  with  great  force  to  wearing  apparel,  and  to 
every  article  which  is  necessary  or  convenient  to  the  traveller, 
which,  in  most  cases,  are  packed  by  the  party  himself,  or  his  wife, 
and  which,  therefore,  would  admit  of  no  other  proof.  A  lady's 
jewellery  would  come  in  this  class,  and  it  is  easier  to  conceive  than 
to  enumerate,  other  articles  which  comes  within  the  same  category. 
Nor  would  it  be  right  to  restrict  the  list  of  articles  which  may  be  so 
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proved,  within  narrow  limits,  as  the  jury  will  be  the  judges  of  the 
credit  to  be  attached  to  the  witness,  and  be  able  in  most  cases,  to 
prevent  any  injury  to  the  defendant.  It  would  seem  to  me,  to  be 
of  no  consequence,  whether  the  article  were  sent  by  a  carrier  or 
accompanied  the  traveller.  The  case  of  Herman  v.  Drinkwater,  I 
would  remark,  was  decided  under  very  aggravated  circumstances, 
and  was  rightly  ruled.  Bu't  it  must  not  be  understood,  that  such 
proof  can  be  admitted,  merely  because  no  other  evidence  of  the 
fact  can  be  obtained.  For,  if  a  merchant,  sending  goods  to  his  cor- 
respondent, chooses  to  pack  them  himself,  his  neglect  to  furnish 
himself  with  the  ordinary  proof,  is  no  reason  for  dispensing  with 
the  rule  of  evidence  which  requires  disinterested  testimony.  It  is 
not  of  the  usual  course  of  business,  and  there  must  be  something 
peculiar  and  extraordinary  in  the  circumstances  of  the  case,  which 
would  justify  the  court  in  admitting  the  oath  of  the  party. 

The  plaintiff  in  error  complains  of  the  charge,  as  to  the  onus  pro- 
bandi.  In  Platt  v.  Hibbard,  7  Cowan  501,  it  is  ruled,  that  where 
property  entrusted  to  a  warehouseman,  wharfinger,  or  storing  or 
forwarding  merchant,  in  the  ordinary  course  of  business,  is  lost, 
injured,  or  destroyed,  the  weight  of  proof  is  with  the  bailee,  to  show 
a  want  of  fault,  or  negligence  on  his  part,  or,  in  other  words,  to 
show  the  injury  did  not  happen  in  consequence  of  his  neglect,  to 
use  all  that  care  and  diligence,  on  his  part,  that  a  prudent  and  care- 
ful man  would  exercise  in  relation  to  his  own  property.  It,  is  to  be 
regretted  that  this  is  not  the  rule,  but  it  seems  to  be  contrary  to  the 
current  of  authority,  as  has  been  clearly  shown  by  the  cases  cited 
at  the  bar.  The  rule  is,  that  when  a  loss  has  been  proved,  or  when 
goods  are  injured,  the  law  will  not  intend  negligence.  The  bailee  is 
presumed  to  have  acted  according  to  his  trust,  until  the  contrary 
is  shown.  But  to  throw  the  proofs  of  negligence  on  the  bailors,  it 
is  necessary  to  show,  by  clear  and  satisfactory  proof,  that  the  goods 
were  lost,  and  the  manner  they  were  lost.  All  the  bailee  has  to 
do,  in  the  first  instance,  is  to  prove  the  contract  and  the  delivery  of 
the  goods,  and  this  throws  the  burthen  of  proof,  that  they  were  lost, 
and  the  manner  they  were  lost,  on  the  bailee,  of  which  we  have  a 
right  to  require  very  plain  proofs.  5  Raivle  179.  The  evidence 
here,  as  to  the  manner  of  the  loss,  is  very  uncertain.  Indeed  the 
probability  is,  that  the  box  was,  by  mistake,  delivered  to  the  wrong 
person,  in  which  case  the  bailee  is  clearly  liable,  for  when  goods 
are  delivered  to  a  wrong  person,  by  mistake,  the  bailee  is  resr/onsi- 
ble  for  the  loss,  as  upon  a  wrongful  conversion.  Lubbart  v.  Ingles, 
1  Stark.  104.  It  is  alleged  by  the  bailee,  the  box  was  stolen;  but 
of  this,  which  is  so  material  to  the  defence,  we  have  slight  and  un- 
satisfactory proof.  If  such  was  the  fact,  it  should  be  shown  by  evi- 
dence, which  would  leave  little  room  for  doubt. 

Judgment  affirmed. 
x. — 2  D* 
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Lewis  against  Robinson. 

An  action  for  money  had  and  received,  will  not  lie,  in  the  absence  of  proof 
of  a  contract,  to  recover  the  price  of  land  which  the  defendant  had  possessed, 
occupied,  claimed  and  sold  as  his  own,  although  the  plaintiff  may  have  had  a 
good  title  to  it. 

An  action  of  assumpsit  cannot  be  maintained  for  the  purpose  of  determining 
conflicting  titles  to  real  estate;  but  if,  in  a  personal  action  for  breach  of  a  con- 
tract relating  to  land,  the  question  should  arise  incidentally,  and  the  rights  of 
the  parties  require  it,  it  must  be  passed  upon,  although  the  action  be  personal. 

WRIT  of  error  to  the  district  court  of  Allegheny  county. 

This  was  an  action  of  assumpsit,  for  money  had  and  received  by 
Samuel  Lewis  for  his  use,  in  the  name  of  John  Braden  against 
William  Robinson.  The  defendant  had  laid  out  and  divided  a 
9  acre  out  lot,  situate  in  the  town  of  Allegheny,  No.  41,  according 
to  the  general  plan  of  said  town,  into  a  number  of  small  lots,  and 
sold  them  to  different  persons,  at  various  prices,  making  in  the 
aggregate  a  sum  of  about  25,000  dollars.  The  plaintiff  claimed  to 
recover  the  one-half  of  this  sum,  on  the  ground  that  he  was  the 
owner  of  an  undivided  moiety  of  the  ground  so  sold.  The  claim  of 
the  plaintiff  to  the  ground  was  never  admitted  by  the  defendant; 
on  the  contrary,  the  defendant  uniformly  claimed  to  be  the  exclu- 
sive owner  of  the  whole  of  it  until  he  sold.  He  derived  his  title  by 
descent  from  his  father,  who  died  seised  of  the  9  acres,  in  1814,  after 
having  been  in  the  actual  possession  thereof,  either  by  himself  or 
his  tenants,  from  about  the  year  1800.  John  Braden,  the  plaintiff, 
claimed  to  have  derived  his  right  also  by  descent  from  his  father, 
William  Braden,  who  died  about  1790,  leaving  the  plaintiff  and 
two  daughters  as  his  only  children,  and  heirs  at  law  of  his  estate; 
one-half  of  which,  according  to  the  law  of  descents  in  this  state  at 
that  time,  descended  to  his  son,  and  the  remaining  half  to  his  two 
daughters.  It  did  not  appear  from  the  evidence,  that  William 
Braden,  the  father,  had  ever  taken  possession  of  the  lot,  or  that  he 
ever  had  any  title  whatever  to  it.  It  appeared,  however,  after  his 
death  to  have  been  assessed  with  taxes  in  the  name  of  William 
Braden's  heirs,  from  1794  to  1799  inclusive.  Witnesses  were  also 
adduced  who  testified,  some  that  it  was  called  "Braden's  lot," 
others  that  it  was  called  "  the  Braden  lot;"  and  some  again,  that 
they  heard  James  Robinson,  the  father  of  the  defendant,  call  it 
"  Braden's  lot,"  and  others,  that  they  heard  him  say  he  was  only 
an  agent  for  Braden's  heirs  in  taking  care  of  the  lot.  It  also  ap- 
peared, that  in  1794  he  was  appointed  guardian  for  John  and 
Margaret  Braden,  two  of  the  heirs  of  William  Braden.  Witnesses 
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had  known  the  lot  for  forty  years  or  upward;  knew  it  when  it  was 
woodland;  that  James  Robinson  had  it  cleared  and  fenced  in  1800, 
by  Samuel  Croll,  who  testified  to  the  fact,  but  never  heard  Robin- 
son call  it  "  Braden's  lot."  James  Robinson  after  that,  during  the 
remainder  of  his  life,  cultivated  and  occupied  it  by  his  tenants,  and 
used  it  as  his  own.  On  his  death,  his  son,  the  defendant,  took  pos- 
session of  it  as  part  of  his  father's  estate,  arid  held  and  used  it  ex- 
clusively as  his  own  property,  from  that  time,  which  was  in  1814, 
until  he  sold  it,  and  then  sold  it  as  such.  But  it  further  appeared  in 
evidence,  that  the  commonwealth  granted  the  lot  to  George  Wal- 
lace, by  patent,  bearing  date  the  25th  of  March  1789;  who  was 
heard  to  say,  in  1810,  that  shortly  after  he  bought  the  lot  of  the 
commonwealth,  William  Braden  expressed  a  wish  to  have  a  lot 
adjoining  the  river,  that  he  then  told  Braden  he  might  have  this 
lot,  and  promised  it  to  him,  but  he  never  paid  him  for  it,  but  died 
afterwards;  and  that  he  had  since  that  sold  it  to  James  Robinson, 
the  father  of  the  defendant,  who  had  paid  him  either  500  or  600  dol- 
lars for  it.  George  Wallace  died  in  1812,  and  it  appeared  that  after 
his  death,  and  also  that  of  James  Robinson,  an  amicable  action  was 
instituted  in  the  common  pleas  of  Allegheny  county,  between  the 
repesentatives  of  George  Wallace  and  the  defendant, in  which,  among 
other  things,  the  sale  of  this  lot  by  George  Wallace  to  James  Robin- 
son, and  the  consideration-money  thereof  was  involved;  and  upon 
a  reference  of  the  same,  by  agreement  of  the  parties,  to  James  Ross, 
Henry  Baldwin  and  William  Wilkins,  Esquires,  it  was  awarded  by 
them,  that  the  defendant  should  pay  to  the  representative  of  George 
Wallace  2000  dollars;  and  after  having  paid  the  same,  the  defend- 
ant obtained,  under  a  decree  of  the  court  of  common  pleas  of 
Allegheny  county,  a  deed  of  conveyance  for  the  lot  from  the  repre- 
sentative of  George  Wallace,  investing  him  with  the  legal  title  to  it. 
Grier,  president,  charged  the  jury,  "  that  by  the  plaintiffs  own 
showing,  the  defendant  took  possession  of  the  land,  held  and  occu- 
pied it  as  his  own,  received  the  rents  as  his  own  for  twenty-five 
years,  and  sold  it  as  his  own.  That  he  sustained  no  fiduciary  cha- 
racter, as  regarded  the  plaintiff;  he  was  not  his  guardian,  (for  the 
plaintiff  is  a  much  older  man  than  the  defendant;)  he  acted  neither 
as  plaintiff's  agent  or  trustee  by  any  contract,  express  or  implied, 
either  in  law  or  equity.  And  if  such  be  the  case,  I  am  at  a  loss  to 
conceive  upon  what  principles  of  law  or  equity  this  action  can  be 
maintained.  It  is  a  well  settled  principle  of  law,  that  in  actions  of 
assumpsit,  trover  or  replevin,  or  other  transitory  actions,  the  title  to 
land  cannot  be  tried.  If  I  take  possession  of  land  by  disseisin,  and 
while  in  possession,  claiming  the  land  as  my  own,  I  cut  and  sell 
the  timber,  the  owner  cannot  maintain  assumpsit  against  me  for  the 
price  of  the  trees,  and  thus  try  his  title  to  the  land  in  an  action  of 
assumpsit.  And  if  I  sell  my  title  thus  gained  by  disseisin,  upon 
what  known  principle  of  law  or  equity  I  can  be  called  a  trustee  for 
the  owner  of  a  better  title,  I  have  not  yet  discovered  in  any  adjudged 
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case,  ancient  or  modern.  Have  you  any  evidence  that  the  defend- 
ant, during  the  twenty-five  years  in  which  he  has  received  the  rents 
of  this  property,  and  exercised  exclusive  possession  and  ownership 
on  it,  has  ever  even  dreamed  that  he  was  acting  as  guardian,  agent 
or  trustee  for  a  tenant  in  common,  with  the  plaintiff  or  any  body 
else?  That  he  had  any  idea  he  was  selling  any  person's  title  but 
his  own?  (whether  good  or  bad  is  not  material  in  this  stage  of  the 
inquiry.)  If  not,  the  plaintiff's  claim  to  recover,  in  this  action,  is 
without  foundation,  and  your  verdict  should  be  for  defendant." 
The  counsel  for  the  plaintiff  assigned  the  following  errors. 

1.  That  the  court  erred  in  its  position,  that  William  Robinson, 
Jun.,  inheriting  a  vast  and  unincumbered  estate  from  his  father, 
took  the  out  lot,  No.  41,  freed  and  discharged  from  any  trust  which 
attached  to  it  in  the  hands  of  his  father;  and  that  it  was  indispensa- 
ble to  establish  against  him  a  distinct  recognition  and  assumption 
of  his  father's  fiduciary  character. 

2.  That  the  court  erred  in  deciding,  that  an  action  for  money 
had  and  received,  could  not  be  maintained  against  William  Robin- 
son, Jun.,  when  the  land  itself  had,  by  his  own  act,  passed  into  the 
hands  of  innocent  purchasers,  and  was  thus  placed  beyond  the 
reach  of  ejectment. 

3.  That  the  court  undertook  to  decide  upon  the  character  of  the 
possession  taken  and  retained.     This  was  the  question  at  issue:  it 
was  the  province  of  the  jury,  on  a  view  of  all  the  facts  and  circum- 
stances, to  determine  whether  there  had  been  an  ouster  and  adverse 
possession. 

Shahr  and  HTCandless,  for  plaintiff  in  error,  cited  7  Watts  387, 
412,  472;  Select  Ca.  in  Chan.  62;  11  Serg.  8?  Rawle  421-^  2  Sumn. 
520;  4  Burr.  1956;  2  Dall.  176;  3  Watts  277;  Coivp.  376; 
12  Picker.  120;  11  Serg.  $  Rawle  250;  6  Cond.  Ch.  Rep.  419;  1 
Leigh's  N.P.46-,  15  Johns.  159. 

Forward  and  Dunlop,  for  defendant  in  error,  cited  3  Serg.  fy 
Rawle  509;  6  Serg.  fy  Rawle  476;  2  Rawle  423;  2  Watts  126; 
10  Picker.  160. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  has  reference  to  that  part 
of  the  charge,  in  which  his  honour,  the  judge  of  the  district  court, 
says,  "  he  (meaning  the  defendant)  sustained  no  fiduciary  character 
as  regarded  the  plaintiff;  he  was  not  his  guardian;  he  acted  neither 
as  plaintiffs  agent  or  trustee  by  any  contract,  express  or  implied, 
either  in  law  or  equity."  This  is  certainly  all  true,  strictly  so  in 
point  of  fact;  at  least  it  must  be  so  considered,  when  not  a  syllable 
of  testimony  appears  to  have  been  adduced  tending  to  prove  the 
contrary;  and  more  especially,  when,  as  the  learned  judge  says  in 
the  preceding  clause,  "  by  the  plaintiff's  own  showing,  the  defend- 
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ant  took  possession  of  the  land,  held  and  occupied  it  as  his  own, 
received  the  rents  as  his  oivn,  for  twenty-five  years,  and  sold  it  as 
his  own"  It  is  true,  the  defendant's  father  was  the  guardian  of 
the  plaintiff,  who  it  seems  attained  full  age  in  1803  or  1804,  ten 
years,  at  least,  before  the  death  of  the  defendant's  father,  in  the 
course  of  which  time,  it  might  well  be  presumed  that  the  guardian 
had  rendered  a  satisfactory  account  of  his  guardianship  to  his  ward; 
and  that  the  latter,  if  he  had  any  claim  to  the  lot  in  question,  would 
have  asserted  it.  Nothing  of  the  kind,  however,  is  even  pretended 
until  nearly  twenty  years  afterwards.  But  the  evidence  on  the 
part  of  the  defendant  is,  that  the  father  not  only  cleared  the  lot  in 
the  first  instance,  in  1800,  it  being  then  woodland,  but  ever  after- 
wards, as  long  as  he  lived,  leased  it  out,  occupied  it  by  his  tenants, 
had  buildings  and  improvements  put  on  it,  and  in  short  used  it  in 
every  respect  as  his  own.  These  things  were  certainly  different 
from,  if  not  incompatible  with  what  his  duty  as  a  guardian  re- 
quired; and  not  only  so,  but  attended  with  an  expense  and  charges 
which,  as  guardian,  he  could  not  have  claimed  any  reimbursement 
on  account  thereof  from  his  ward,  and  therefore  not  at  all  likely 
that  they  were  made  for  the  benefit  of  the  latter.  And  further, 
when  in  addition  to  all  this,  it  does  not  appear  that  William  Braden, 
the  father  of  the  plaintiff,  ever,  at  any  time  during  his  life,  claimed 
the  lot  or  had  the  possession  of  it;  but  on  the  contrary,  it  being 
shown  conclusively  that  George  Wallace,  in  1789,  the  year  perhaps 
preceding  the  death  of  William  Braden,  purchased  the  lot  from  the 
commonwealth,  and  obtained  a  patent  therefor  from  the  same,  in- 
vesting him  with  the  legal  title  to  it  for  his  own  use,  it  would  not 
seem  that  there  was  the  least  ground  upon  which  a  trust  even  in 
James  Robinson,  the  father  of  the  defendant,  could  be  established 
or  presumed  to  exist  in  favour  of  the  plaintrff.  Neither  could  it 
have  been  fairly  inferred  therefrom,  that  the  plaintiff  had  any  in- 
terest in  the  lot  in  common  with  the  father  of  the  defendant,  or 
indeed  that  the  plaintiff  ever  had  any  real  interest  in  it  at  all,  of  any 
kind  whatever.  We,  therefore,  can  perceive  no  error  in  what  the 
court  said  to  the  jury  on  the  subject  of  trust. 

In  regard  to  the  second  error,  it  may  be  observed,  that  it  is  im- 
possible not  to  see  that  the  action  of  assumpsit  has  been  substituted 
here  by  the  plaintiff  for  ejectment.  It  is  not  the  case  of  a  personal 
action  brought  for  the  breach  of  a  promise  or  contract,  relative  to 
land  or  real  estate,  in  any  shape  or  form  that  can  possibly  be  ima- 
gined or  given  to  it.  If  it  were  so,  and  the  title  to  such  land  had 
been  brought  in  question,  incidentally  or  collaterally,  and  in  order 
to  effectuate  justice,  it  became  necessary  to  inquire  into  and  pass 
upon  it,  it  would  have  to  be  done  ex  necessitati  rei,  notwithstand- 
ing the  action  is  personal.  But  when,  as  in  this  case,  no  contract 
or  promise  whatever  is  even  pretended  to  have  been  ever  made  be- 
tween the  parties,  for  the  breach  of  which  this  action  is  brought; 
but  on  the  contrary,  the  plaintiff,  in  order  to  sustain  his  case,  com- 
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menced  in  the  very  outset,  by  introducing  evidence  which  possibly 
might  be  thought  by  some, as  tending  to  show  that  he  had  some  colour 
of  claim  to  the  land,  instead  of  money  as  claimed  in  his  declaration, 
though  it  would  appear  to  be  nothing  more,  at  most,  than  the 
merest  shadow  of  a  claim,  especially  after  it  was  proved  beyond 
the  possibility  of  a  doubt,  by  the  production  of  the  patent  itself  from 
the  commonwealth,  that  the  legal  title  to  the  land  was  vested  in  a 
third  person,  upon  whom  the  plaintiff  did  not  even  attempt  to  show 
that  he  had  the  least  semblance  of  claim  for  it  whatever.  His  great 
endeavour  on  the  trial  was  to  show  that  he  had  a  right  to  the  land, 
and  not  the  money,  under  any  obligation  or  contract  entered  into 
by  the  defendant  for  the  payment  of  it,  or  performance  of  any  thing 
else,  for  the  non-performance  of  which  money  might  be  recovered 
as  an  equivalent  or  satisfaction.  It  is  therefore  literally  a  personal 
action  brought  to  try  the  title  to  laud,  and  instead  of  recovering  the 
land  itself,  upon  showing  a  good  title  to  it,  to  recover  from  the  de- 
fendant the  value  thereof  in  money,  by  showing  what  is  not  denied, 
that  the  defendant,  after  having  been  in  the  possession  of  it  for 
twenty-five  years,  claiming  it  as  his  own,  converted  it  to  his  own 
use,  by  selling  it  as  his  own  absolute  and  exclusive  property.  It 
is,  therefore,  most  palpably  impossible  to  sustain  the  plaintiffs 
claim  in  this  action,  without  subverting  the  rule  laid  down  and  re- 
cognised in  the  cases  of  Mathers.  Trinity  Church,  3  Serg.  $•  Rawle 
509;  Baker  v.  Howell,  6  Serg.  fy  Rawle  476;  Brown  v.  Caldwell, 
10  Serg.  4*  Rawle,  114;  Irvaine  v.  Hanlin,  10  Serg.  4*  Rawle  220; 
Snyder  v.  Vaux,  2  Rawle  423,  and  Powell  v.  Smith,  2  Watts  126. 
The  rule  of  these  cases  shows  clearly  that  the  action  of  assurnpsit  is 
not  the  proper  form  of  action,  in  which  conflicting  titles  to  land  or 
the  right  of  the  inheritance  can  be  tried.  6  Serg.  Sf  Rawle  481. 
The  second  error,  therefore,  has  nothing  in  it,  and  cannot  be  sup- 
ported. 

Neither  can  we  perceive  any  thing  to  complain  of  in  the  third 
error  assigned.  The  court  merely  spoke  of  the  possession  which 
the  defendant  took  and  held  of  the  lot,  as  it  was  shown  to  be  by 
the  evidence  adduced  by  the  plaintiff  himself.  In  short,  it  was  im- 
possible to  view  it  or  to  speak  of  it,  as  being  other  than  adverse  to 
all  the  rest  of  the  world. 

Judgment  affirmed. 
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Rainey  against  The  Commonwealth. 

A  clerical  error  in  a  writ  of  scire  facias  against  the  sheriff  and  his  sureties  may 
be  amended  by  the  prxcipe  and  record,  by  inserting  the  statement  of  the  proper 
judgment  in  the  sheriff's  official  bond,  in  lieu  of  one  erroneously  recited  in  the 
writ. 

ERROR  to  the  common  pleas  of  Cambria  county. 

The  commonwealth  of  Pennsylvania  for  the  use  of  Abraham 
Horbach  against  William  Rainey  and  others. 

On  the  20th  May  1839,  the  plaintiff  delivered  to  the  prothono- 
tary  of  the  court  of  common  pleas  of  Cambria  county,  a  praecipe 
" for  a  scire  facias,  in  the  name  of  the  commonwealth  of  Penn- 
sylvania for  the  use  of  Abraham  Horbach,  against  William  Rainey, 
Peter  M'Guire,  Michael  M'Guire,  and  John  Rainey,  Sen.,  judg- 
ment for  the  penalty  in  the  official  bond  of  William  Rainey,  as  late 
sheriff  of  Cambria  county,"  and  a  writ  of  scire  facias  was  issued 
and  served  on  the  defendants,  who  all  appeared  except  William 
Rainey.  This  writ  recited  that — 

Whereas  the  commonwealth  of  Pennsylvania,  for  the  use  of 
Abraham  Horbach,  heretofore,  in  our  counly  court  of  common 
pleas  of  the  county  of  Cambria,  to  wit,  on  the  third  day  of  October, 
anno  Domini  1838,before  the  honourable  the  judges  then  constituting 
the  same  court  at  Ebensburg,  by  the  consideration  of  the  same  court, 
recovered  against  William  Rainey,Peter  M'Guire,  Michael  M'Guire 
and  John  Rainey,  of  the  said  county,  yeomen,  sur  judgment  for 
the  penalty  in  the  official  bond  of  William  Rainey  as  late  sheriff 
of  Cambria  county,  in  action  No.  3  of  October  term  1838,  for 
that  the  said  William  Rainey,  as  sheriff  of  the  county  of  Cambria, 
neglected  and  refused  to  pay  to  the  above  named  Abraham  Hor- 
bach, the  sum  of  two  hundred  and  sixty-six  dollars  and  eighty- 
two  and  a  half  cents,  ordered  and  decreed  by  the  court  of  com- 
mon pleas  of  Cambria  county,  to  be  paid  to  said  Abraham  Hor- 
bach, on  the  3d  October  1838,  by  the  said  William  Rainey,  out 
of  the  money  arising  from  the  sale  of  the  personal  property  of 
Thomas  Withrow,  sold  by  said  William  Rainey  as  sheriff  as  afore- 
said, by  virtue  of  executions  issued  out  of  the  court  of  common 
pleas  of  Cambria  county,  numbers  7,  8,  and  9,  of  October  term 
183(5,  being  for  rent  due  said  Abraham  Horbach  from  said  Tho- 
mas Withrow  for  the  premises,  on  which  the  personal  property 
aforesaid  was  taken  in  execution  by  the  said  William  Rainey 
as  sheriff  as  aforesaid,  with  interest  on  the  debt  from  the  3d  day  of 
October  1838,  whereof  the  said  William  Rainey,  Peter  M'Guire, 
Michael  M'Guire  and  John  Rainey  are  convict,  as  of  record  and 
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proceedings  in  our  said  court,  before  our  judges  at  Ebensburg  re- 
maining, manifestly  appears.  Nevertheless  judgment  is  given, 
execution  for  the  debt  aforesaid  as  yet  remains  to  be  made,  as  by 
the  insinuation  of  the  said  commonwealth  of  Pennsylvania  for  the 
use  of  Abraham  Horbach,  we  have  received  information,  and  be- 
cause we  are  willing  that  those  things  which  are  right  in  our  said 
court  should  be  done,  we  command  you,  that  you  make  known  to 
the  aforesaid  William  Rainey,  Peter  M'Guire,  Michael  M'Guire 
and  John  Rainey,  that  they  be  and  appear  before  our  judges  at 
Ebensburg,  at  our  court  of  common  pleas  there  to  be  held  on  the 
first  Monday  in  July  next,  to  show,  if  any  thing  for  themselves 
they  know,  or  have  to  say,  why  the  aforesaid  commonwealth  of 
Pennsylvania,  for  the  use  of  Abraham  Horbach,  execution  for  the 
debt  aforesaid  against  them,  the  said  William  Rainey,  Peter 
M'Guire,  Michael  M'Guire,  and  John  Rainey,  ought  not  to  have 
according  to  the  form  and  effect  of  the  said  recovery,  if  to  him  it 
shall  seem  expedient.  And  have  you  then  there  this  writ.  Wit- 
ness, &c. 

The  defendants  who  appeared,  pleaded  payment  with  leave,  &c., 
replication  non  solverunt  and  issue.  Afterwards  the  defendants 
added  the  plea  of  nul  tiel  record;  on  which  the  plaintiff  asked 
leave  to  amend  the  scire  facias  by  the  prsecipe  and  record,  and 
leave  was  given  by  the  court  (White,  president)  and  an  amended 
writ  was  filed,  reciting  that — 

Whereas  the  commonwealth  of  Pennsylvania,  at  the  suit  of  the 
commonwealth  of  Pennsylvania,  for  the  use  of  and  Gra- 

ham, now  for  the  use  of  Nathan  M.  Chafee,  lately  in  our  county 
court  of  common  pleas  of  the  county  of  Cambria  aforesaid,  be- 
fore our  judges  at  Ebensburg,  on  the  fourth  day  of  April  anno 
Domini  one  thousand  eight  hundred  and  thirty-nine,  in  action 
number  three  of  October  term,  anno  Domini  one  thousand  eight 
hundred  and  thirty-eight,  by  the  consideration  of  the  said  court,  re- 
covered against  William  Rainey,  Peter  M'Guire,  Michael  M'Guire, 
and  John  Rainey,  the  sum  of  eight  thousand  dollars,  which  to  the 
said  commonwealth,  in  our  said  court,  were  adjudged  for  her  debt, 
whereof  the  said  William  Rainey,  Peter  M'Guire,  Michael  M'Guire, 
and  John  Rainey  are  convict,  as  by  the  record  and  proceedings 
thereof  in  our  said  court,  before  our  judges  at  Ebensburg  remain- 
ing, manifestly  appears. 

And  whereas  Abraham  Horbach,  in  the  name  of  the  common- 
wealth of  Pennsylvania,  for  the  use  of  Abraham  Horbach,.  by  his 
attorney  John  G.  Miles,  has  insinuated  unto  us,  and  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  suggested 
and  given  the  said  court  here  to  understand  and  be  informed,  that 
the  said  judgment  so  recovered  against  the  said  William  Rainey, 
Peter  M'Guire,  Michael  M'Guire,  and  John  Rainey  as  aforesaid, 
was  had  and  obtained  upon,  and  by  virtue  of  a  certain  official  bond 
or  writing  obligatory,  bearing  date  the  twenty-ninth  day  of  No- 
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vember,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-four,  whereby  the  said  William  Rainey,  as  sheriff  of  the  said 
county  of  Cambria,  and  Peter  M'Guire,  Michael  M'Guire  and 
John  Rainey,  as  his  sureties,  became  held  and  firmly  bound  to  the 
said  commonwealth  of  Pennsylvania  in  the  sum  of  eight  thousand 
dollars  to  he  paid  to  the  said  commonwealth  for  the  uses,  intents,  and 
purposes  declared  and  appointed  by  law,  with  and  under  a  certain 
condition  to  the  said  writing  obligatory  subscribed,  whereby  it  was 
declared,  that  if  the  above  bounden  William  Rainey,  after  he  shall  be 
duly  commissioned  sheriff  of  the  county  of  Cambria  for  the  term  of 
three  years  from  and  after  the  second  Tuesday  in  October  last  past, 
shall  and  do  without  delay,  according  to  law,  well  and  truly  serve 
and  execute  all  writs  and  processes  of  said  commonwealth  to  him 
directed,  and  shall  and  do  from  time  to  time,  upon  the  request  made 
to  him  for  that  purpose,  well  and  truly  pay  or  cause  to  be  paid  to 
the  several  suitors  and  parties  interested,  their  lawful  attorneys, 
factors,  agents  or  assigns,  all  and  every  sum  and  sums  of  money  to 
them  respectively  belonging,  which  shall  come  to  his  hands,  and 
shall  arid  do  from  time  to  time,  and  at  all  times  during  his  continu- 
ance in  the  said  office,  well  and  faithfully  execute  and  perform  all 
and  every  of  the  trusts  and  duties  to  the  said  office  appertaining, 
then  this  obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 
And  the  said  William  Rainey  was  afterwards,  and  before  the 
issuing  of  the  executions  hereinafter  mentioned,  duly  commissioned 
sheriff  of  the  said  county  of  Cambria,  for  the  term  of  three  years 
from  and  after  the  second  Tuesday  in  October  aforesaid,  and 
whereas  the  said  Abraham  Horbach  for  another  and  further  breach 
of  the  said  condition  of  the  said  writing  obligatory,  than  that 
whereon  the  said  judgment  was  so  recovered  as  aforesaid,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  by 
his  attorney  aforesaid,  has  further  suggested  and  given  the  court 
here  to  understand  and  be  informed,  that  at  a  court  of  common 
pleas  held  at  Ebensburg,  in  and  for  the  county  of  Cambria  afore- 
said, on  the  third  day  of  October,  anno  Domini  one  thousand  eight 
hundred  and  thirty-eight,  the  said  court  did  by  their  decree  or  sen- 
tence order  the  said  William  Rainey  as  sheriff  of  the  said  county 
of  Cambria,  to  pay  unto  the  said  Abraham  Horbach  the  sum  of  two 
hundred  and  sixty-six  dollars  and  eighty-two  and  a  half  cents,  out  of 
the  money  arising  from  the  sale  of  the  personal  property  of  Thomas 
Witherow,  sold  by  the  said  William  Rainey  as  sheriff  as  aforesaid, 
by  virtue  of  executions  issued  out  of  the  court  of  common  pleas 
of  Cambria  county  aforesaid,  numbers  seven,  eight  and  nine,  of 
October  term,  anno  Domini  one  thousand  eight  hundred  and  thirty- 
six,  issued  in  pursuance  of  judgments  on  which  said  executions 
were  founded,  being  for  rent  due  said  Abraham  Horbach  from  said 
Thomas  Witherow  for  the  premises  on  which  the  personal  pro- 
perty aforesaid  was  taken  in  execution  by  the  said  William  Rainey 
as  sheriff  as  aforesaid;  and  that  the  said  William  Rainey,  although 
x. — 2  E 
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often  required,  the  said  sum  of  two  hundred  and  sixty-six  dollars 
and  eighty-two  and  a  half  cents,  to  the  said  Abraham  Horbach 
hath  not  paid,  but  the  same  to  him  to  pay,  hitherto  hath  altogether 
neglected  and  refused,  and  still  doth  neglect  and  refuse,  contrary  to 
the  form  and  effect  of  the  said  condition  of  the  said  writing  obli- 
gatory; for  which  said  further  and  other  breach  of  the  aforesaid 
condition  of  the  said  writing  obligatory,  the  said  Abraham  Hor- 
bach hath  humbly  besought  us  to  provide  him  a  proper  remedy; 
and  we,  being  willing  that  what  is  just  in  this  behalf  should  be 
done,  do,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  command  you,  that  by  honest  and  lawful  men  of  your 
bailiwick,  you  make  known  to  the  said  William  Rainey,  Peter 
M'Guire,  Michael  M'Guire,  and  John  Rainey,  that  they  be  and 
appear  before  our  judges  at  Ebensburg  at  our  county  court  of 
common  pleas,  there  to  be  held  on  the  first  Monday  in  July  next, 
to  show  if  any  thing  for  themselves  they  know  or  have  to  say  why 
execution  should  not  be  had  and  awarded  against  them,  upon  the 
said  judgment  so  obtained  as  aforesaid,  for  the  damages  which  the 
said  Abraham  Horbach  hath  sustained,  by  reason  of  the  said  fur- 
ther and  other  breach  of  the  said  condition  of  the  said  writing  ob- 
ligatory, if  it  shall  seem  expedient  for  the  said  Abraham  Horbach 
so  to  do;  and  have  you  then  and  there  this  writ.  Witness,  &c. 

The  defendants  then  withdrew  their  plea,  and  demurred,  and 
judgment  was  rendered  for  the  plaintiff. 

Banks,  for  plaintiff  in  error.  The  exception  is,  that  the  court 
below  permitted  the  plaintiff  to  amend.  It  is  admitted  that  the 
prsecipe  warrants  the  writ  as  amended,  but  we  say  the  court  had 
not  power  to  permit  such  an  amendment.  It  amounted  to  allow- 
ing a  new  writ  to  be  issued  for  a  different  purpose. 

Miles,  for  defendant  in  error,  cited  2  Penns.  Pract.  337.  344;  1 
Watts  374;  2  Raivle  56.  It  is  not  error  to  amend  a  scire  facias 
after  nul  tiel  record  pleaded.  5  Watts  315;  9  East  316;  2  Bos. 
4*  Put.  275;  6  Watts  53.  It  is  never  too  late  to  amend  a  scire 
facias  for  a  mistake  occasioned  by  the  misprison  of  the  clerk.  It 
may  be  done  after  writ  of  error.  2  Penns.  Pract.  358. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  complaint  is,  that  the  court  permitted  the 
plaintiff  to  amend  the  scire  facias.  The  plaintiff's  praecipe  directed 
the  prothonotary  to  issue  a  scire  facias  sur  judgment  for  the 
penalty  in  the  official  bond  of  William  Rainey,  as  late  sheriff  of 
Cambria  county,  in  the  name  of  the  commonwealth  for  the  use  of 
Abraham  Horbach  against  William  Rainey,  Peter  M'Guire,  Mi- 
chael M'Guire  and  John  Rainey,  No.  25,  July  term  1839.  The 
prothonotary  issued  a  scire  facias,  reciting  that  the  commonwealth 
for  the  use  of  Abraham  Horbach,  on  the  3d  October  1838,  recovered 
against  the  defendants,  sur  judgment  for  the  penalty  in  the  official 
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bond  of  William  Rainey  as  sheriff,  for  that  he  neglected  and  re- 
fused to  pay  to  Abraham  Horbach  the  sum  of  266  dollars,  82  cents, 
ordered  by  the  court  of  common  pleas  of  Cambria  county  to  be 
paid  to  him  on  the  3d  October  1839,  by  said  William  Rainey,  out 
of  the  money  arising  from  the  sale  of  the  personal  property  of 
Thomas  Witherow,  sold  by  the  said  William  Rainey  as  sheriff,  by 
virtue  of  certain  executions,  &c.  This  writ  was  served  on  the  de- 
fendants, who  appeared  (except  William  Rainey)  and  pleaded  pay- 
ment with  leave,  replication  non  solverunt  and  issue.  Afterwards 
the  defendant  added  the  plea  of  mil  del  record.  The  plaintiff  then 
moved  for  leave  to  amend  the  writ  of  scire  facias  by  the  prxcipe 
and  the  record,  which  was  given  by  the  court.  The  defendant  then 
demurred  to  the  amended  writ,  and  judgment  was  given  for  the 
plaintiff. 

The  amended  writ  recited  that  the  commonwealth  of  Pennsyl- 
vania for  the  use  of  and  Graham,  now  for  the  use  of  Nathan 
M.  Chafee,  lately  in  the  court  of  common  pleas  of  Cambria  county, 
on  the  4th  April  1839,  in  No.  3  of  October  term  1838,  recovered 
against  William  Rainey,  Peter  M'Guire,  Michael  M'Guire,  and 
John  Rainey,  the  sum  of  8000  dollars,  adjudged  for  debt,  and  that 
Abraham  Horbach,  in  the  name  of  the  commonwealth  for  the  use 
of  Abraham  Horbach,  had  insinuated  unto  us,  and  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  suggested 
and  given  the  court  to  understand,  that  the  judgment  so  recovered 
was  had  upon  a  certain  official  bond  dated  the  29th  November 
1834,  whereby  the  said  John  Rainey,  and  the  other  defendants  as 
his  sureties,  were  bound  to  the  commonwealth  in  the  sum  of  8000 
dollars  conditioned  for  duly  serving  and  executing  all  writs,  &c., 
and  on  request  paying  over  moneys,  and  faithfully  discharging  his 
duty  (in  the  words  of  the  law);  averring  that  he  was  duly  com- 
missioned, and  alleging  as  a  further  breach  of  the  condition  than 
that  whereon  the  said  judgment  was  recovered,  that  on  the  3d  Oc- 
tober 183S,  the  sheriff  was  ordered  by  the  said  court  to  pay  to  the 
plaintiff  the  sum  of  266  dollars  82£  cents,  moneys  arising  from  the 
sale  of  certain  property  specified,  which  he  had  neglected  and  re- 
fused to  do. 

The  recital  in  the  original  writ  of  a  judgment  recovered  on  the 
3d  October  1838,  at  the  suit  of  the  commonwealth,  for  the  use  of 
Abraham  Horbach,  seems  to  have  been  a  mistake  of  the  officer 
who  made  out  the  writ;  the  real  judgment  having  been  recovered 
on  the  4th  April  1839,  in  a  suit  by  the  commonwealth  for  the  use 
of  and  Graham  (now  for  Chafee),  in  an  action  No.  3,  of  Oc- 

tober term  1838.  The  plaintiff  came  in  subsequently  to  the  judg- 
ment for  the  penalty,  by  suggestion,  agreeably  to  the  provisions  of 
the  llth  clause  of  the  6th  section  of  the  act  passed  on  the  14th 
June  1836,  relative  to  bonds  with  penalties,  and  official  bonds. 
The  prxcipe  in  this  case  was  for  a  scire  facias  sur  judgment  for  the 
penalty  in  the  official  bond  of  William  Rainey  as  late  sheriff. 
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certainly  pointed  to  the  judgment  of  the  4th  April  1839,  and  is  suf- 
ficient to  amend  by,  and  it  was  the  duty  of  the  person  making  out 
the  original  scire  facias  to  hunt  up  and  refer  to  it.  The  amend- 
ment, therefore,  remedied  a  clerical  error  or  slip  in  the  making  out 
of  the  writ,  and  rendered  it  what  it  ought  to  have  been  at  first. 
The  question  is,  whether  the  court  below  had  power  to  allow  this 
amendment,  and  we  think  they  had.  It  is  obviously  a  clerical 
mistake,  in  referring  to  a  judgment  not  existing,  instead  of  the  real 
one  meant.  There  is  something  to  amend  by,  namely,  the  prsecipe 
and  records  of  the  court;  and  amendments  are  allowed  at  common 
law,  where  there  is  any  thing  on  the  record  to  amend  by.  Courts 
have  of  late  years  been  indulgent  in  admitting  amendments  to  cure 
the  slips  of  officers;  and  more  especially  is  it  permitted  among  us, 
where  legal  proceedings  are  so  slowly,  and  often  negligently  con- 
ducted. 6  Watts  535.  In  Burrows  v.  Heysham,  1  Dall.  133,  a 
writ  of  scire  facias  against  bail  was  allowed  to  be  amended  by  the 
record,  by  substituting  September  1782,  for  December  1781.  In 
Guhr  v.  Chambers,  8  Serg.  Sf  Raivle  157,  a  writ  of  error  was 
allowed  to  be  amended  by  ihepraecipe. 
Judgment  affirmed. 


Bennett  against  Robinson. 

A  testator  by  his  will  says,  "  I  allow  my  wife  one-third  of  the  profits  arising 
off  of  my  real  estate,  only  so  long  as  she  remains  my  widow:"  Held  to  be  a  devise 
of  the  one-third  of  the  land  itself,  and  strictly  a  conditional  limitation  marking 
the  extent  of  interest  given,  against  the  terms  of  which  equity  cannot  receive. 
Such  estate  is  consequently  determinable  by  her  subsequent  marriage,  even 
without  entry  by  the  heir,  or  devisee  over. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

John  Bennet  and  Rebecca  his  wife  against  Matthew  Robinson's 
executors  and  terre-tenants,  &c. 

This  action  was  brought  to  recover  the  one-third  of  the  profits 
arising  from  a  tract  of  land  devised  by  Matthew  Robinson,  to  his 
son  Isaac,  for  one  year  from  April  18,  1838,  till  April  18,  1839, 
being  150  dollars. 

Matthew  Robinson,  by  his  last  will  dated  December  24,  1832, 
devised  to  his  wife  Rebecca,  as  follows: — "  I  allow  my  wife  one- 
third  of  the  profits  arising  oft  of  my  real  estate,  only  so  long  as  she 
remains  my  widow."  Rebecca,  the  widow,  was  married  to  John 
Bennet,  the  plaintiff,  on  the  ISth  of  January  1838.  All  that  part 
of  the  will  which  was  supposed  to  be  material  to  the  case,  was  as 
follows: — 
^  "  I  will  and  bequeath  to  my  wife  Rebecca,  all  the  property  that 
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is  within  my  dwelling-house  of  every  kind  (except  that  is  hereaf- 
ter named  in  bequeaths  to  any  of  my  children.)  I  also  allow  her 
the  old  brown  mare,  arid  her  two  year  old  bay  filly,  her  choice  of 
a  cow  and  calf  and  six  sheep;  (of  the  grain  now  on  hand,  I  allow 
ninety  bushells  of  wheat  to  be  sold,  one  hundred  bushells  of  rye, 
seventy-five  bushells  of  corn,  two  hundred  bushells  of  oats,  two  or 
three  tons  of  hay;)  the  ballance  of  grain  and  hay,  I  allow  for  my 
wife,  for  the  use  of  the  family,  also  the  grain  in  the  ground,  that  is 
on  this  farm.  I  allow  my  wife  one-third  of  the  profits  arising  off 
of  my  real  estate,  only  so  long  as  she  remains  my  widow.  In  ad- 
dition to  the  above,  I  will  my  wife  the  bob  horse.  My  wife  is  to 
give  to  daughter  Jane  a  bureau,  cow  and  saddle  when  she  wants 
them,  out  of  what  is  willed  to  daughter  Jane. 

"  I  will  and  bequeath  to  my  daughter  Rosanna,  her  heir  or  as- 
signs, four  hundred  dollars,  a  cow,  bedding  and  beadstead,  the 
money  to  be  paid  to  her  of  twenty-one  years  of  age,  by  my  execu- 
tors, out  of  the  overplus  of  the  sales  or  rents. 

"  I  will  and  bequeath  to  my  son  Robert  a  part  of  two  tracts  of 
land,  situate  on  Long  run,  beginning  at  the  corner  of  A.  Kin  and 
Hope's  land,  or  lines  running  along  A.  Kin's  line  to  corner  of  the 
little  field,  from  thence  down  the  fence  so  as  to  include  the  saw- 
mill and  forelay,  and  continue  to  the  road  about  opposite  the  old 
still-house,  from  thence  down  the  road  that  goes  down  the  long  run 
to  the  lower  lines  of  what  is  called  the  Coulter  tract,  from  thence 
along  the  said  line  to  Hoope's  line,  from  thence  aloud  said  line  to 
Akin's  line  the  place  of  beginning,  including  the  saw-rnill,  coal- 
bank,  and  other  buildings;  also,  I  allow  him  a  year  old  gray  colt, 
saddle  and  bridle,  that  is  called  his,  a  cow,  a  two  year  old  heifer, 
and  too  year  old  steer  and  six  sheep,  my  son  Robert  is  to  pay  out 
of  the  real  estate  alone  bequeathed,  to  my  son  John  when  he  be- 
comes twenty-one  yrs  of  age,  five  hundred  dollars  in  two  yearly 
payments;  Robert  is  to  have  two  sets  of  horse  gears,  plow  and 
double  trees. 

"  I  bequeath  to  my  son  Isaac,  or  his  heirs,  the  farm  or  tract  of 
land  I  bought  of  Joseph  Thompson  (except  that  part  of  it  where 
the  saw-mill  is,  as  named  above,  for  my  son  Robert)  out  of  which 
farm  my  daughter  Jane  is  to  get,  out  of  the  part  left  Isaac,  three 
hundred  and  fifty  dollars,  to  be  paid  to  her  out  of  the  rents  of  said 
place,  and  if  it  should  not  be  sufficient,  Isaac  is  to  pay  the  ballance, 
when  she  becomes  of  age,  also  my  daughter  Sarah's  legacy  of 
three  hundred  dollars  when  she  becomes  twenty-one  years  of  age. 

"  I  will  and  bequeath  to  my  daughter  Jane,  or  her  heirs,  three 
hundred  and  fifty  dollars,  to  be  paid  out  of  what  is  willed  to  Isaac, 
in  the  way  stated  in  my  bequest  to  him. 

"  I  will  and  bequeath  to  my  som  William,  the  tract  of  land  I 
bought  of  Coulter  (except  that  part  of  it  mentioned  for  Robert,  out 
of  which  my  daughter  Rebecca  is  to  get  a  legacy  of  three  hundred 
dollars,  and  a  legacy  for  the  child  my  wife  is  now  with  if  it  lives.) 
x.— 2  E* 
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« I  will  and  bequeath  to  my  daughter  Sarah,  three  hundred  dol- 
lars, which  is  to  be  paid  by  my  son  Isaac,  when  she  is  twenty-one 
years  of  age,  out  of  what  is  willed  to  him. 

"  I  will  and  bequeath  to  my  daughter  Rebecca  (about  three  years 
old)  three  hundred  dollars,  to  be  paid  out  of  the  rents  of  Villiam's 
legacy  and  put  to  interest  to  she  is  21  years  of  age,  or  if  the  rents 
is  not  sufficient,  it  must  come  out  of  William's  legacy. 

"  I  will  and  bequeath  to  the  chilld  my  wife  is  bearing  at  this 
time,  300  dollars  (if  it  lives)  to  be  paid  him  or  her  when  twenty-one 
yrs  of  age,  by  my  son  William  out  of  his  part  of  my  estate. 

"  I  do  declare  and  utter,  that  each  and  all  the  foregoing  legacies, 
that  is  to  come  out  of  my  real  estate,  shall  be  leans  thereon  until 
paid. 

"  I  do  hereby  ordain  and  appoint  Samuel  Taylor  and  James 
Gray,  to  be  my  executors." 

White,  president,  was  of  opinion  that  the  estate  of  the  widow 
was  determined  by  her  marriage,  and  directed  a  judgment  for  the 
defendants. 

Coulter,  for  plaintiff  in  error. 

H.  D.  Foster,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — By  the  civil  Jaw,  a  condition  in  restraint  of  mar- 
riage, is  void  when  it  is  annexed  to  a  legacy  without  a  limitation 
over;  a  devise  of  land  is  governed  by  the  common  law.  Now  a 
devise  of  profits,  is  a  devise  of  the  land  from  which  they  are  to 
accrue;  and  what  is  the  nature  of  the  estate  given  by  the  terms  of 
this  will?  "  I  allow  my  wife,"  says  the  testator,  "  one-third  of  the 
profits  arising  off  all  my  real  estate  only  so  long  as  she  remains  my 
widow."  Now  this  is  not  a  devise  upon  condition,  but  a  plain  and 
distinct  conditional  limitation  which  was  spent  by  the  contingency 
of  her  marriage,  even  without  entry  by  the  heir  or  a  devisee  over. 
That  is  not  contested.  But  it  is  urged  that  an  intent,  apparent  and 
subsequent  clause,  to  give  the  profits  as  personal  estate,  must  con- 
trol what  would  else  be  a  proper  interpretation  of  a  devise  of  profits 
without  more.  "  I  do  declare  and  utter,"  says  the  testator  in  con- 
clusion, "  that  each  and  all  of  the  foregoing  legacies  that  is  to  come 
out  of  my  real  estate,  shall  be  liens  thereon  till  paid;"  and  hence 
an  inference  that  profits,  in  his  contemplation  of  them,  were  sup- 
posed to  mean  no  more  than  the  income,  else  it  would  have  been 
absurd  in  him  to  declare  a  devise  of  the  land  to  be  a  lien  on  it: 
consequently  that  he  did  not  intend  that  the  land  should  pass  with 
the  profits.  But  he  had  just  given  various  pecuniary  legacies  to 
his  children,  payable  out  of  land  in  express  terms;  and  these  are 
sufficient  to  satisfy  the  direction,  that  legacies  payable  out  of  his 
land  should  be  a  lien  on  it;  and  to  show  that  it  was  not  intended 
for  the  devise  to  his  wife.  But  there  is  a  distinction  between  a 
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condition  and  a  limitation  even  as  regards  legacies.  In  Richards 
v.  Baker,  2  Jltk.  321,  Lord  Hardwicke  ruled,  that  a  husband's 
bequest  of  chattels  to  his  wife,  "  so  long  as  she  remained  his  widow 
and  no  longer,"  gave  them  to  her  only  during  her  widowhood;  and 
the  principle  of  that  case  was  not  questioned  by  Sir  Thomas  Plumer 
in  Marples  v.  Bainbridge,  1  Mod.  590— Jim.  ed.  318,  though  it  was 
ruled  very  properly,  that  the  terms  of  the  bequest  did  not  bring  the 
case  within  it.  Indeed  it  is  too  deeply  seated  in  reason  to  be 
shaken;  for  the  object  of  such  a  limitation  is  not  to  impose  a 
penalty,  but  to  mark  the  extent  of  the  interest  given;  against  the 
terms  of  which,  equity  has  not  power  to  relieve.  In  every  view 
of  the  case  before  us,  therefore,  it  is  clear  that  the  interest  or  estate 
of  the  widow  was  determined  by  her  marriage. 
Judgment  affirmed. 


North  Canal  Street  Road. 

Proceedings  commenced  under  the  provisions  of  a  statute,  are  arrested  by  the 
repeal  of  the  statute;  every  act  done  towards  their  completion  after  the  repeal,  is 
void. 

CERTIORARI  to  the  quarter  sessions  of  ^Allegheny  county. 

On  March  23, 1839,  a  petition  was  presented,  by  the  appointment 
of  viewers,  to  lay  out  a  road,  within  part  of  Alleghenytown,  from 
the  bank  of  the  Pennsylvania  canal  to  Cedar  street,  in  the  town,  and 
viewers  were  appointed,  who  reported  in  favour  of  the  road.  To 
this  report  exceptions  were  filed,  which  were  afterwards  withdrawn; 
and,  by  consent  of  the  parties,  a  review  was  granted  January  4, 
1840,  and  the  reviewers  also  reported  in  favour  of  the  road,  which 
was  confirmed  by  the  court  April  18, 1840,  and  ordered  to  be  open- 
ed, 33  feet  wide.  From  this  decree  of  confirmation,  John  Tassey 
and  Charles  Avery  appealed  to  the  supreme  court,  on  the  ground, 
that  by  the  act  of  1839-40,  sect.  12,  and  which  was  passed  pre- 
viously to  the  confirmation  of  the  road  by  the  quarter  sessions,  the 
jurisdiction  of  the  court  was  taken  away,  and  transferred  to  the 
councils  of  the  city  of  Allegheny. 

M'Candless  and  Metcalf,  for  plaintiffs  in  error,  referred  to  the 
act  of  1839-40,  sect.  12,  Pamph.  Laws  308;  and  cited  8  Watts  517. 
Loivrie,  for  defendant  in  error,  cited  3  Rawle  196. 

PER  CURIAM. — Acts  entirely  done  under  a  statute  while  it  was 
in  force,  stand  good  after  its  repeal.    But  before  these  proceedings 
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were  completed,  the  statutory  jurisdiction  of  the  quarter  sessions 
had  been  transferred  to  the  councils  of  the  city,  by  the  twelfth  sec- 
tion of  the  act  of  incorporation;  and  by  the  transfer,  every  thing 
done'was  made  void.  The  sessions,  therefore,  ought  to  have  ar- 
rested the  proceeding. 

Order  of  the  sessions  reversed,  and  proceedings  quashed. 


Platt  against  Rice. 

Donation  land,  granted  by  patent,  to  the  widow  of  a  revolutionary  soldier,  in 
pursuance  of  the  act  March  24, 1785,  is  subject  to  taxation,  and  may  be  sold  as  un- 
seated land,  for  the  non-payment  of  taxes. 

ERROR  to  the  district  court  of  Crawford  county. 

Samuel  Rice  against  Lenthal  Platt.  Ejectment  for  250  acres  of 
land  in  Oil  Creek  township. 

The  land  in  dispute  was  a  donation  tract,  regularly  assessed  and 
taxed,  in  the  name  of  W.  M'Gee,  and  sold  as  unseated,  for  the  non- 
payment of  taxes,  by  the  treasurer,  to  Edward  A.  Reynolds,  who 
conveyed  the  same  to  the  plaintiff. 

The  defendant  gave  in  evidence  a  patent,  dated  March  26,  1787, 
from  the  supreme  executive  council  of  Pennsylvania,  to  Sarah 
M'Gee,  late  Sarah  Bradley,  widow  and  relict  of  Edward  Bradley, 
a  sergeant  in  the  army  of  the  United  States,  for  the  land  in  dispute, 
to  hold  to  the  said  Sarah  M'Gee,  and  the  heirs  of  the  said  Edward 
Bradley.  The  widow  was  alive  when  the  land  was  sold  for  taxes. 
And  upon  this  evidence  the  question  was,  whether  the  land  was  the 
subject  of  taxation  and  sale,  as  unseated. 

The  court  below  (Thompson,  president)  was  of  opinion,  that  the 
exemption  of  donation  land  from  taxation  only  extended  to  the  offi- 
cer and  soldier,  and  not  to  his  widow  and  children,  although  the 
patent  did  not  issue  until  after  his  death;  and  directed  a  verdict  for 
the  plaintiff. 


Riddle  and  Derrickson,  for  defendant  in  error,  cited  7  Watts  516; 
7  Smith's  Laws  197. 

The  opinion  of  the  court  was  delivered  by 
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ROGERS,  J. — The  regularity  of  the  plaintiff's  title  is  conceded,  and 
the  only  question  presented  is,  whether  the  first  section  of  the  act 
of  March  16,  1785,  and  its  supplements,  which  provide  "that  all 
lands,  &c.,  granted  to  the  officers  and  soldiers  of  the  line  of  this  state, 
as  a  reward  for  their  services,  shall  be  exempt  from  taxation,  for 
and  during  the  life  of  such  officer  and  soldier,  respectively,  unless 
the  same  shall  be  transferred  or  aliened  to  any  other  person,"  extends 
to  a  case  where  the  patent  for  the  donation  tract  is  made  after  the 
death  of  the  officer  or  soldier,  to  his  widow  and  children.  Under 
the  act  of  1785  it  is  very  clear  they  could  claim  no  such  exemption, 
as  they  do  not  come  within  the  words,  and  there  is  nothing  to  show 
they  are  embraced  by  its  spirit.  This  is  indeed  conceded;  but  it  is 
contended,  that  as,  by  the  fourth  section  of  a  subsequent  act,  passed 
the  24th  of  March  of  the  same  year,  the  widow  and  children  are 
entitled  to  the  donation  to  their  deceased  parent  and  husband,  they 
are  placed  on  the  same  footing  as  to  the  exemption  from  taxation. 
But  this  does  not  appear  to  be  a  fair  construction  of  the  latter  act. 
By  the  original  act  only  the  officer  and  soldier,  personally,  were  en- 
titled to  claim  the  land,  and  the  intent  of  the  supplement,  would 
seem  to  be,  to  place  the  widow's  children,  in  that  respect,  in  the 
same  situation  they  would  have  been  had  the  patent  been  granted 
in  the  lifetime  of  the  deceased  officer  or  soldier.  Although  it  was 
but  an  act  of  justice  to  place  them  on  the  same  footing  with  their 
ancestor,  there  is  no  indication  of  any  intention  to  put  them  in  a 
better  situation,  which  will  be  the  effect  of  exempting  the  lands 
from  taxation  in  their  hands.  If  the  patent  was  granted  to  the 
soldier  himself,  it  would  be  exempt  from  taxation  only  during  his 
life,  and  would  have  descended  to  his  wife  and  children  with  the 
ordinary  burthen  upon  it.  Why  then  should  the  legislature  adopt 
a  different  rule,  when,  from  the  accident  of  death,  the  patent  was 
granted  directly  to  his  representatives.  No  conceivable  reason  can 
be  given  for  making  such  a  distinction,  nor  is  there  any  thing  in  the 
•  act  which  indicates  any  such  intention.  The  legislature  have 
thought  it  right  that  they  should  lose  nothing  by  his  death,  but  no 
intention  is  perceived  to  better  their  situation  by  that  event.  The 
inconvenience  of  such  an  enactment,  which  doubtless  was  foreseen 
by  the  legislature,  is  a  strong  argument  against  this  construction. 
Where  the  patent  was  granted  to  the  children  of  the  deceased,  on 
the  construction'claimed,  the  land  would  be  exempt  from  taxation 
until  the  death  of  all  the  children — at  least  a  portion  of  it  must  be 
in  that  predicament,  which  would  produce  great  entanglement  and 
inconvenience  in  the  collection  of  the  county  rates.  That  land  in 
the  hands  of  the  widow  and  children  is  not  exempt  from  taxation, 
is  conceded  by  counsel  in  the  argument  of  the  case  of  Turner  v.  The 
Commissioners  of  Mercer,  1  Serg.  fy  Raivle  62,  although  a  contrary 
opinion  is  intimated  by  Mr  Justice  Brackenridge  in  the  same  case. 

Reference  has  been  made  to  the  fifth  section  of  the  act  of  April 
2, 1802.    This  act  directs  the  board  of  property  to  issue  a  patent  in 
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favour  of  the  widow,  heir  or  heirs,  for  such  donation  lands,  and  on 
the  same  conditions  as  the  officer  and  soldier  were,  if  living,  to  be 
entitled  to.  This  act  does  not  apply  to  a  patent  granted  in  1787, 
previous  to  its  passage,  as  is  very  clear.  But,  aside  of  this  objec- 
tion, it  would  make  no  difference  as  to  this  part,  if  it  did.  The 
meaning  of  the  words,  "  on  the  same  condition,"  evidently  is,  that 
the  board  of  property  are  directed  to  issue  the  patent  in  such  cases, 
without  the  exaction  of  the  ordinary  fee  of  office,  or  the  payment 
of  the  purchase-money,  or,  in  other  words,  without  any  expense 
whatever,  as  it  would  be  the  case  if  issued  to  the  officer  or  soldier, 
if  living.  If  the  legislature  intended  that  the  land  should  also  be 
exempt  from  taxation,  they  would  not  have  left  the  matter  in  doubt, 
by  the  use  of  general  terms,  but  would  have  evidenced  their  mean- 
ing by  express  words.  The  exemption  from  the  usual  burthen  is 
personal  to  the  officer  or  soldier,  and  cannot  be  extended  by  impli- 
cation to  embrace  within  its  pretension  the  widow  and  children. 
Judgment  affirmed. 


Lewis  against  Robinson. 

If  unseated  land  belonging  to  two  tenants  in  common  be  sold  for  taxes,  and 
after  the  time  for  redemption,  one  of  them  buy  it  from  the  purchaser  at  the 
tax  sale,  in  his  own  name,  and  for  his  own  use,  the  other  is  entitled  to  no  inte- 
rest in  such  purchase.  Nor  will  the  fact  of  indebtedness  by  the  purchaser  of 
the  tax-sale  title,  to  him  who  was  his  co-tenant,  to  an  amount  equal  to  the  one- 
half  of  the  purchase-money,  alter  the  nature  of  the  case. 

Nor  will  the  circumstances  of  the  father  of  the  co-tenant  who  bought  of 
the  purchaser  of  the  tax-sale  title,  having  been  first  guardian  of,  and  then  co- 
tenant  with  the  other  in  the  land,  and  having  from  the  commencement  of  his, 
guardianship  to  the  time  of  his  death,  paid  the  taxes  out  of  money  of  the  ward 
in  his  hands,  raise  any  obligation  upon  his  son,  who  succeeded  to  his  right  in 
the  land,  and  thus  become  co-tenant  in  his  father's  place,  to  continue  the  pay- 
ment of  taxes. 

ERROR  to  the  district  court  of  Allegheny  county. 

This  was  an  action  of  ejectment  by  Samuel  Lewis  against  Wil- 
liam Robinson,  Jun.,  and  J.  Forsyth,  to  recover  the  undivided  moiety 
of  a  lot  of  ground  in  the  town  of  Allegheny,  according  to  the  gen- 
eral plan  thereof.  Both  parties  derived  their  respective  claims  to 
the  lot  from  William  Braden,  who  obtained  a  patent  for  it  from  the 
commonwealth  dated  the  2d  of  September  1790.  Shortly  after 
this  date,  most  likely  in  the  same  year,  Braden  died  seised  of  this 
and  other  lots  of  ground  situate  in  and  adjacent  to  the  town  of 
Allegheny,  leaving  three  children,  one  son  and  two  daughters. 
The  son,  whose  name  was  John,  according  to  the  law  of  descent 
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in  force  at  that  time,  became  thereby  invested  with  the  title  to  an 
undivided  moiety;  and  his  sisters,  whose  names  were  Mary  and 
Margaret,  become  each  entitled  to  an  undivided  fourth  part  thereof. 
The  plaintiff  claimed  under  a  deed  from  John  and  his  wife,  dated 
the  1st  of  February  1839,  whereby  they,  in  consideration  of  400 
dollars,  received  from  the  plaintiff, conveyed  to  him  and  his  heirs  "all 
his  (the  said  John's)  claims  as  one  of  the  heirs  of  William  Braden." 
In  1798  Mary  Braden  conveyed  all  her  interest  in  her  father's 
estate  to  Robert  Buntin,  who  in  December  1806  with  his  wife  con- 
veyed the  same  to  George  Wallace  and  James  Robinson,  the  father 
of  William  Robinson,  one  of  the  defendants.     In  February  1805, 
Margaret,  the  other  daughter  of  William  Braden,  in  conjunction 
with  her  husband  William  Wyatt,  in  consideration  of  300  dollars 
received  of  William  Porter,  conveyed  to  him  and  his  heirs  all 
tho  interest  which  the  said  Margaret  had  in  her  late  father's  estate. 
Porter  afterwards,  in  March  1S06,  conveyed  the  one-half  of  what 
he  acquired  from  Margaret  Wyatt  and  her  husband  to  Alexander 
M'Laughlin;  who  in  February  1810,  in  his  own  right,  and  as  exe- 
cutor of  Porter,  conveyed  all  the  interest  and  estate  which  he  ac- 
quired from  Margaret  and  her  husband  to  George  Wallace  and 
James  Robinson,  for  the  consideration  of  1434  dollars,  34  cents  re- 
ceived of  them.    John  Braden  and  Margaret  his  sister  were  minors 
when  their  father  died;  and  on  the  1st  of  December  1794,  James 
Robinson,- the  father  of  the  defendant,  William  Robinson,  was  ap- 
pointed their  guardian  by  the  orphan's  court  of  Allegheny  county. 
James   Robinson   died  in    1814,  leaving  William   Robinson,  the 
defendant,  his  only  child  and  heir  at  law;  and  the  latter  as  such 
became  thereupon  entitled  to  his  father's  estate.    The  lot  in  question 
was  unseated  in  the  years  1814,  1815,  1816,  1817  and  1818,  and 
assessed  with  taxes  as  unseated  land.     The  assessment  of  the  first 
three  years,  states  the  name  of  the  owner  to  be  unknown,  but  it  is 
assessed  in  the  name  of  William  Braden  for  the  last  two.    In  1818, 
the  taxes  of  each  of  those  years  remaining  unpaid,  the  lot  \vas 
regularly  sold,  on  account  thereof,  to  Alexander  Lukey;  who  re- 
ceived from  the  treasurer  of  Allegheny  county  a  deed  dated  July 
20,  1818,  perfecting  the  sale;  and  by  his  endorsement  thereon, 
dated  the   16th  of  December  1836,  assigned  the  same  to  William 
Robinson  the  defendant,  in  consideration  of  1300  dollars  received 
of  him.     The  defendants  thus  claim  to  hold  the  possession  of  the 
lot,  under  the  sale  made  thereof  for  the  taxes  assessed  thereon,  and 
remaining  unpaid.     The  counsel  for  the  plaintiff,  after  the  defen- 
dants had  given  the  proper  evidence  of  their  title  to  the  lot,  offered 
by  way  of  rebutting  evidence,  as  it  \vas  said,  to  prove  that  during 
the  lifetime  of  James  Robinson,  he  paid  all  the  taxes  which  were 
assessed  on  the  lot;  first,  by  showing  the  assessments,  and,  secondly, 
the  payment  thereof  by  the  said  James  Robinson;  and  likewise 
that  said   Robinson  in  his  lifetime  spoke  of  his  having  the   lot 
and  paying  the  taxes  upon  it  for  the  benefit  of  his  wards;  and 
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further,  that  he  had  moneys  in  his  hands  at  the  time  of  his  death, 
belonging  to  them,  which  might  have  been  applied  by  William  Ro- 
binson the  defendant,  who  succeeded  to  all  his  father's  rights,  to  the 
discharge  of  the  taxes  for  which  the  lot  was  sold.  The  court  below 
however,  rejected  all  this  evidence;  and  the  plaintiff's  counsel  ex- 
cepted  to  the  opinion  of  the  court  in  this  respect.  The  plaintiff's 
counsel  then  farther  offered  to  prove  that  lot  No.  41,  lying  in  the 
town,  or  among  the  out-lots  to  the  town  of  Allegheny,  was  held  in 
common  by  John  Braden  and  the  late  James  Robinson,  and  subse- 
quently by  the  said  Braden  and  William  Robinson  the  defendant, 
that  the  rents  of  the  said  property  were  received  by  the  said  James 
Robinson,  and  subsequently  by  the  said  William  Robinson;  that 
after  the  death  of  James  Robinson,  William  Robinson  made  sales 
to  a  large  amount  of  the  common  property,  professing  to  convey 
the  fee  simple  to  the  whole;  which  sales  the  plaintiff  ratifies  and 
confirms;  and  that  the  moneys  derived  by  the  said  William  Robin- 
son from  these  sales  were  in  his  hands  at  the  time  of  his  alleged 
purchase  of  the  tax  title  from  William  Lukey.  The  court  below  also 
rejected  this  evidence,  and  the  counsel  for  the  plaintiff  excepted  to 
the  opinion  of  the  court  on  this  point. 

The  court  below  (Dallas,  president)  in  their  charge  to  the  jury, 
among  other  things,  told  them,  that  as  far  as  it  could  discover  from 
the  testimony,  William  Robinson  was  not,  in  point  of  law,  bound, 
nor  was  he  under  any  moral  obligation  to  pay  the  taxes  upon  the 
property  in  question.  The  responsibilities  and  trust  of  his  father 
did  not  descend  upon  him.  And  in  a  subsequent  part  of  the  charge 
the  court  further  instructed  the  jury  that ''the  rule  of  law  which 
prevents  one  tenant  in  common  from  turning  his  co-tenant  out  of 
possession  by  availing  himself  of  the  advantage  of  another  and 
better  title,  is  founded  upon  considerations  involving  the  unfairness 
and  fraud  of  such  a  course;  and  if  in  the  present  case  there  be  any 
testimony  warranting  the  imputation  of  fraud,  or  contrivance  on 
the 'part  of  William  Robinson,  Jun.,  in  obtaining  the  title  from 
William  Lukey,  he  cannot  be  permitted  to  avail  himself  of  the 
benefit  of  such  title  against  his  co-tenant;  and  he  would  be  re- 
garded as  a  trustee  for  the  person  to  whom,  by  his  previous  rela- 
tion, he  was  bound  to  a  course  of  honesty  and  fair  dealing." 

The  counsel  for  the  plaintiff  also  excepted  to  the  charge  of  the 
court,  and  have  assigned  for  error  the  exceptions  taken  to  the 
opinion  of  the  court  rejecting  the  evidence  mentioned  above;  and 
that  the  court  erred  also  in  saying  to  the  jury  that  responsibilities 
and  trusts  of  the  defendant's  father  did  not  descend  upon  the  son; 
and  in  holding  that  actual  fraud  was  necessary  to  bring  into  exer- 
cise the  equitable  principles  that  govern  a  tenancy  in  common. 

Biddle  and  M*C 'and 'less,  for  plaintiff  in  error,  cited  24  Law  Lib. 
104;  Lew.  on  Trustees  205;  5  Paige's  Chan.  Rep.  569;  7  Watts 
472;  2  Whart.  63;  7  Watts  389.  415;  2  Story's  Eg.  508;  Lew.  on 
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Trustees  106;  4  Burr,  1985;  3  Watts  277;  3  Serg.  8f  Rawle  513; 
Select  Ca.  in  Chan.  62;  Willes  on  Trustees  24,  et  seg.;  JO  Law 
Lib.  24,  25.  29.  32,  33;  1  Bro.  Chan.  Ca.  81;  4  Littell  187; 
jBy.  423;  5  Johns.  388.  407. 


Forward  and  Dunlop,  for  defendants  in  error,  cited  24 
Com.  Law  Rep.  448;  £  C.  5  C«rr.  <§•  Payne  542;  18  JFes.  517;  1 
Fern.  144;  2  P.  floras.  681;  5  Paige's  Chan.  Rep.  571;  12  Serg. 
8f  Rawle  377;  2  Yeates  307. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J.  —  Unless  the  evidence  mentioned  in  the  bills  of  excep- 
tions tended  to  prove  something  that  would  either,  in  law  or  equity, 
have  made  the  defendant,  William  Robinson,  a  trustee  as  to  a 
moiety,  or  some  other  part  of  the  lot  at  least,  for  the  benefit  of  the 
plaintiff  or  his  assignor,  John  Braden,  there  is  no  ground  whatever 
upon  which  it  could,  with  propriety,  have  been  received.  But 
there  is  no  pretence  for  saying  that  it  tended,  in  the  slightest  de- 
gree, to  prove  a  trust  created  by  the  agreement  of  the  parties.  Its 
tendency,  at  most,  was  only  to  prove  that  James  Robinson,  the 
father  of  the  defendant,  being  the  guardian  of  John  Braden,  until 
he  attained  full  age,  paid  the  taxes  assessed  on  the  lot  in  question 
probably  as  such,  while  he  was  guardian;  and  that  afterwards 
having  become  part  owner  of  it,  as  it  appeared  from  the  evidence 
adduced  by  the  plaintiff'  himself,  might  have  paid  them  on  account 
of  his  interest  therein  out  of  his  own  moneys.  For  it  was  not 
offered  to  show  that,  during  the  time  he  paid  the  taxes,  he  had 
in  his  hands  any  moneys  belonging  to  John  Braden,  out  of  which 
he  might  have  paid  them;  nor  do  I  consider  that  this  would  have 
materially  altered  the  case,  if  such  proof  had  been  offered.  The 
offer,  however,  was  to  prove,  in  the  first  place,  that  James  Robin- 
son at  the  time  of  his  death  had  moneys  of  John  Braden  in  his 
possession,  or  in  other  words,  that  he  was  indebted  to  Braden  for 
moneys  received  for  the  use  of  the  latter,  which  must  have  come 
into  the  hands  of  the  defendant,  who  succeeded  to  all  the  rights  of 
his  father.  But  admitting  that,  from  the  evidence  thus  offered,  the 
jury  might  have  inferred  an  agreement  made  by  James  Robinson 
in  his  lifetime  with  John  Braden,  to  pay  the  taxes  assessed  upon  the 
lot,  there  r?  still  no  colour  for  saying  that  such  an  agreement  was  to 
endure  beyond  the  will  and  pleasure  of  the  parties,  much  less 
beyond  the  life  of  either.  It  could  not  after  the  death  of  James 
Robinson,  impose  any  obligation  of  an  executory  nature  upon 
either  his  real  or  personal  representatives;  consequently  upon  the 
dearth  of  James  Robinson,  Braden  had  no  reason  to  confide  in  Wil- 
liam Robinson's  paying  the  taxes  upon  the  lot  as  his  father  had 
done  in  his  lifetime.  It  was  then  the  duty  of  Braden  to  have  at- 
tended to  it  himself  if  he  wished  it  done,  or  if  inconvenient  for 
himself  to  do  so,  to  have  employed  some  one  to  do  it  for  him; 
x.  —  2  P 
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and  in  case  of  his  neglect  to  do  this,  the  loss  that  might  accrue 
therefrom  was  most  unquestionably  to  be  his  own.     If  James  Ro- 
binson were  indebted,  or  had  moneys  in  his  hands  belonging  to 
John  Braden  at  the  time  of  his  death,  his  estate  was  bound  for  the 
payment  of  it,  and  to  this  source  Braden  ought,  in  due  time,  to 
have  looked  for  payment.     And  had  the  indebtedness  existed,  the 
probability  is  very  strong  that  he  would  have  done  so.     But  it  is 
entirely  out  of  all  reason  to  hold  that  William  Robinson  on  that 
ground  could  be  made  responsible  for  any  loss  that  might  accrue  to 
Braden  or  his  assignee  by  reason  of  not  paying  the  taxes  assessed 
on  the  lot.     And  even  had  William  Robinson,  without  the  consent 
of  Braden,  applied  the  money,  owing  by  his  father,  in  that  way 
until  he  had  paid  taxes  exceeding  in  amount  the  actual  value  of 
the  lot,  Braden  might  have  abandoned  all  claim  to  the  lot,  and 
what  remedy  would  the  defendant  then  have  had  for  the  money  so 
paid?     I  doubt  very  much  whether  he  could  in  a  suit  brought  by 
Braden  against  his  father's  estate  to  recover  the  debt  coming  from 
it,  have  been  allowed  to  defalcate  or  set  it  off.     It  may  perhaps  be 
thought  that  this  could  not  possibly  have  occurred.     But  although 
it  may  be  true  that  in  this  case,  on  account  of  the  great  increase  in 
the  value  of  the  lot,  from  lapse  of  time  and  other  causes,  it  could 
not  have  happened,  yet  it  is  certainly  true,  that  in  hundreds  of 
other  instances,  the  aggregate  of  the  taxes  assessed  upon  unseated 
lands  within  the  state,  for  a  series  of  years  has  exceeded  their  real 
value,  and  there  have  been  instances  in  which  the  owners  thereof 
have  declined  paying  the  taxes  for  this  reason.    And  for  this  reason 
also,  it  frequently  happens  that  the  commissioners  of  counties  have 
to  buy  such   lands  at  sales  made  thereof  for  taxes  in  arrear  upon 
them;  because  nobody  is  willing  to  take  them  and  pay  the  taxes 
that  may  be  assessed  upon  them  annually.     The  lot  in  question 
does  not  appear  to  have  been  of  much  value  originally,  for  down  as 
late  as  1816  it  was  only  valued  at  50  dollars  in  the  assessment. 
Neither  did  the  other  evidence  offered  and  rejected  go  to  show  that 
William  Robinson  had  ever  agreed,  or  come  under  any  obligation 
to  John  Braden,  to  pay  the  taxes  for  which  the  lot  was  sold,  or  that 
he,  on  account  of  moneys  in  his  hands  belonging,  or  owing  by  him 
to,  John  Braden,  ever  agreed  to  purchase  the  lot  afterwards  from 
Leckey,  in  trust,  either  in  whole  or  in  part  for  the  use  of  Braden. 
The  fact  supposing  it  to  be  so,  which  is  the  utmost  that  the  evi- 
dence offered  in  the  second  place  tended  to  prove,  that  William 
Robinson  had  sold  lot  No.  41,  which  Braden  claimed  to  have  an 
interest  in,  and  that  he  had  received  thereon  a  large  amount  of 
money,  it  was  not  proposed  to  be  proved  that  it  had  any  connec- 
tion with  the  title  to  the  lot  in  question,  or  the  purchase  of  it  from 
Leckey,  so  as  to  give  Braden  an  interest  in  it.     And  without  some- 
thing of  this  sort,  it  would  only  show  that  William  Robinson,  at 
the  time  he  bought  the  lot  of  Leckey,  was  indebted  to  Braden  in  a 
sum  of  money  equal,  say  at  least  to  half  of  the  purchase-money 
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But  surely  it  was  never  held  that  the  purchase  of  real  estate  by  a 
debtor  in  his  own  name,  and  professedly  for  his  own  use,  created  a 
trust  therein  in  favour  of  his  creditor,  so  as  to  entitle  the  latter 
either  in  a  court  of  law  or  equity  to  claim  and  recover  the  estate. 
But  besides,it  would  be  a  sufficient  objection  to  the  admission  of  such 
evidence,  that  it  would  necessarily  give  rise  to  the  trial  of  several 
collateral  issues,  of  which  the  defendant  could  not  be  supposed  to 
have  any  previous  notice;  and  therefore  could  not  be  prepared  to 
meet  the  plaintiff  on  them;  this  might,  and  most  probably  would 
produce  great  injustice.  For  instance,  had  the  evidence  offered 
been  received,  it  would  have  raised  the  question  whether  John 
Braden  had  any  right  or  interest  in  lot  No.  41,  or  Robinson  the  de- 
fendant was  not  the  sole  owner,  when  he  as  such  sold  it;  and  if  it 
should  have  appeared  from  the  evidence  that  he  was  not,  and  that 
Braden  had  an  interest  in  it,  then  a  statement  of  an  account  show- 
ing the  moneys  disbursed  and  received  by  the  defendant  on  ac- 
count of  the  lot  must  have  been  gone  into,  settled  and  adjusted 
between  the  parties.  But  it  is  evident  this  could  not  all  have  been 
effected  so  as  to  have  done  justice,  without  previous  notice  given 
to  the  defendant  that  he  might  have  come  to  the  trial  prepared  to 
meet  the  plaintiff  on  all  these  issues.  We  therefore  conceive  that 
the  court  below  was  clearly  right  in  rejecting  the  evidence  offered. 
We  are  also  of  opinion  that  the  exceptions  taken  to  the  charge 
of  the  court  have  not  been  sustained.  The  court  in  saying  to  the 
jury  that  "the  responsibilities  and  trust  of  his  father  did  not  descend 
upon  the  son,"  (the  defendant,)  plainly  meant,  that  if  there  were 
any  responsibility  or  trust  created  on  the  part  of  the  father,  it  could 
not  from  any  thing  that  appeared  in  the  cause  be  considered  more 
than  personal,  and  therefore  that  it  died  with  him.  If  there  were 
any  trust  or  responsibility  resting  on  the  father  to  pay  the  taxes 
assessed  on  lot  No.  119,  it  was  of  this  nature;  for  there  is  not  the 
slightest  ground  for  raising  a  responsibility  or  trust  of  the  sort  con- 
nected with  the  title  to  the  lot,  which  could  have  descended  there- 
with upon  the  son.  Neither  are  we  prepared  to  decide  that  the 
court  erred  in  what  it  said  to  the  jury,  as  to  one  tenant  in  common 
buying  in  an  outstanding  and  better  title,  with  a  view  to  turn  the 
other  out  of  possession  and  become  himself  the  sole  owner  of  the 
estate.  But  such  was  not  the  relationship  between  John  Braden 
and  William  Robinson  when  the  latter  bought  the  lot  of  Leckey. 
Neither  Braden  nor  Robinson  had  the  least  colour  of  claim  to  it 
then.  The  sale  made  of  it  some  eighteen  years  before  that,  di- 
vested them  completely  of  all  their  right  to  it  after  the  expiration 
of  two  years  from  the  date  of  the  sale.  Had  either  of  them  re- 
deemed the  lot  as  provided  by  the  act  of  assembly,  within  the  two 
years,  such  redemption  would  doubtless  have  enured  to  the  benefit 
of  both,  because  it  would  have  been  a  defeasance  of  Leckey's  pur- 
chase, and  have  placed  Braden  and  Robinson  in  the  same  position 
that  they  stood,  in  regard  to  the  ownership  of  the  lot,  at  and  irn- 
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mediately  before  the  sale  thereof.  Neither,  however,  having  re- 
deemed the  lot  within  the  two  years,  the  purchase  of  it  by  Robin- 
son from  Leckey  must  be  regarded  in  the  same  light  as  if  it  had 
been  effected  by  any  third  person,  or  as  if  Robinson  had  never  had 
any  interest  or  right  in  it  whatever  before. 
Judgment  affirmed. 


Overseers  of  Versailles  against  Overseers  of  Mifiiin. 

The  court  of  quarter  sessions  has  jurisdiction,  under  the  twenty-third  section 
of  the  act  of  June  13,  1836,  to  compel  the  overseers  of  the  poor  of  a  township, 
•where  a  person,  not  having  any  legal  settlement  in  the  state,  first  becomes  dis- 
abled by  a  hurt,  to  defray  the  expenses  of  his  maintenance  which  had  been 
borne  by  another  township  into  which  the  pauper  had  been  carried. 

CERTIORARI  to  the  quarter  sessions  of  Allegheny  county. 

John  Long  who  had  no  legal  settlement  in  the  state,  was  disabled 
by  a  hurt  while  engaged  as  a  labourer  in  Mifflin  township,  from 
whence  he  was  carried  into  Versailles  township;  the  overseers  of 
the  poor  of  which,  in  pursuance  of  an  order  of  two  justices  of  the 
peace  maintained  him.  The  overseers  of  Versailles  subsequently 
petitioned  the  court  of  quarter  sessions,  who  made  a  decree,  that 
the  overseers  of  Mifflin  should  pay  the  overseers  of  Versailles  such 
sum  as  the  latter  had  already  expended  in  maintaining  the  pauper, 
and  a  weekly  allowance  for  his  further  maintenance  until  he  could 
be  removed. 

The  following  exceptions  were  taken  to  the  decree. 

1.  An  appeal  does  not  lie  to  the  court  of  quarter  sessions  from 
an  order  of  two  justices  for  the  maintenance  of  a  pauper. 

2.  The  court  of  quarter  sessions  have  not  power  and  authority  to 
make  the  decree  set  forth  in  the  record. 

Darragh,  in  support  of  the  exceptions,  relied  on  the  second,  and 
contended,  that  no  power  existed  in  the  quarter  sessions  to  make 
this  decree.  The  former  act  of  March  9,  1771,  did  not  give  it,  and 
it  was  clearly  not  embraced  within  the  provisions  of  the  twenty- 
third  section  of  the  last  act  of  June  13, 1836  That  section  is  con- 
fined to  paupers  coming  out  of  any  city  or  district  in  this  common- 
wealth into  any  other  district;  whereas,  it  is  admitted  here,  that 
Long,  the  person  relieved,  came  from  the  state  of  Vermont  into 
Pennsylvania,  as  a  labourer  on  the  Monongahela  navigation,  and 
had  gained  no  settlement  in  Mifiiin  township,  or  any  where  else  in 
the  state.  Again,  the  notice  is  to  be  given  to,  and  the  charges  sus- 
tained by  the  township  where  such  person  has  last  gained  a  settle- 
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ment;  but  he  had  not  gained  a  settlement  in  Mifflin,  and  therefore 
it  is  not  a  case  within  the  act.  The  proper  remedy  was  against 
Shipley,  the  contractor,  who  had  caused  Long  to  be  brought  into 
.  the  state,  and  therefore  was  to  be  had  under  the  twenty-fifth  section 
of  the  act  of  June  13,  1S36.  Shipley  lived  in  Alleghenytown,  and 
in  neither  of  the  townships  now  disputing.  Besides,  if  the  town- 
ship of  Mifflin  is  liable,  let  the  township  of  Versailles  bring  their 
action,  which  they  may  clearly  do.  3  Serg.  4*  Rawle  117;  2 
Penn.  Rep.  432. 

Beaver  and  M'Candless,  for  defendants  in  error,  contended,  that 
the  court  of  quarter  sessions  in  England,  and  always  in  this  state, 
under  our  poor  laws,  exercised  a  general  superintending  jurisdic- 
tion over  the  overseers  of  the  poor  of  the  different  townships,  some- 
times by  appeal  from  the  doings  of  justices,  and  sometimes  by  a 
summary  order  and  decree  upon  petition;  and  that  if  it  be  not  taken 
away  expressly  by  act  of  assembly,  it  existed  in  full  force,  and  was 
to  be  exercised  in  cases  where  it  was  not  expressly  conferred,  if  the 
exigencies  of  justice  required  it.  The  act  of  1722,  gives  to  the 
quarter  sessions  in  this  state,  the  same  general  jurisdiction  which 
they  had  in  England,  and  this  continues,  not  being  taken  away  by 
the  act  of  1771  or  1836.  If  this  remedy  could  not  be  had  there 
was  none:  for  there  was  no  assumpsit  by  the  township  of  Mifflin 
to  pay  these  expenses,  either  express  or  implied.  But  though  not 
within  the  express  and  literal  terms  of  the  twenty-third  section  of 
the  act  of  June  13,  1836,  it  is  certainly  within  its  spirit  and  mean- 
ing. It  has  been  decided  by  this  court,  that  a  person  who  has  no 
settlement  in  this  state,  must  be  supported  where  he  falls  helpless. 
2  Penn.  Rep.  432.  This  throws  the  burthen  on  the  township  of 
Mifflin.  And  the  fifth  section  of  the  act  of  1836  enacts,  that  it 
shall  be  the  duty  of  the  overseers  of  every  district  to  furnish  relief 
to  every  poor  person  within  the  district,  not  having  a  settlement 
therein,  who  shall  apply  to  them  for  relief,  until  such  person  can 
be  removed  to  the  place  of  his  settlement:  which,  it  appears  by  the 
explanatory  remarks  of  the  commissioners  to  revise  the  civil  code, 
was  intended  to  embrace  the  very  case  before  the  court,  who  sug- 
gest, however,  that  in  their  opinion,  the  expense  should  be  reim- 
bursed to  the  district  by  the  county  or  commonwealth,  where,  as 
here,  an  able  bodied  man  working  on  a  canal  is,  by  accident,  dis- 
abled and  rendered  helpless. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  act  of  June  13,  1836,  provides  in  the  fifth 
section,  for  the  case  of  a  poor  person  needing  relief  in  a  place  where 
he  has  no  settlement;  and  directs,  that  until  he  can  be  removed  to 
the  place  of  his  settlement,  such  relief  shall  be  given.  The  twenty- 
third  section  contemplates  the  case  of  a  person  coming  out  of  one 
district  of  the  state  into  another,  and  falling  sick  or  dying  at  such 
x. — 2  F* 
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place  before  gaining  a  settlement  therein,  so  that  he  could  not  be 
removed.  It  requires  the  overseers  of  such  place  to  give  notice  to 
those  of  the  district  where  he  had  last  gained  a  settlement,  and  if 
they  refuse  to  pay  the  moneys  expended,  the  court  of  quarter  ses- 
sions may  compel  the  payment.  It  was  under  this  section  the  pro- 
ceedings seem  to  have  been  had  in  the  present  case;  arid  the  ques- 
tion is,  whether  the  court  of  quarter  sessions  had  jurisdiction  in  the 
case.  The  person  relieved  had  no  settlement,  in  the  strict  meaning 
of  the  word,  in  Mifflin  township,  or  any  other  district  of  this  state. 
He  had  come  into  it  from  another  state.  But  he  was  first  hurt  and 
disabled  in  Mifflin  township,  whilst  there  employed  in  blasting 
rocks  for  a  dam  about  being  erected  on  the  Monongahela  river. 
Although  he  had  not  gained  a  legal  settlement  in  Mifflin  township, 
yet  it  has  been  held  by  this  court,  in  the  case  of  Overseers  v.  M'Coy, 
2  Penn.  Rep.  435,  that  if  a  pauper  has  no  settlement  in  this  state, 
the  expense  of  maintenance  remains  on  the  township  in  which  he 
was  when  he  required  relief.  That  township  in  the  present  case 
was  the  township  of  Mifflin.  They  were  bound  to  maintain  him; 
and  we  think,  he  may  be  considered  as  having  gained  a  quasi  set- 
tlement there,  within  the  equity  of  the  act,  though  not  within  its 
literal  expression.  The  design  of  the  act  was  to  give  the  quarter 
sessions  jurisdiction  over  this  class  of  cases,  so  as  to  enable  them  to 
act  promptly,  and  with  as  little  expense  as  possible,  in  compelling 
those  districts  to  maintain  paupers  on  whom  the  burden  was  im- 
posed by  law;  and  there  is  no  reason  why  the  township  of  Ver- 
sailles should  be  turned  round  to  the  delay,  trouble  and  expense  of 
a  common  law  action,  in  this  case,  more  than  in  a  case  where  the 
liability  of  the  township  arises  from  its  being  the  place  where  the 
pauper  had  gained  a  strict  legal  settlement. 
Proceedings  affirmed. 


Braddee    against   Wiley. 

Rent  which  becomes  due  after  the  sale  of  the  estate  by  the  sheriff  passes  to 
the  purchaser;  and  the  revised  act  of  June  1836,  does  not  change  the  law  in  this 
particular,  from  what  it  was  under  the  act  of  April  6,  1802. 

ERROR  to  the  special  court  of  Fayette  county. 

This  was  an  action  of  covenant  by  John  F.  Braddee  against 
Samuel  Wiley.  The  plaintiff  Braddee  being  the  owner  of  a  farm, 
leased  the  same  to  the  defendant,  Wiley,  for  the  term  of  four  years, 
ending  on  the  1st  of  April  183S,  at  160  dollars  per  annum,  payable 
at  the  end  of  each  year.  On  the  5th  of  January  1S38,  the  farm  was 
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sold  by  the  sheriff,  as  the  property  of  Braddee,  to  N.  Evving,  Esq., 
and  the  deed  was  then  acknowledged  and  delivered.  The  ques- 
tion which  arose  was,  whether  the  whole  year's  rent  was  payable 
by  the  tenant  to  the  purchaser,  or  whether  Braddee  was  entitled  to 
an  apportionment,  and  to  receive  up  to  the  date  of  the  sheriff's 
deed. 

Grier,  president. — "  The  only  question  arising  in  the  case  is, 
whether  the  purchaser  at  sheriff's  sale  is  entitled  to  the  year's  rent 
which  became  due  on  the  1st  of  April  1838,  he  having  received 
his  deed  January  5,  1838,  or  whether  the  rent  should  be  ap- 
portioned, and  plaintiff  allowed  to  recover  three-fourths  of  the  150 
dollars,  no  part  of  which  was  due  when  his  title  was  divested. 

"  That  the  rent  follows  the  reversion,  is  an  old  maxim  of  the  law, 
and  one  which  has  been  properly  applied  in  the  construction  of 
the  act  of  April  6,  1802,  which  gives  to  purchasers  at  sheriff's  sale, 
the  like  remedies  to  recover  rents  due  subsequent  to  such  sale,  as 
the  defendant  in  such  judgment  had.  See  Bank  v.  Wise,  3  Watts 
401. 

"But  plaintiff's  counsel  allege  that  the  revised  act  on  this  subject, 
(act  of  June  16,  1836,  about  executions,  sect.  119,)  intended  a  differ- 
ent provision  in  cases  like  the  present,  and  that  the  rent  falling  due 
after  the  sheriff's  sale  should  be  apportioned  between  the  purcha- 
ser and  former  owner,  and  thus  argue,  because  the  last  act  uses  the 
words  <  rents  or  sums  accruing  subsequently,'  &c.,  instead  of  the 
words,  'due  subsequently,'  that  therefore  the  legislature  intended 
a  different  construction  should  be  put  upon  the  last  act,  and  there- 
fore that  they  meant  the  rent  should  be  apportioned. 

"  If  such  were  the  intention  of  the  legislature,  I  can  only  say 
that  they  have  been  singularly  unfortunate  in  expressing  it.  If  use 
and  authority  have  any  thing  to  do  with  the  construction  of  words, 
I  know  of  no  other  definition  of  'accruing'  as  here  used,  than 
'  becoming  due  and  payable.'  It  is  apparent  too  that  the  altera- 
tion of  the  words  of  this  act  had  reference  entirely  to  the  case  of 
Sheerer  v.  Stanly,  2  Rawle  277,  to  which  decision  the  act  was 
intended  to  be  accommodated.  The  word  '  accrued'  is  there  used 
by  the  chief  justice  evidently  in  the  sense  I  have  just  given,  and 
the  word  '  accruing?  in  the  argument  of  the  learned  counsel  Mr 
Meredith,  is  used  with  the  same  precise  meaning;  I  can  have  no 
doubt,  therefore,  that  the  law  is  not,  nor  was  intended  to  be  in  this 
respect  altered  from  the  old  act,  which  was  so  correctly  construed 
on  the  principles  of  the  common  law  in  Bank  v.  Wise,  and  that 
therefore  judgment  should  be  entered  for  defendant." 

Plaintiff's  counsel  excepted  to  this  opinion. 

Patterson,  for  plaintiff  in  error,  cited  2  Yeates  264;  2  Rawle 
161,  and  contended  that  the  phraseology  of  the  act  of  1836  differed 
from  that  of  1802,  and  that  it  was  the  intention  of  the  legislature  to 
change  the  law. 
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Howell  and  Deford,  for  defendant  in  error,  cited  2  Rawle  278; 
3  Penn.  Rep.  500;  2  Penn.  Rep.  340;  3  Watts  394;  7  Walls  438; 
3  Whart.  24;  4  ?ftz/fe  99. 


PER  CURIAM.  —  The  reasons  given  by  the  president  of  the  district 
court,  are  so  full  and  satisfactory,  that  it  is  deemed  unnecessary  to 
go  into  any  particular  examination  of  the  question  here.  The 
words  in  each  statute  have  exactly  the  same  meaning;  and  the 
only  thing  which  could  cast  a  doubt  on  the  intent,  is  that  an  altera- 
tion in  the  language  has  been  made,  and,  on  the  principle  of  the 
interpretation  adopted,  to  no  purpose.  It  was  perhaps  to  accom- 
modate the  language  of  the  new  act  to  the  words  referred  to,  that 
an  alteration  was  deemed  convenient,  if  not  necessary;  at  all  events, 
it  is  not  clear  that  a  new  provision  was  intended  to  be  introduced, 
and  we  are  not  to  alter  the  law  upon  the  foundation  of  a  surmise. 

Judgment  affirmed. 


Clark  against  Monongahela  Navigation  Company, 

If  an  act  of  incorporation  reqnire  the  payment  of  five  dollars  upon  each  share, 
to  the  commissioners,  at  the  time  of  subscribing  for  the  stock,  without  such 
payment  the  contract  of  subscription  is  void:  but  if  the  subscriber  subsequently 
exercise  the  rights  of  a  stockholder,  by  voting  for  managers,  he  will  thereby  be 
estopped  from  denying  the  validity  of  his  contract,  in  an  action  upon  it,  to  com- 
pel the  payment  of  the  amount  of  stock  subscribed  by  him. 

The  omission  of  the  commissioners  appointed  by  the  act  of  March  31,  1836, 
to  take  subscriptions  for  the  stock  of  the  Monongahela  Navigation  Company,  to 
require  the  payment  of  five  dollars  upon  each  share,  from  each  subscriber,  was 
an  irregularity  which  was  cured  by  the  act  of  June  24,  1839. 

The  amendment  of  a  charter,  at  the  instance  of  the  managers,  will  not  affect 
the  liability  of  a  subscriber  for  stock,  to  pay  the  amount  subscribed  for  by  him. 

ERROR  to  the  district  court  of  Allegheny  county. 

Monongahela  Navigation  Company  against  Thomas  S.  Clark. 
This  was  an  action  on  the  case  to  recover  from  the  defendant  the 
amount  of  stock  subscribed  for  by  him  in  the  said  company.  The 
defence  was,  that  the  commissioners  who  received  the  subscription 
of  stock,  did  not  require  the  payment  of  five  dollars  upon  each 
share  at  the  time  of  subscribing,  as  prescribed  in  the  act  of  incorpo- 
ration, and  therefore  the  contract  was  void.  The  defendant  also 
contended,  that  inasmuch  as  the  act  of  June  24,  1839,  in  several  of 
its  provisions  changed  the  provisions  of  the  original  act  of  incorpo- 
ration, he  would  thereby  be  relieved  from  all  liability  which  he  was 
under  to  pay  his  subscription.  The  plaintiff  in  answer  to  this,  ex- 
hibited in  evidence  a  written  proxy  of  the  defendant  dated  in  1838, 
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by  which  he  hud  voted  for  managers  at  the  election: — also  read  the 
act  of  assembly  of  the  24th  of  June  1839,  the  first  section  of  which, 
as  contended,  cured  the  irregularity;  it  was  as  follows: — "That 
any  defect  or  irregularity  in  the  proceedings  of  the  commissioners 
appointed  by  the  act,  entitled,  'an  act  to  authorize  the  governor  to 
incorporate  a  company  to  make  a  lock  navigation  on  the  river 
Monongahela/  passed  the  31st  day  of  March,  1836,  in  taking  sub- 
scription to  and  organizing  the  said  Company,  and  any  defect  or 
irregularity  in  the  proceedings  of  the  board  of  managers  of  said 
company,  in  organizing  and  conducting  the  affairs  of  the  same,  so 
far  as  the  said  defect  or  irregularity  may  have  proceeded  from  the 
neglect  or  omission  of  the  said  commissioners  and  board  of  mana- 
gers, fully  to  comply  with  the  requisitions  of  the  proviso  to  the  first 
section  of  said  act,  shall  be  and  the  same  are  hereby  remedied  and 
supplied;  and  the  acts  and  proceedings  of  the  said  commissioners 
and  board  of  managers,  which  were  in  contravention  of  the  said 
proviso,  shall  be  and  they  are  hereby  declared  valid  and  legal,  as  if 
the  same  had  been  fully  complied  with." 

The  court  below  (Grier,  president,)  was  of  opinion  that  the  act 
of  1839,  was  so  vague  and  uncertain  in  its  terms  as  to  render  it 
doubtful,  whether  it  cured  the  defect  occasioned  by  the  omission  of 
the  commissioners  to  require  the  payment  of  five  dollars  upon  each 
share  at  the  time  of  subscription;  but  instructed  the  jury,  that  the 
exercise  of  the  right  of  voting  for  managers  by  the  defendant,  was 
such  an  act  as  estopped  him  from  denying  the  obligation  of  his 
contract  of  subscription;  and  that  the  alteration  of  the  act  of  incor- 
poration did  not  affect  the  defendant's  liability.  Verdict  and  judg- 
ment for  the  plaintiff. 

Metcalf  and  Forward,  for  plaintiff  in  error,  cited  8  Serg.  $f 
Rawle  219;  14  Serg.  8?  Rawle,  434;  13  Serg.  8?  Rawle,  256;  16 
Serg.  fy  Rawle  140. 

Williams  and  Foster,  for  defendant  in  error,  cited  2  Penn.  Rep. 
466;  I  Penn.  Rep.  426. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  first  section  of  the  act,  which  authorizes  sub- 
scriptions to  the  company,  provides,  "  That  every  person  offering 
to  subscribe,  &c.,  shall  previously  pay  to  the  attending  commission- 
ers, the  sum  of  five  dollars  for  every  share  subscribed,  out  of  which 
shall  be  defrayed  the  expenses  attending  the  taking  of  such  sub- 
scriptions, and  other  incidental  expenses,  and  the  remainder  shall 
be  paid  to  the  treasurer  of  the  corporation,  as  soon  as  the  same 
shall  be  organized,  and  the  officers  chosen,  as  herein  afterwards 
mentioned."  It  appears  that  the  commissioners  omitted  to  require 
a  previous  payment  of  the  sum  mentioned,  and  according  to  the 
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authority  of  the  case  of  the  Hibernia  T.  R.  Co.  v.  Henderson,  8 
Serg.  4*  Raiole  219,  recognized  in  subsequent  cases,  the  contract 
of  subscription  is  void.  Of  this  defence,  the  defendant  now  seeks 
to  avail  himself,  but  it  is  resisted  by  the  company,  on  two  grounds: 
1st,  That  the  right  of  the  commissioners  who  failed  to  exact  the 
payment,  is  remedied  by  the  first  section  of  the  supplement  to  the 
original  act,  passed  June  4,  1839;  and  2dly,  the  defendant  having 
acted  as  a  corporation  in  giving  his  proxy  to  vote  at  the  election  of 
the  officers  of  the  corporation,  is  estopped  from  denying  his  liability 
to  pay  for  his  stock,  and  that  he  cannot  controvert  the  validityof  his 
subscription,  after  exercising  the  right  and  privileges  conferred  on 
him  by  means  of  it.  The  opinion  we  entertain  as  to  the  first  point, 
renders  it  unnecessary  to  do  more  than  affirm  the  second  proposi- 
tion. The  commissioners,  as  before  said,  for  some  reason,  omitted 
to  require  payment,  as  is  directed  in  the  proviso  of  the  original 
act.  There  was  a  defect,  or  irregularity,  in  the  proceedings  of  the 
commissioners,  the  inconvenience  of  which  was  soon  felt,  and 
which,  although  it  did  not  invalidate  the  charter,  prevented  the 
company  from  sustaining  suits  to  recover  the  amount  of  the  respec- 
tive subscriptions.  This  consequence  worked  an  injury  to  the 
public  generally,  in  retarding  the  completion  of  the  work,  but  also 
to  such  part  of  the  stockholders  as  had  subscribed  and  paid  their 
money  in  good  faith.  For  remedy  of  this  palpable  injustice,  it  is 
enacted,  "  that  any  defect  or  irregularity  in  the  proceedings  of  the 
commissioners,  appointed  by  the  act,  &c.,  in  taking  subscriptions  to, 
and  organizing  the  said  company,  and  any  defect  or  irregularity  in 
the  proceedings  of  the  board  of  managers  of  the  company,  in 
organizing  and  conducting  the  affairs  of  the  same,  so  far  as  the  said 
defect  or  irregularity  may  have  proceeded  from  the  neglect  or 
omission  of  the  said  commissioners  and  board  of  managers,  fully  to 
comply  with  the  requisitions  of  the  proviso  to  the  first  section  of 
the  said  act,  is  remedied  and  supplied;  and  the  act  and  proceedings 
of  the  commissioners  and  board  of  managers,  which  were  in  con- 
travention of  the  proviso,  are  declared  valid  and  legal,  as  if  the 
same  had  been  fully  complied  with."  The  supplement  is  designed 
to  benefit  the  company,  and  it  has  not  been  shown,  that  they 
laboured  under  any  other  difficulty,  than  such  as  arose  from  the 
omission  of  requiring  the  first  payment,  as  enjoined  by  the  proviso. 
This  then,  we  are  led  to  believe,  was  the  irregularity  which  the 
legislature  intended  to  cure.  The  act  is  remedial,  and  must  receive 
a  fair  construction;  and  we  perceive  no  other  object,  within  the 
purview  of  the  supplement;  and  it  seems  to  us,  that  the  legislature 
have  used  apt  words  declarative  of  such  intent;  particularly  as 
nothing  else  has  been  suggested,  to  which  they  can  be  applied. 
The  supplement  refers  in  express  terms  to  the  proviso,  and  in 
words,  the  meaning  of  which  it  is  difficult  to  mistake,  places  the 
parties  in  precisely  the  same  situation,  as  they  would  have  been, 
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had  the  commissioners  fully  complied  with  the  requisitions  of  the 
proviso,  by  an  exaction  of  the  sum  of  five  dollars  from  every  per- 
son who  offered  to  subscribe  for  stock. 

Taking  the  defendant  to  be  a  contractor,  as  has  been  shown  in 
the  preceding  remarks,  and  as  such,  liable  to  pay  the  amount  of  his 
subscription,  there  is  nothing  in  the  objection,  that  the  name  of  the 
company  is  changed;  nor  is  it  material,  that  the  managers,  by  the 
supplement,  are  authorized  to  raise  the  height  of  the  dams.  Both 
provisions,  and  particularly  the  latter,  are  designed  for  the  benefit 
of  ihe  company.  The  company  are  permitted — not  required,  to 
erect  the  dams  to  the  height  of  eight,  instead  of  being  confined  to 
four  feet,  as  in  the  original  act.  It  would  be  contrary  to  all  just 
rules  of  construction,  that  an  immaterial  alteration  of  the  charter, 
or  one  which  grants  a  benefit  to  the  company,  made  at  their  own 
instance,  or,  which  is  the  same  thing,  at  the  request  of  the  mana- 
gers, should  release  the  stockholders  from  the  obligation  of  their 
contract. 

Judgment  affirmed. 


M'Cullough  against  M'Call. 

The  possession  of  a  settler  of  land,  lying  north  and  west  of  the  Ohio  and 
Allegheny  and  Conawango  creek,  cannot  be  considered  the  possession  of  the 
warrant  holder,  where  the  settler  by  his  agreement  with  the  warrant-holder  is  to 
have  a  portion  of  the  land,  including  his  settlement  and  improvements,  for  making 
the  settlement  so  as  to  entitle  the  warrant-holder  to  a  patent  for  land  from  the 
commonwealth.  Therefore,  if  the  settler,  after  having  completed  his  settlement 
and  improvement,  lay  off  on  the  south  end  of  the  survey,  by  a  division  line, 
distinctly  marked  on  the  ground,  a  larger  quantity  than  by  his  agreement  he 
was  entitled  to,  and  take  possession  thereof  by  clearing,  fencing,  cultivating  and 
using  it,  up  to  such  division  line,  including  the  woodland,  and  the  warrant 
holder  lies  by  for  twenty-one  years,  he  will  be  barred  by  the  statute  of  limitation 
from  claiming  a  new  division  of  the  land. 

A  settler  does  not  stand  in  the  relation  of  a  tenant  to  the  warrant  holder,  but 
of  one  let  in  on  a  treaty  of  purchase. 

WRIT  of  error  to  the  common  pleas  of  B utlcr  county. 

Ejectment  brought  in  the  court  below,  by  Archibald  M'Call 
against  William  M'Cullough,  John  M'Cullough  and  David  M'Cul- 
lough, for  the  recovery  of  70  acres  of  land  lying  west  of  the  Alle- 
gheny river,  in  Butler  county,  and  part  of  a  survey  patented  to  the 
plaintiff  below,  as  containing  439  acres  and  105  perches,  under  the 
provisions  of  the  act  of  assembly  of  April  3,  1792;  which,  among 
other  conditions,  required,  before  a  patent  should  be  issued  in  favour 
of  any  one  for  land  situate  as  aforesaid,  that  the  party  applying 
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therefor  should  show  that  he  had  either  made  or  caused  to  be  made 
an  actual  settlement  thereon,  by  having  cleared,  fenced  and  culti- 
vated at  least  2  acres  for  every  100  acres  contained  in  his  survey, 
that  he  had  erected  a  messuage  thereon  suitable  for  the  habitation 
of  man,  and  had  either  resided  himself  or  caused  a  family  to  reside 
thereon  for  the  space  of  five  years  next  following  his  first  settle- 
ment on  the  same.  John  Spangler  first  contracted  with  IM'Call  or 
his  agent,  for  making  a  settlement  on  the  land  described  in  the 
patent,  for  completing  of  which  he  was  to  have  from  M'Call  150 
acres,  to  be  taken  from  the  south  end  thereof.  Spangler,  after 
having  commenced  the  settlement,  transferred  his  agreement  with 
M'Call,  and  all  his  right  to  the  land  under  it,  to  John  M'Cullough, 
one  of  the  plaintiffs  in  error,  or  perhaps  their  father,  who  com- 
pleted the  settlement  upon  the  land  according  to  the  agreement 
made  in  that  behalf  and  the  requisition  of  the  act  of  assembly, 
which  enabled  M'Call,  sometime  before  the  30th  of  November  1808, 
to  obtain  his  patent  for  it.  But,  previously  to  this  date,  John 
M'Cullough,  the  settler,  had  bought  of  Nicholas  Day,  who  was 
said  to  be  the  agent  of  M'Call,  50  acres  of  the  land  in  addition  and 
adjoining  to  the  150,  which  he  was  to  have  for  his  having  settled  and 
improved  it;  for  which  50  acres  he  gave  Day  a  yoke  of  oxen;  and 
in  order  to  part  and  separate  his  200  acres  thus  acquired,  from  the 
residue  of  the  survey,  a  line  of  division  was  run  by  M'Cullough 
and  Day,  as  it  was  said,  and  marked  on  the  ground.  And  on  the 
30th  November  1808,  M'Call,  by  his  attorney,  Thomas  Collins, 
Esq.,  made  a  deed  of  conveyance  to  M'Cullough,  intending  thereby 
to  convey  jio  him  his  200  acres  in  fee;  but  through  mistake  the 
north,  instead  of  the  south  end  of  the  survey,  was  designated  and 
conveyed  by  the  deed  to  M'Cullough.  The  south  end  embraced 
the  settlement  and  all  the  improvements  made  thereon  by  M'Cul- 
lough, which  he  was  to  have  included  in  his  150  acres  of  the  sur- 
vey. This  mistake  was  discovered  afterwards  by  M'Cullough, 
perhaps  as  early  as  1810,  but  was  never  corrected.  He,  however, 
continued  to  reside  thereafter  on  the  south  end  of  the  survey,  and  to 
clear,  enclose,  cultivate  and  occupy  it  according  to  the  division  line 
which  had  been  run  and  marked.  The  land  on  the  south  side  of 
this  line,  and  adjoining  thereto,  was  cleared,  fenced  and  cultivated 
by  M'Cullough,  to  the  extent  of  two-thirds  of  its  whole  length. 
From  50  to  60  acres  of  the  70  in  dispute,  were  thus  cleared  and  im- 
proved by  him.  And  in  addition  thereto,  a  dwelling-house,  con- 
structed of  square  logs  with  a  shingle  roof,  and  a  double  barn,  con- 
structed of  round  logs  with  shingle  roof,  were  erected  thereon  by 
him.  The  evidence  of  Nicholas  Day  having  been  the  agent  of 
M'Call,  was  that  of  one  witness,  who,  in  his  deposition,  testified 
that  he  was  so,  without  saying  how  he  came  by  the  knowledge  of 
the  fact.  But  Day  himself,  in  his  deposition,  taken  on  behalf  of  the 
plaintiff  below,  under  a  commission  issued  to  the  state  of  Ohio  for 
that  purpose,  swears  that  he  never  was  the  agent  of  M'Call.  In 
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opposition  however  to  this,  a  note  in  writing  made  by  Day,  in 
which  he  calls  himself  the  agent  of  M'Call,  was  read  in  evidence; 
and  the  deed  of  conveyance  1'rom  M'Call  to  M'Cullough  produced 
and  given  in  evidence  by  M'Call  himself,  calling  for  the  line  of  di- 
vision made  by  Day,  and  calling  also  for  200  acres  of  land,  which 
was  intended  to  embrace  the  50  acres  sold  by  Day,  with  the  150, 
which  M'Cnllough  was  to  have  for  having  completed  the  settlement 
andimprovementrequired  by  the  actof  assembly.  Besides  all  which, a 
Avitness  also  testified,  that  M'Call,  in  a  conversation  relating  to  an  ad- 
joining tract  of  land,  called  "  Cooper's  tract,"  said  he  had  to  agree 
to  what  Day  did  there.  According  to  the  testimony  of  the  deputy 
surveyor,  it  appears  that  the  patent  contains  490  acres  instead  of 
439,  as  therein  mentioned;  and  that  M'Cnllough  got  by  the  di- 
vision, in  the  south  end  thereof,  270  acres  for  his  portion,  instead 
of  200,  leaving  in  the  residue  on  the  north  end,  220  acres  for  M  'Call. 
Mr  M'Call,  through  his  agent  John  Gilmore,  Esq  ,  sold  the  residue 
of  the  survey  or  tract  belonging  to  him  to  a  George  Thorn,  and  in 
January  1824,  made  out  and  executed  a  deed  of  conveyance  to 
Thorn,  calling  for  289  acres,  which,  if  the  patent  had  only  contained 
439  acres,  as  M'Call  most  probably  then  supposed  was  the  case, 
would  have  included,  according  to  ils  call  of  quantity,  the  50  acres 
sold  by  Day  to  M'Cullongh.  Thorn,  however,  before  he  would  agree 
to  accept  of  the  deed,  took  a  surveyor  on  the  ground,  in  January 
1824,  to  have  the  land  which  he  had  agreed  to  buy  surveyed;  and 
while  engaged  in  making  the  survey,  he  said  to  M'Cullough,  who, 
it  seems,  was  present,  that  there  was  something  wrong  in  it;  that 
there  was  not  land  enough  to  fill  his  deed.  M'Cullough  replied, 
"there  is  nothing  wrong;  when  I  got  my  deed  we  ran  around  the 
whole  tract  and  found  there  was  nothing  but  the  400  acres  in  it, 
and  we  split  it  in  the  middle;  so  that  I  got  only  200  acres,  and  have 
paid  taxes  for  200  acres;  I  got  150  acres  by  settlement  and  bought 
50  acres."  A  witness  on  the  part  of  the  plaintiff  below,  of  the 
name  of  Gabriel  Pontius,  testified  that,  in  1510,  M'Cullough  told 
him,  that  he  had  got  his  deed  for  his  land,  and  that  there  was  a 
mistake,  that  he  did  not  know  of  at  the  time;  but  that  it  should  be 
corrected;  that  in  the  survey  he  was  cunning,  he  began  on  the 
north  end,  and  went  on  and  laid  off  200  acres,  he  thought  it  should 
be  for  M'Call,  and  they  made  him  a  deed  for  the  north  end,  when 
it  should  have  been  for  the  south  end;  said,  also,  if  they  would  not 
come  back  in  twenty-one  years  and  rectify  it,  he  thought  he  could 
keep  the  south  end  by  the  limitation,  and  the  north  end  by  the 
deed,  and  could  have  the  whole  tract.  Thorn  also  testified,  that 
when  he  first  told  M'Cullough  that  he  had  bought  the  north  end  of 
the  tract  of  M'Call,  M'Cullough  said  it  was  all  right,  and  added, 
"  I'll  tell  you  as  a  friend,  if  you  get  your  deed  from  M'Call,  we 
will  swap  deeds."  The  witness  looking  at  M'Cullough  without 
making  any  reply;  M'Cullough  further  said,  "  my  deed  does  not 
suit  me;"  and  at  the  close  of  his  observations,  said,  "  I  have  no 
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deed  for  mine."  When  M'Cullough  first  became  acquainted  with 
the  fact  that  the  survey  or  patent  contained  more  than  400  acres 
does  not  appear.  The  evidence  mentioned  in  the  case,  does  not 
show  that  he  knew  it  before  or  at  the  time  the  division  line  was 
run,  or  when  he  received  his  deed  from  M'Call,  excepting  that  his 
deed  contained  a  recital  of  the  patent,  stating  that  it  was  for  439 
acres,  but  if  he  had  read  his  deed  at  the  time  he  received  it  in  1808, 
he  would  probably  have  discovered  then  that  it  was  for  the  wrong 
end  of  the  survey.  M'Call  resided  in  Philadelphia,  but  in  1824 
was  made  acquainted,  if  not  sooner,  with  the  mistake  as  to  the 
division  line;  when  it  is  most  likely,  from  the  evidence  of  Thorn, 
that  M'Cullough  also,  for  the  first  time,  came  to  the  knowledge  of 
it.  M'Call,  however,  came  to  the  county  of  Butler,  in  which  the 
land  lies,  in  1827,  and  every  succeeding  year  after  that,  until  1837, 
when  this  action  was  commenced,  for  the  purpose  of  looking  after 
his  lands  in  that  county,  without  making  any  objection  to  the  di- 
vision line  as  it  had  been  run  and  marked  on  the  ground,  or  to 
M'Cullough's  occupying  and  improving  the  land  in  dispute,  and 
bounded  by  it  as  his  own. 

The  counsel  for  the  defendants  below,  submitted  seven  proposi- 
tions to  the  court  below  to  be  answered  by  them.  To  the  answers 
given  to  the  fifth,  sixth  and  seventh  propositions,  exceptions  were 
taken,  which  form  the  grounds  of  the  first  three  errors  assigned. 

The  fifth  proposition  was,  "that,  if  the  jury  believed  the  defend- 
ant's witnesses,  that  a  survey  and  location  of  the  division  line  were 
made  in  1808,  with  the  consent  and  by  the  act  of  both  parties,  and 
that  John  M'Cullough  had  since  that  time  claimed  to  and  cleared 
to  that  line,  the  statute  of  limitations  would  protect  the  defendants 
in  the  possession  of  both  the  clear  and  woodland."  In  answer  to 
this,  the  court  below  replied,  "  If  there  is  evidence  that  the  line 
run,  which  is  called  the  'division  line,'  was  with  the  consent,  and 
by  the  act  of  both  parties,  then  it  would  not  require  the  aid  of  the 
statute  to  protect  the  defendants  in  possession  of  the  land  in  dispute, 
and  the  plaintiff  would  not  be  entitled  to  recover.  If  there  is  not 
evidence  of  this,  then  the  statute  of  limitations  would  not  begin  to 
run  until  the  plaintiff  had  a  knowledge  of  the  defendants  claiming 
adversely." 

The  sixth  proposition.  "That  if  the  jury  believe  the  testimony 
of  Gabriel  Pontius,  that  John  M'Cullough  said  in  1810,  that  he 
would  hold  to  the  division  line  by  the  statute  of  limitations,  it  is  to 
be  taken  as  evidence  adduced  by  the  plaintiff,  that  M'Cullough 
commenced  his  adverse  possession  at  that  time."  To  this  the  court 
answered,  "  the  defendant  having  gone  into  possession,  as  a  pur- 
chaser from  John  Spangler,  the  settler,  who  was  to  have  150  acres 
for  making  a  settlement,  his  possession  was  the  possession  of  Archi- 
bald M'Call,  and  until  M'Call  had  a  knowledge  of  the  unfair  con- 
duct of  John  M'Cullough,  the  statute  of  limitations  would  not  begin 
to  run;  if  the  testimony  of  Pontius  is  relied  on,  the  conduct  of  John 
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M'Cullough  was  fraudulent  and  dishonourable  in  an  unusal  de- 
gree." 

The  seventh  proposition,  "  That  tenants  in  common  and  settlers, 
under  articles  of  agreement,  by  declaring  that  they  hold  adversely, 
and  by  having  surveys  and  lines  marked  upon  the  ground,  will  be 
protected  in  their  possession  after  twenty-one  years,  although  no 
notice  has  been  given  to  their  co-tenants  or  persons  under  whom 
they  have  articled."  To  this  the  court  responded,  "  The  possession 
of  one  tenant  in  common,  or  of  a  settler,  under  articles  of  agree- 
ment, is  the  possession  of  his  co-tenant,  or  of  the  persons  with  whom 
the  agreement  was  made,  and  can  never  be  considered  as  adverse 
to  his  co-tenant,  or  as  adverse  to  the  persons  with  whom  the  agree- 
ment is  made,  unless  it  he  attended  with  such  circumstances  as  are 
clearly  evidence  of  an  adverse  holding." 

The  court  below,  in  their  charge  to  the  jury,  among  other  things, 
said,  "  There  is,  and  can  be  no  difference  in  this  case,  as  to  the  title 
of  the  plaintiff  to  the  whole  tract;  nor  is  there  any  question  of  the 
defendant's  right  to  200  acres  on  the  south  end.  It  is  the  case 
of  a  defendant,  who  is  entitled  to  200  acres  by  his  settlement 
and  agreement,  and  who  has  not  yet  received  a  deed  for  the 
part  that  he  is  entitled  to,  claiming  the  right  of  holding  270  acres 
and  allowance,  and  setting  up  the  statute  of  limitations,  as  a  bar  to 
the  plaintiff's  recovery  of  the  70  acres  that  are  in  dispute.  Where 
a  person  enters  upon  land  as  a  settler,  under  a  contract  with  a  per- 
son who  has  the  warrant  title,  or  with  another  who  transfers  the 
contract  for  settling  the  land  to  him,  made  with  the  person  having 
the  warrant  title,  the  person  thus  entering  cannot  avail  himself  of 
the  statute  of  limitations;  it  makes  no  difference  how  long  he  has 
been  in  possession,  the  statute  will  not  begin  to  run,  until  notice  is 
given,  that  he  is  holding  adversely.  The  person  under  whom  he 
enters  has  the  right  of  considering  him  as  his  settler,  and  as  in  under 
his  title,  and  not  adverse  to  it,  until  he  has  notice  of  it.  And  in 
this  case,  if  the  testimony  of  George  Thorn  is  believed,  M'Cullough 
claimed  but  200  acres;  and  from  the  organization  of  the  county  to 
1836,  was  assessed  with  but  200  acres,  although  it  is  manifest  from 
the  evidence,  that  he  knew  that  there  was  more  than  that  quantity 
within  the  lines  that  he  claimed  to."  "  In  this  case  Nicholas  Day 
swears  that  he  was  not,  nor  ever  was  the  agent  of  M'Call,  and  a 
person  calling  him  the  agent  of  M'Call  is  not  the  semblance  of  evi- 
dence; the  testimony  of  Dewatt  Foringer,  calling  Nicholas  Day  the 
agent  of  M'Call,  is  of  this  description,  and  is  hardly  the  semblance 
of  evidence  to  establish  the  fact.  Where  a  mistake  is  naturally 
made  in  running  lines,  and  the  person  who  is  in  possession,  with- 
out having  a  knowledge  of  the  mistake,  goes  on  and  makes  valua- 
ble improvements,  equity  will  not  permit  those  improvements  and 
the  labour  of  years  to  be  swept  away  by  a  recovery;  or  if  the 
plaintiff  acquiesced  in  the  line,  and  having  a  knowledge  of  the 
improvements  being  made  on  the  land,  at  the  time,  lay  by  without 
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making  any  objection  or  claim,  it  would  be  unequitable  and  unjust 
to  permit  a  recovery.  But  if  the  mistake  was  made  by  the  cunning 
or  connivance  of  the  defendant,  and  he  had  a  knowledge  of  it,  and 
the  plaintiff  had  not,  the  plaintiff  would  be  entitled  to  recover.  If 
the  testimony  of  Pontius  is  believed;  and  it  is  supported  and  cor- 
roborated by  the  testimony  of  George  Thorn,  and  also  by  the  deed, 
then  the  consent  of  the  defendant  exhibits  a  degree  of  dishonesty 
seldom  or  ever  Avowed,  or  exhibited  in  an  action  of  ejectment. 
He,  by  cunning,  begins  at  the  northern  boundary,  has  200  acres 
run  off,  with  the  design  of  having  more  in  the  south  end  than  he 
was  entitled  to;  and  when,  in  1810,  he  tells  Pontius  that  his  deed 
is  for  the  wrong  end,  he  avows  the  intention  of  holding  the  south 
end,  if  they  would  not  come  back  in  twenty-one  years,  by  the 
statute  of  limitations,  and  the  north  end  by  the  deed.  If  George 
Thome  is  believed,  in  1824  he  knew  that  he  had  no  deed  for 
the  south  end,  and  proposed  to  exchange  deeds  with  him,  when 
he  got  his  deed  from  M'Call.  If  the  defendant  knew  of  the 
mistake  and  the  plaintiff  did  not,  and  the  plaintiff  had  no  know- 
ledge of  the  improvements  made  or  being  made  by  the  defendants, 
then  the  plaintiff  would  be  entitled  to  recover,  and  the  defendant 
would  have  no  reason  to  complain,  his  own  conduct  being  dishonest 
and  fraudulent  in  the  extreme." 

The  4th,  5th  and  6th  errors  assigned  are  exceptions  to  the 
charge  of  the  court.  The  4th,  "  In  charging  the  jury  that  the  re- 
cognition by  M'Call  of  the  division  line  made  by  Nicholas  Day, 
upon  tracts  immediately  adjoining,  and  in  the  same  neighbourhood, 
and  declaring  that  he  had  to  agree  to  what  Nicholas  Day  had  done; 
and  also  that  the  deposition  of  Dewatt  Foringer,  did  not  amount  to 
the  semblance  of  evidence  of  Nicholas  Day's  agency." 

5th,  "That  the  line  marked  upon  the  ground  for  29  years,  and 
claimed  to  by  M'Cullough  for  that  time;  45  acres  cleared,  house 
and  barn  built  thereon  and  actually  occupied  for  21  years,  barred 
plaintiff's  recovery;  and  the  court  erred  in  charging  the  jury  that 
it  was  no  bar." 

6th,  "  In  charging  the  jury,  that  notice  of  adverse  possession  was 
not  necessary  between  tenants-in-common,  and  to  the  plaintiff  below 
in  this  case,  before  the  statute  of  limitations  would  begin  to  run." 

Purviance,  for  the  plaintiff  in  error,  cited  7  Watts  442;  3  Watts 
74;  10  Wend.  109;  7  Johns.  238;  7  Coiven  723;  3  Johns.  269. 

Gilmore,  for  defendant  in  error,  cited  Jldams  on  Eject.  468;  4 
Yeates  109;  7  Serg.  4-  Rawle  135. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  exception  to  the  answer  given  by  the  court 
below  to  the  fifth  proposition  of  the  defendant  there,  which  seems 
to  have  any  foundation  to  rest  on,  is  the  implication  contained  in 
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it,  that  there  was  no  evidence  given  on  the  trial  tending  to  prove 
that  the  division  line,  run  and  marked  on  the  ground,  was  made  by 
the  consent  of  both  parties;  and  if  there  was  not,  then  the  statute  of 
limitations  would  not  run  against  the  plaintiff  below  until  he  had  a 
knowledge  of  the  defendant's  claiming  the  land  in  dispute  adversely. 
It  is  not  denied  that  this  line  is  the  same  that  is  called  for  and  men- 
tioned as  such  in  the  deed  of  conveyance  from  M'Call  to  M'Cul- 
lough. If  it  be  the  same,  then  it  is  clearly  evidenced  thereby,  that 
it  was  agreed  on  and  established  as  such  by  the  consent  of  both 
parties.  That  deed  must  be  regarded  as  of  the  same  efficacy 
against  Mr  M'Call,  as  if  he  had  executed  it  in  person;  and  all  that 
was  known  and  assented  to  by  Mr  Collins,  his  attorney,  at  the  time, 
must  be  considered  as  if  known  and  assented  to  by  Mr  M'Call  him- 
self. But  if  the  line  was  first  run  and  agreed  to  between  Day  and 
M'Cullough  as  a  division  line,  the  other  evidence  in  the  cause,  not- 
withstanding the  evidence  of  Mr  Day  to  the  contrary,  declaring  that 
he  never  was  the  agent  of  Mr  M'Call,  goes  to  prove  quite  satisfac- 
torily, if  not  conclusively,  that  Mr  Day  acted  as  such,  and  that  Mr 
M'Call  has  recognized  his  acts,  as  if  he  were  his  agent,  and  as  if  they 
were  binding  upon  himself  as  such.  For  instance,  the  note  in  writing 
shows  conclusively,  that  Mr  Day  held  himself  out  to  the  world  as  the 
agent  of  Mr  M'Call,  and  that  he  professed  to  act  as  such.  And  in  sup- 
port and  confirmation  of  this,  Mr  M'Call  admits  the  right  of  M'Cul- 
lough to  the  50  acres  sold  to  him  by  Day.  Then  if  Mr  Day  had  autho- 
rity to  sell  the  50  acres,  most  clearly  he  had,  as  incident  thereto,  the 
right  to  separate  the  sale,  by  making  a  division  line  for  that  purpose, 
from  the  residue  of  the  survey  belonging  to  Mr  M'Call.  But  this  could 
not  be  effected  without  laying  off  at  the  same  time,  if  not  previously 
done,  the  150  acres  to  which  M'Cullough  was  also  entitled  for 
making  the  settlement.  But  more,  Mr  M'Call  afterwards,  by  his 
attorney,  Mr  Collins,  in  1808,  undertook  to  make  a  deed  of  con- 
veyance to  M'Cullough  for  the  150  acres,  and  the  50  acres,  as  one 
parcel,  making  in  all  200  acres,  which,  according  to  the  agreements 
made  in  this  behalf,  were  to  be  so  conveyed  to  M'Cullough  in  fee, 
that  he  might  hold  the  same  in  severally  by  metes  and  bounds. 
This  act  also,  in  law,  must  be  regarded  as  the  act  of  Mr  M'Call 
himself,  as  the  authority  from  him  to  Mr  Collins  is  not  denied;  he, 
therefore,  must  be  considered  as  having  a  knowledge  of  the  line  of 
division  mentioned  therein;  which  is,  in  short,  thereby  acknow- 
ledged by  him  to  exist.  So  that  from  the  time  the  line  of  division 
became  thus  approved  and  sanctioned  by  both  parties,  the  posses- 
sion of  M'Cullough,  even  according  to  the  notion  entertained  by 
the  court  below,  became  exclusive  and  limited  by  it;  and  as  M'Cul- 
lough thereafter  claimed  and  occupied  all  the  land  thrown  off  on 
the  south  end  of  the  survey  by  this  line,  as  his  own  absolutely, 
his  possession  of  the  same  also  became  clearly  adverse  to  the  rights  of 
Mr  M'Call;  and  if  the  latter  suffered  twenty-one  years,  as  it  seems  he 
did,  to  run  around  without  making  his  claim  in  proper  form,  the 
x. — 2  G* 
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statute  of  limitations  would  be  a  bar  to  it.  Besides  this,  however, 
it  must  also  be  observed,  that  it  was  the  boundeti  duty  of  Mr 
M'Call,  as  soon  as  he  procured  his  patent  for  the  land,  which  was 
obtained  by  him  upon  the  strength  of  the  settlement  and  improve- 
ment made  and  completed  thereon  by  M'Cullough,  to  have  made 
a  deed  of  conveyance  to  M'Cullough  for  the  200  acres,  thereby 
setting  it  apart  from  the  residue  of  his  survey,  by  metes  and  bounds 
according  to  the  election  of  M'Cullough  on  the  south  end  of  the 
survey;  and  if  M'Cullough  claimed  too  much,  by  his  division,  it 
was  then  the  business  of  M'Call  to  see  to  it,  and  to  have  it  cor- 
rected. Cox  v.  Blanden,  1  Watts  533;  Kielw.  84;  2  Co  Are  36;  3 
Bac.  Mr.  392,  tit.  Grant  (H).  See  also  Palmer's  case,  5  Coke 
24;  Cro.  Eliz.  819.  It  was,  therefore,  not  the  business  of  M'Cul- 
lough to  be  at  the  trouble  and  expense  of  looking  after  and  calling 
upon  M'Call,  who  resided  at  the  distance  of  upwards  of  300  miles, 
to  get  the  land  divided,  and  to  obtain  his  deed  of  conveyance  for  it. 
We,  therefore,  think,  that  the  court  below  erred  in  their  answer  to 
the  fifth  proposition  of  the  defendant. 

We  also  think  there  is  error  in  the  answer  given  by  the  court  to 
the  defendant's  sixth  proposition,  in  saying  "  his  (M'Cullough's) 
possession  was  the  possession  of  Archibald  M'Call,  and  until  M'Call 
had  a  knowledge  of  the  unfair  conduct  of  John  M'Cullough  the 
statute  of  limitations  would  not  begin  to  run."  Now  it  is  clear, 
that  M'Cullough  did  not  enter  into  the  possession  of  the  land  as  a 
tenant  under  M'Call,  but  under  a  contract  for  the  purchase  of  150 
acres  of  the  survey  in  severally.  A  purchaser  upon  being  let  into 
possession  on  a  treaty  for  purchase,  does  not  become  the  tenant  to 
the  latter.  Hearne  v.  Tomlin,  Peake's  Ca.,  192;  Kintland  v.  Poun- 
sett,  2  Taunt.  45;  1  Siig.  on  Vend.  249.  The  settlement  and  im- 
provement made  by  M'Cullough,  were  not  made  for  the  use  of 
M'Call,  that  he  should  thereafter  enjoy  or  occupy  the  same  as  the 
owner  thereof;  but  for  M'Cullough  himself,  who  was  to  be  the 
absolute  owner  thereof,  together  with  the  150  acres,  of  the  survey, 
upon  which  the  same  were  to  be  made.  The  only  advantage 
which  M'Call  could  claim  to  derive  therefrom,  was  the  right  which 
it  gave  him,  when  completed,  to  demand  from  the  commonwealth 
a  title,  in  trust,  to  the  150  acres  for  the  use  of  M'Cullough,  and  to 
the  residue  of  the  survey,  if  not  sold  or  disposed  of  by  him,  for  his 
own  use.  But  as  long  as  M'Cullough  continued  to  fulfil  his  con- 
tract by  making  the  settlement  and  improvement,  the  possession 
was  exclusively  his,  and  having  completed  the  same,  it  must  ever 
continue  to  be  his  until  he  shall  part  with  it;  so  that  M'Call  could 
never  have  any,  the  least,  claim  whatever  to  it.  To  the  extent 
then  of  150  acres,  under  the  contract  for  the  settlement,  the  pos- 
session belonged  exclusively  and  rightfully  to  M'Cullough;  and  if 
he  took  possession  of  the'  land  beyond  that,  he  was  a  trespasser, 
and  might  have  been  treated  by  M'Call  as  such;  and  certainly  it 
cannot  be  denied,  that  the  statute  of  limitations  will  run  in  favour 
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of  an  intruder,  who  is  permitted  by  the  owner  to  hold  the  possession 
for  twenty-one  years,  and  the  owner  is  bound  at  his  peril  to  know  it. 

As  to  the  seventh  proposition;  the  answer  of  the  court  to  this 
proposition,  so  far  as  regards  the  possession  of  M'Cullough  as  a 
settler,  has  already  been  shown  to  be  erroneous,  in  what  has  been 
said  of  the  answer  of  the  court  to  the  sixth  proposition,  and  there- 
fore need  not  be  repeated.  And  so  far  as  the  answer  to  the  seventh 
proposition,  applies  to  the  case  of  tenants-in-common  and  their  re- 
lation to  each  other,  it  is  wholly  unnecessary  to  notice  it:  for  it  has 
no  application  whatever  to  the  case  of  the  settler  in  this  instance; 
nor  in  any  other,  where  the  settler  is  to  have  a  certain  number  of 
acres  of  the  survey  in  severally,  including  his  settlement  and  all  the 
improvements  made  thereon  by  him.  His  possession  of  the  land 
can  never  be  regarded  as  the  possession  of  the  owner  of  the  war- 
rant, as  the  possession  taken  eo  nomine  by  one  tenant  in  common, 
may  be  considered  in  law  as  the  possession  of  his  co-tenant.  The 
possession  of  the  settler,  in  the  case  before  us,  was  exclusively  his 
own,  and  he  might  have  maintained  trespass  even  against  Mr 
M'Call  himself,  as  against  any  other,  if  he  had  entered  within  the 
150  acres  on  the  south  end  of  the  survey,  for  the  purpose  of  taking 
a  joint-possession  with  him. 

As  to  the  remaining  matters,  which  have  been  assigned  for  error, 
it  is  believed  that  whatever  there  may  be  in  them  that  is  erroneous, 
'  it  will  be  readily  perceived  and  corrected  by  the  application  of 
what  has  been  said  and  laid  down  in  noticing  the  previous  errors. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Prout  against  Bard. 

Under  the  15th  section  of  the  act  of  April  8,  1785,  the  deputy  surveyor  of 
district  No.  4,  in  whose  hands  a  warrant  for  1000  acres  was  placed,  could  not, 
after  surveying  the  larger  portion  in  his  own  district,  go  over  into  district  No.  5 
and  survey  the  residue:  and  such  survey  is,  as  to  such  residue,  void  against  a 
survey  made  under  another  warrant,  by  the  deputy  surveyor  of  district  No.  5. 

ERROR  to  the  common  pleas  of  Indiana  county. 

This  was  an  ejectment  in  which  William  Prout  and  Heth  F. 
Camp,  plaintiffs  in  error,  were  plaintiffs  below,  and  Richard  Bard 
was  defendant,  and  a  verdict  and  judgment  were  rendered  for  the 
defendant. 

The  plaintiffs  showed  a  warrant  granted  to  John  Nicholson  on 
the  5th  of  March  1793,  and  numbered  3744  for  1000  acres  of  land 
within  the  last  purchase  from  the  Indians,  east  of  the  Allegheny 
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river;  and  a  survey  upon  that  warrant  on  the  23d  of  August  1794, 
to  John  Nicholson  for  1020  acres  at  the  canoe  place,  adjoining  the 
old  purchase  line  in  district  No.  5,  by  William  P.  Brady,  deputy 
surveyor  of  that  district,  which  was  returned  and  accepted  in  the 
surveyor  general's  office  on  the  21st  of  March  1S07.  This  survey 
included  the  land  in  dispute.  They  further  showed  a  report  of  two 
of  the  commissioners  of  the  Nicholson  estate  that  they  had  sold  this 
tract,  amongst  others,  to  Henry  Baldwin,  on  the  7th  July  1807, 
and  that  it  was  patented  to  George  Bomford  on  the  26th  of  Oc- 
tober 1835,  and  that  George  Bomford's  title  was  now  vested  in 
them. 

The  defendants,  to  show  title  out  of  the  plaintiffs,  exhibited  a 
warrant  to  John  Nicholson  dated  April  2,  1794,  numbered  5602, 
for  1000  acres  within  the  last  purchase — a  survey  made  on  this 
warrant  on  June  19,  1794,  by  James  Hunter  deputy  surveyor  of 
the  district  No.  4,  and  returned  and  accepted  on  July  15,  1794. 
They  also  showed  a  report  of  the  commissioners  of  the  Nicholson 
estate  that  this  land  was  sold  to  James  Hopkins,  Esq.,  on  March 
10,  1808. 

The  court  below  charged  the  jury  as  follows: 

Both  warrants  are,  what  is  termed  general  warrants,  that  is  they 
do  not  call  for  land  in  any  particular  place,  and  as  between  such 
warrants  the  general  rule  is  that  the  first  survey  holds  if  returned 
within  u  reasonable  time.  The  warrant  under  which  the  plaintiff 
claims  is  the  oldest  in  date,  but  there  was  no  survey  made  on  that 
warrant  until  a  lapse  of  more  than  seventeen  months.  In  the  mean 
time  the  warrant  which  the  defendant  relies  upon  had  been  sur- 
veyed and  returned  into  the  surveyor-general's  office  and  was  then 
full  notice  to  all  the  world  of  the  appropriation  of  the  land  de- 
scribed in  the  survey.  The  survey  of  August  1794  was  never 
returned  till  1807,  and  such  laches  would  surely  postpone  any 
survey. 

But  the  plaintiffs  rely  upon  the  15th  section  of  the  act  of  1705, 
which  provides  that  on  making  any  survey  by  any  deputy  sur- 
veyor he  shall  not  go  out  of  his  proper  district  to  perform  the  same. 
And  every  survey  made  by  any  deputy  surveyor  without  his  pro- 
per district  shall  be  void  and  of  none  effect.  It  does  appear  upon 
the  return  by  Hunter,  that  he  embraced  a  triangle  of  land  in  the 
survey  returned  by  him,  which  lay  in  Brady's  district,  containing 
according  to  the  calculation  in  the  re-survey,  224  acres,  but  by  far 
the  greatest  body  of  the  land  embraced  was  in  the  proper  district. 
The  facts  were  apparent  to  the  surveyor  general  on  the  face  of  the 
return,  and  he  adopted  it  with  full  notice.  Under  these  circum- 
stances we  do  not  think  the  objection  against  the  survey  ought  to 
prevail.  The  act  of  assembly  contemplates  a  deputy  going  out  of 
the  known  limits  of  his  district  and  making  an  entire  survey,  but 
we  do  not  consider  that  the  legislature  contemplated  that  if  the 
deputy  in  making  a  survey  should,  as  a  matter  of  convenience,  or 
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to  make  the  survey  of  a  convenient  form,  include  a  comparative 
small  portion  of  land  lying  in  an  adjoining  district,  that  therefore 
the  proprietor  of  the  warrant  should  lose  a  portion  of  the  land 
which  he  had  paid  for,  particularly  when  the  adverse  survey  had 
lain  dormant  for  a  period  of  twelve  or  thirteen  years.  As  this  is 
the  only  ground  insisted  upon  by  the  plaintiffs,  we  instruct  you  that 
if  you  believe  the  survey  given  in  evidence  by  the  defendants 
never  to  have  been  abandoned,  that  the  representatives  of  Hopkins 
have  never  thrown  up  the  land,  that  it  is  such  an  available  out- 
standing title  as  defeats  the  present  plaintiffs. 

To  this  opinion  of  the  court,  the  counsel  for  the  plaintiffs  ex- 
cepted,  and  the  court  sealed  a  bill  of  exceptions. 

Foster  and  Forward,  for  plaintiffs  in  error,  contended,  that  the 
survey  made  by  James  Hunter,  so  far  as  regarded  that  portion  of 
the  tract  which  lay  in  the  5th  district,  was  null  and  void,  and  pass- 
ed no  title  whatever,  being  directly  within  the  15th  section  of  the 
act  of  April  18,  1785,  which  enacts  that  in  making  any  survey  by 
any  deputy  surveyor,  he  shall  not  go  out  of  his  proper  district  to 
perform  the  same,  and  that  every  survey  made  by  any  deputy  sur- 
veyor without  his  proper  district,  shall  be  void  and  of  none  effect. 
The  proper  mode  to  have  been  pursued  to  survey  the  part  lying  in 
another  district,  was  to  have  had  the  warrant  certified  by  endorse- 
ment, and  re-directed  to  the  deputy  surveyor  of  No.  5,  according 
to  the  provisions  of  the  3d  section  of  the  act  of  April  18,  1785. 
Here  it  was  impossible  for  those  under  whom  the  plaintiffs  claimed 
to  obtain  a  knowledge  of  the  survey  by  Hunter,  by  examining  the 
books  of  the  deputy  surveyor  of  district  No.  5,  and  he  is  not  re- 
quired, nor  could  he  be  expected  to  look  into  the  books  of  the 
deputy  surveyors  of  other  districts.  It  was  a  fraud  in  those  under 
whom  the  defendant  holds,  if  there  was  vacant  land  enough  in  dis- 
trict No.  4,  to  cross  over  into  district  No.  5,  making  no  entry  of 
their  warrant  in  district  No.  5.  The  case  of  M'Namara  v.  Shorb, 
2  Watts  288,  is  relied  on  by  the  defendant.  But  that  case  arose 
under  the  act  of  April  9,  1781,  which  merely  authorizes  the  sur-' 
veyor  general  to  appoint  a  deputy  or  deputies  in  any  county  in 
this  state,  who  shall  have  power  to  make  and  return  into  the  land 
office  surveys  of  land  only  in  the  county  for  which  such  deputy  or 
deputies  shall  be  appointed,  but  it  does  not  declare,  as  the  act  of 
April  8,  1785,  does,  that  a  survey  made  by  any  deputy  surveyor 
without  his  proper  district,  shall  be  void  and  of  none  effect.  There 
is  a  great  difference  in  the  language  of  the  acts,  and  the  court  must 
make  a  similar  difference  in  their  construction.  Besides  that  was 
the  case  of  a  warrant  granted  for  land  on  which  an  actual  personal 
resident  settlement  was  made,  and  kept  up,  till  the  warrant  was 
granted  calling  for  a  certain  number  of  acres  of  land  with  the  im- 
provements. In  the  case  before  us  there  was  no  settlement,  but 
the  warrant  was  executed  on  vacant  land,  and  must  be  maintain- 


378  SUPREME  COURT  [Pittsburgh 

[Prout  v.  Bard.] 

able  under  the  provisions  of  the  act  of  1735,  or  else  is  null  and 
void. 

Purviance,  for  defendant  in  error,  insisted  that  the  case  fell 
within  the  reasoning  and  principle  of  the  case  of  M'Namara  v. 
Shorb,  2  Watts  288,  if  not  wilhin  the  decision.  But  in  addition, 
it  is  well  settled  that  the  surveyor-general  himself  might  make  a 
survey  on  a  warrant  in  any  part  of  the  state,  and  he  might  at  his 
pleasure  appoint  a  special  deputy,  or  ratify  the  act  of  a  deputy  not 
originally  authorised.  Harris  v.  Monks,  2  Serg.  Sf  Rawle  560. 
By  the  12th  section  of  the  act  of  April  8,  1785,  the  number  of  dis- 
tricts to  be  formed  within  the  said  new  purchase,  and  the  extent 
and  boundaries  of  each  of  the  districts  were  to  be  ascertained  and 
declared  by  the  surveyor-general,  to  be  approved  of  by  the  presi- 
dent or  vice  president  in  council,  who  at  their  discretion  might  alter 
the  same.  Here  the  warrant  could  not  be  split  up  into  parts,  but 
must  be  surveyed  together,  and  the  prohibition  in  the  act  of  17S5 
was  not  intended  to  apply  to  the  case  where  a  part  of  the  land  to 
be  surveyed  lay  in  one  district  and  part  in  another,  but  only  where 
the  deputy  surveyor  went  out  of  his  proper  district  to  survey  a 
tract  lying  wholly  in  another  district. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — We  think  the  language  of  the  fifteenth  section  of 
the  act  of  April  8,  1785,  is  too  strong  to  be  gat  over  by  any  con- 
struction that  would  render  its  provisions  merely  directory,  and 
make  a  survey  by  a  deputy  surveyor  of  one  district  within  the  pre- 
cincts of  another  district  voidable  but  not  void.  For  the  act  of 
1785,  in  its  whole  intent  and  objects,  looks  to  a  new  mode  of  grant- 
ing, surveying  and  disposing  of  the  lands  acquired  by  the  common- 
wealth in  1784,  by  the  treaty  of  fort  M'Intosh,  commonly  called 
the  new  purchase.  In  relation  to  the  mode  of  surveying  the  twelfth 
section  is  explicit,  that  the  number  of  districts  to  be  formed,  and 
the  extent  and  boundaries  of  each,  were  to  be  ascertained  and  de- 
clared by  the  surveyor-general,  to  be  approved  of  by  the  president 
or  vice  president  in  council,  who  might,  at  their  discretion,  alter  the 
same.  These  districts  were  accordingly  marked  out  and  designated, 
and  deputy  surveyors  appointed  for  each.  By  the  fourth  section, 
the  warrants  were  to  be  entered  in  the  deputy  surveyor's  books, 
that  all  persons  who  might  apply  for  lands  might  be  duly  informed 
thereof.  And  then  the  fifteenth  section  declares,  that  in  making  any 
survey  by  any  deputy  surveyor,  he  shall  not  go  out  of  his  proper 
district  to  perform  the  same,  and  that  every  survey  made  by  any 
deputy  surveyor  without  his  proper  district,  shall  be  void  and  of 
no  effect.  How  then  can  it  be  held  that  the  deputy  surveyor,  Hun- 
ter, who  was  appointed  for  the  fourth  district,  could  go  out  of  that 
district  to  make  a  survey  of  the  whole  or  any  part  of  a  tract  within 
the  fifth  district?  No  reason  appears  why  he  could  not  survey  the 
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whole  warrant  in  his  proper  district,  or  that  his  going  beyond  the 
district  line,  at  the  instance,  as  we  must  take  it,  of  the  warrant 
holder,  was  not  purely  voluntary.  And  even  if  it  were  not  so,  yet 
the  policy  of  the  legislature  is  marked  in  such  plain  and  explicit 
language,  that  to  hold  the  contrary  would,  we  think,  be  directly  at 
variance  with  the  law. 

The  present  case  differs  in  every  material  point  from  the  case  of 
M'Namara  v.  Shorb,  2  Watts  288,  which  has  been  relied  on  by  the 
defendant  below.  There  the  land  was  wiihin  the  old  purchase, 
and  it  has  been  settled,  that  the  fifteenth  section  of  the  act  of  April 

8,  1785,  related  solely  to  the  lands  then  lately  purchased  at  Fort 
M'Intosh.     Wright's  Lessee  v.  Wells,  2  Sm.  Laws  201;  1  Yeates 
286;  Harris's  Lessee  v.  Monk,  2  Serg.  fy  Rawle  560;  Creek  v. 
Moon,  7  Serg.  <§•  Rawle  334.     The  fifteenth  section  of  the  act  of 
April  8,  1785,  therefore  did  not  apply  to  the  case,  but  merely  the 
third  section  of  the  act  of  April  9,  1781,  which  authorizes  the  sur- 
veyor-general to  appoint  a  deputy  or  deputies  in  any  county  of 
the  state,  who  should  have  power  to  make  and  return  into  the  land 
office,  surveys  of  land  only  in  the  county  for  which  such  deputy  or 
deputies  should  be  appointed.     But  this  act  does  not  contain  the 
provision  in  the  act  of  April  8, 1785,  making  a  survey  in  contraven- 
tion of  its  principles  null  and  void;  and  therefore  the  act  of  April 

9,  1781,  has   been  construed  liberally  and  as  directory  merely; 
whereas  the  act  of  April  8,  1785,  will  not  admit  such  an  interpreta- 
tion.    Besides  which,  the  case  of  M'Namara  v.  Short,  arose  on  a 
survey  made  for  a  settler,  who  had  acquired  by  actual  settlement  a 
right  to  a  warrant  for  a  tract  of  land  which  happened  to  embrace 
land  lying  partly  in  the  county  of  Huntingdon  and  partly  in  the 
county  of  Centre,  and  it  was  considered  that  a  settler  under  the 
laws  relating  to  the  rights  of  actual  settlers,  had  a  right  to  embrace 
his  whole  quantity  of  400  acres  in  one  warrant,  and  that  the  hard- 
ship of  having  two  warrants  and  two  surveys  was  not  imposed  on 
him.     But  here  the  warrant  holder  could  have  his  warrant  laid  on 
any  vacant  land  that  he  preferred  within  the  district  where  he  had 
chosen  to  place  his  warrant  in  the  hands  of  the  deputy  surveyor, 
and  had  no  claim  under  the  law  or  any  equity  whatever  to  procure 
a  survey  by  such  deputy  over  his  line;  nor  could  it.be  possible  that 
another  warrant  holder,  proceeding  to  a  survey  in  district  No.  5, 
could  obtain  that  notice  which  the  law  contemplated  every  subse- 
quent applier  should  have,  by  resorting  to  the  books  of  the  deputy 
surveyor  of  the  proper  district. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Blume  against  M'Clurken. 

If  an  estate  be  demised  for  a  term  of  years,  by  lease  under  seal,  the  rent  can 
be  recovered  by  an  action  of  debt  or  covenant  against  the  lessee  on  the  privity  of 
contract,  or  against  the  assignee  of  the  lessee  on  the  privity  of  estate;  but  an  ac- 
tion of  assumpsit  on  an  implied  promise,  for  use  and  occupation  cannot  be  main- 
tained under  such  circumstances. 

ERROR  to  the  district  court  tf  Allegheny  county. 

This  was  an  action  on  the  case  in  assumpsit  by  Samuel  M'fllurken 
for  the  use  of  Ralston  &  Hays  and  John  Caldwell  against  Frederick 
Blume.  The  declaration  contained  the  common  money  counts, 
and  one  for  the  use  and  occupation  of  a  house.  Plea  non-as- 
sumpsit. 

Edward  Simpson,  Esq.,  sworn,  said  M'Clurken  was  indebted 
to  Ralston  &  Hays  and  John  Caldwell  on  judgments;  the  property 
was  extended;  I  was  about  taking  possession  of  the  property  under 
a  liberari.  M'Clurken  agreed  with  me,  that  I  might  go  into  pos- 
session and  receive  the  rents  without  a  liberari.  Gerding  was  in 
possession;  he  failed  and  made  an  assignment  to  Frederick  Blume, 
the  defendant,  who  went  into  possession;  he  was  in  possession  after 
October  1,  1839:  he  occupied  it  as  an  oyster-house  and  drinking 
establishment;  he  occupied  it  as  his  own;  I  gave  him  notice  that  I 
considered  him  liable  for  rent;  he  thought  he  was  not  liable,  being 
assignee.  He  (Blume)  continued  to  occupy  it  as  his  own.  I  gave 
him  notice  sometime  in  November  or  December.  Sometime  in 
November  or  December  he  took  down  the  shelves  and  sign.  The 
rent  was  450  dollars  annually,  payable  quarterly.  There  was  a 
barkeeper  there;  Blume  was  back  and  forward.  Blume  told  me 
that  he  supplied  the  house  with  oysters.  &c.  He  said  that  Gerding 
carried  off  all  the  money.  Blume  frequently  complained  to  me  of 
the  way  Gerding  was  acting  after  the  assignment;  carried  on  the 
business  for  Blume  in  the  hope  of  paying  Blume;  instead  of  making 
any  thing  they  sunk  money.  Blume  always  refused  to  pay  the 
rent,  but  he  continued  in  possession. 

Cross-examined. — Paper  shown.  This  is  the  lease  from  M'Clur- 
ken to  Gerding.  Gerding  carried  on  the  establishment  for  Blume. 

The  defendants  then  gave  in  evidence  a  written  lease  under  seal, 
for  the  premises,  from  M'Clurken  to  Gerding,  dated  July  21,  1838, 
for  the  term  of  three  years,  at  the  annual  rent  of  400  dollars  for  the 
first  year,  and  450  dollars  for  each  of  the  last  two  years. 

And  also  the  deed  of  voluntary  assignment  by  Gerding  to 
Frederick  Blume,  the  defendant,  dated  September  10,  1839,  assign- 
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ing  all  his  stock  and  estate,  in  trust,  for  the  payment  of  his  credi- 
tors, which  was  accepted  by  the  assignee  and  recorded  according 
to  law. 

After  this  evidence  had  been  given,  the  parties  agreed  that  it 
should  be  considered  in  the  nature  of  a  special  verdict,  upon  which 
the  court  should  enter  judgment  for  the  sum  of  112  dollars  50  cents, 
a  quarter's  rent,  if  the  plaintiff  was  entitled  to  recover  at  all;  or 
otherwise  for  the  defendant. 

The  defendant  then  contended:  — 

1.  That  the  plaintiff  cannot  recover  here,  because,  from  the  evi- 
dence, there  was  no  express  assumpsit,  and  no  implied  assumpsit 
can  lie  in  the  name  of  the  landlord  against  the  assignee  of  the  ten- 
ant, during  the  existence  of  the  lease.     The  only  remedy  by  action 
of  the  landlord  being  on  the  lease. 

2.  Blume  was  assignee  of  Gerding  in  trust  for  creditors,  duly  re- 
corded, and  is  only  answerable  as  such;  and  the  action  would  have 
been  premature  even  had  he  been  sued  as  "assignee,"  he  not  having 
had  time  to  settle  his  accounts.     Nor  is  the  claim  of  the  plaintiff  at 
all  included  in  the  assignment. 

3.  Even  if  the  court  should  be  of  opinion  that  Blume  was  the 
tenant  under  Gerding,  yet  as  he  was  subtenant  during  the  con- 
tinuance of  the  lease  and  interest  of  Gerding,  he  is  answerable  to 
Gerding  and  not  to  the  original  landlord. 

The  court  below  was  of  opinion  that  the  plaintiffs  were  entitled 
to  recover  and  rendered  a  judgment  accordingly. 

Van  ^mridge,  for  plaintiff  in  error,  cited  2  Whart.  42. 
M'Candless,  for  defendant  in  error. 

-'.-'i)  MN1Q«#'  n*'v 

PER  CURIAM. — It  is  clear  that  these  equitable  plaintiffs  can  have 
no  remedy  in  the  name  of  M'Clurken,  which  M'Clurken  could  not 
have  had  himself.  In  what  relation,  then,  did  he  stand  to  Blume, 
the  defendant?  He  had  demised  the  premises,  by  a  sealed  lease, 
to  Gerding  for  a  term  unexpired;  and  Gerding  had  assigned  it  to 
Blume.  M'Clurken's  remedy  would  have  been  covenant  or  debt, 
against  Gerding,  on  the  privity  of  contract;  and  against  Blume, 
debt  or  covenant  on  the  privity  of  estate.  Such  is  the  rule  laid 
down  in  Walker's  Case,  3  Hep.  22  b,  and  recognized  in  many 
modern  cases.  There  could,  therefore,  be  no  implication  of  a 
promise  to  M'Clurken,  who  had  leased  the  estate  by  specialty 
to  Gerding,  expressum  facit  cessare  taciturn,  and  Blume  was  in 
under  the  same  lease.  Assumpsit  for  use  and  occupation  is  essen- 
tially an  action  ex  contractu;  and  as  there  was  no  room  for  the  im- 
plication of  a  promise  in  this  instance,  the  action  ought  not  to  have 
been  sustained. 

Judgment  reversed, 
x.— 2  H 
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Carman  against  Gamble. 

Where  an  act  of  assembly  creating  an  offence,  provides  that  the  "  person  so 
offending  on  conviction  thereof  before  a  justice  of  the  county,  shall  pay  a  fine  of 
five  dollars  for  every  such  offence,  to  be  recovered  as  debts  of  equal  amount  are 
by  law  recoverable,  by  any  person  who  may  sue  for  the  same:"  the  offender 
need  not  be  convicted  either  by  indictment,  or  by  a  summary  process,  before  the 
justice;  but  simply,  in  an  action  of  debt,  by  a  judgment,  for  the  penalty,  if 
proved  guilty  of  the  offence. 

ERROR  to  the  common  pleas  of  Somerset  county. 

George  Gamble  against  Joseph  Garman.  This  was  an  action  of 
debt  which  originated  before  a  justice  of  the  peace  to  recover  a 
penalty  of  five  dollars,  for  a  violation  of  the  act  of  April  9,  1834, 
relative  to  killing  fish  in  Stoney  creek.  The  provisions  of  the  act 
are  recited  in  the  opinion  of  the  court.  The  justice  rendered  a 
judgment  for  the  plaintiff;  and  the  case  was  removed  into  the  com- 
mon pleas  by  certiorari,  and  the  court  reversed  the  judgment,  on 
the  ground  that  a  previous  conviction  was  essenlial  to  the  right  of 
recovery  against  the  defendant.  It  also  appeared  in  evidence,  that 
there  was  a  Stoney  creek  in  Dauphin  county,  which  had  its  source 
in  that  county  and  emptied  into  the  Susquehanna  in  the  same 
county.  And  that  the  Stoney  creek,  in  which  the  offence  was 
alleged  to  have  been  committed,  passed  through  the  counties  of 
Somerset  and  Cambria.  It  was  contended  below,  that  the  uncer- 
tainty as  to  which  Stoney  creek  was  meant  by  the  act,  would  also 
defeat  the  plaintiff's  recovery.  But  the  court  decided  that  the 
Stoney  creek  of  Somerset  and  Cambria  was  meant,  on  the  ground 
that  the  act  provided,  that  the  conviction  should  take  place  "  before 
a  justice  of  the  county  in  which  the  offence  was  committed;"  which 
could  refer  only  to  a  creek  which  was  ran  into  more  counties  than 
one.  There  was  no  motion  to  quash  the  writ  of  error. 

Black,  for  plaintiff  in  error,  cited  12  Serg.  $  Rawle  53;  2  Crunch 
341;  3  Caines  259. 

Hampton,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  was  an  action  of  debt  to  recover  a  penalty  of 
five  dollars,  imposed  by  the  act  of  April  9,  1 834.  It  was  a  sum- 
mons or  demand,  not  exceeding  100  dollars,  for  using  poisonous 
substances  to  kill  fish  in  Stoney  creek,  contrary  to  the  act  of  assem- 
bly, &c.  The  parties  appeared,  and  on  hearing  the  justice  rendered 
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judgment  for  five  dollars,  and  costs  of  suit,  one-half  to  be  paid  to 
the  prosecutor,  and  one-half  to  the  borough  supervisor.  The  legis- 
lature after  defining  the  offence,  proceed  as  follows: — "  Such  per- 
son or  persons  so  offending,  on  conviction  thereof,  before  a  justice 
of  the  county  where  such  offence  shall  have  been  committed,  shall 
pay  a  fine  of  five  dollars  for  every  such  offence,  to  be  recovered  as 
debts  of  equal  amount  are  by  law  recoverable,  by  any  person  or 
persons  who  may  sue  for  the  same,  one  moiety  to  be  paid  to  the 
informer,  and  the  other  moiety  to  the  supervisor,  &c.,  when  such 
conviction  shall  have  taken  place."  It  has  been  objected  to  the 
proceedings  of  the  justices,  and  the  court  of  common  pleas  has  sus- 
tained the  exception,  that  the  act  requires,  that  the  offender  shall  be 
first  convicted  by  indictment,  or  by  a  summary  conviction,  and  then 
if  the  fine  be  not  paid,  it  may  be  recovered  by  action  of  debt  on  the 
judgment,  in  the  same  manner  as  debts  of  equal  amount  are  re- 
coverable. This  decision  is  based  on  the  word  "conviction"  used 
in  the  act,  and  on  a  supposed  analogy  to  the  statute  of  9  •/Jnne, 
ch.  4,  to  prohibit  gaming.  It  seems  to  us,  that  a  force  has  been 
given  to  these  things,  to  which  they  are  not  justly  entitled.  The 
penalty  is  to  be  paid  on  conviction,  but  this  does  not  necessarily 
imply,  that  the  offender  must  be  convicted,  either  by  indictment  or 
by  a  summary  process  before  the  justice.  He  may  be  convicted  in. 
a  civil  action,  for  when  judgment  is  rendered  in  an  action  of  debt, 
the  defendant,  in  strict  technical  language,  is  said  to  be  convicted: — 
Whereof  the  said  A  B  is  convict,  as  appears  by  the  record,  &c. — is 
the  language  of  every  scire  facias  to  recover  a  judgment  or  con- 
tinue its  lien,  when  judgment  has  been  rendered  in  a  civil  suit. 
We  are  also  unable  to  see  the  analogy  to  the  statute  of  Anne.  The 
conviction  there  referred  to,  is,  by  the  express  words  of  the  statute, 
a  conviction  by  indictment  or  information,  words  not  used  in  the 
act  of  1834.  The  statute,  after  prescribing  that  the  offender  shall 
be  convicted  by  indictment  or  information,  and  imposing  a  fine  to 
five  times  the  value  of  the  money  fraudulently  won,  proceeds  to 
say,  "  But  such  penalty,  shall  be  recovered  by  such  person  or  per- 
sons as  shall  sue  for  the  same,  by  such  action  as  aforesaid."  By 
the  use  of  the  terms,  "  by  such  action  as  aforesaid,"  reference  is 
plainly  made  to  a  previous  section,  which  prescribes  that  the 
remedy  to  recover  the  amount  of  forfeiture,  shall  be  by  action  of 
debt.  The  legislature,  therefore,  contemplated  two  proceedings: — 
an  indictment  on  information  to  commit  the  offence,  and  a  civil 
action,  after  the  conviction,  to  recover  the  forfeiture.  And  this 
explains  the  case  of  Rex  v.  Lathorp,  2  Strange  104S.  It  was  there 
ruled,  that  any  judgment  which  could  be  given  on  an  indictment  or 
information,  on  that  statute,  was  quod  convictus  est.  That  upon 
that  judgment,  if  the  defendant  refused  to  speak  with  the  prosecu- 
tor, a  new  action  must  be  brought  upon  the  judgment  for  the  for- 
feiture. It  is  there  said  on  the  authority  of  several  cases,  which 
are  cited,  that  on  recusancy  there  is  no  other  judgment. 
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The  act,  though  penal,  must  receive  a  reasonable  construction, 
and  I  cannot  bring  myself  to  believe,  that  the  legislature  intended 
to  harass  the  offender  by  a  summary  conviction  in  the  first  place, 
and  a  civil  suit  to  recover  the  small  penalty  of  five  dollars,  imposed 
by  the  act.  We  have  no  instance  of  similar  legislation  in  our 
statute  book,  and  I  am  not  disposed  to  introduce  a  doubtful  infer- 
ence of  intention,  derived  from  equivocal  expressions,  or  strained 
analogies.  The  evident  meaning  of  the  legislature  is,  that  if  on 
trial  before  the  justice  in  the  action  of  debt  for  the  penalty,  the  de- 
fendant should  be  proved  to  be  guilty  of  the  offence,  the  justice 
should  give  judgment  for  the  penalty  of  five  dollars.  They  de- 
signed by  giving  a  civil  remedy,  to  avoid  all  technicalities,  and  for 
this  reason,  they  have  directed  that  the  fine  shall  be  recovered  as 
debts  of  equal  amount  are  by  law  recoverable.  It  is  not,  it  is  true, 
said  in  so  many  words,  that  the  defendant  was  convicted  of  the 
offence,  but  this  is  substantially  found  in  giving  judgment  for  the 
penalty.  This  was  not  only  a  proper  mode  of  proceeding,  but  it 
was  the  only  one.  For  when  a  statute  enacts  an  offence,  and  pre- 
scribes a  remedy,  that  is  the  only  remedy.  Commonwealth  v. 
Evans,  13  Serg,  4*  Rawle  426. 

We  agree  with  the  court  of  common  pleas,  that  enough  appears 
to  show,  that  the  Stoney  creek  was  intended  to  apply  to  the  Stoney 
creek  which  passes  through  Somerset  and  Cambria  counties. 

Judgment  reversed. 


Collins  &  Timberlake  against  The  Union  Transpor- 
tation Company. 

A,  a  common  carrier,  received  goods  in  Philadelphia  for  C.  &  T.  of  Lexing- 
ton, and  receipted  for  the  same,  to  be  delivered  to  H.  &  L.  of  Pittsburgh  "  on 
presenting  this  receipt  and  payment  of  freight."  The  goods  were  delivered, 
but  the  freight  was  not  paid,  and  H.  &  L.  received  the  amount  of  the  freight 
from  C.  &  T.  and  afterwards  failed:  Held,  that  A  was  entitled  to  recover  the 
amount  of  the  freight  from  C.  &  T. 

ERROR  to  the  district  court  of  Allegheny  county. 

Charles  Graeff  and  others,  partners  under  the  firm  of  the  Union 
Transportation  Company,  against  Collins  &  Timberlake. 

The  following  statement  of  facts  was  agreed  to  be  considered  in 
the  nature  of  a  special  verdict. 

The  plaintiffs  are  common  carriers  on  the  Pennsylvania  canal 
and  railroad  between  Philadelphia  and  Pittsburgh  by  canal  boats 
and  railroad  cars,  under  the  name  of  the  Union  Transportation 


Sept.  1840.]  OF  PENNSYLVANIA.  385 

[Collins  &  Timberlakc  v.  The  Union  Transportation  Company.] 

Company.  The  defendants  are  merchants,  and  reside  in  Lexing- 
ton, Kentucky.  Goods  belonging  to  the  defendants,  purchased  by 
them  in  Philadelphia  or  some  other  city  on  the  seaboard  during  the 
summer  of  1839,  were  shipped  by  E.  &  D.  Gratz,  a  commission 
and  forwarding  house  of  Philadelphia,  by  the  line  of  canal  boats 
and  railroad  cars,  consigned  to  Hutchinson  &  Ledlie,  a  commission 
and  forwarding  house  of  Pittsburgh,  with  the  view  of  being  for- 
warded to  the  defendants  at  Lexington. 

They  were  received  hy  the  plaintiffs  at  Philadelphia  on  different 
days  in  the  month  of  August  1839,  and  delivered  by  them  to 
Hutchinson  &  Ledlie  in  Pittsburgh,  at  different  times,  in  the  latter 
part  of  the  said  month,  and  the  beginning  of  the  next,  one  of  the 
receipts  and  bills  of  lading  is  hereunto  annexed,  and  it  is  agreed 
that  the  others,  for  the  said  goods,  are  in  the  same  form,  and  they 
are  all  to  be  considered  as  part  of  this  case.  The  said  goods  were 
delivered  to  the  said  Hutchinson  &  Ledlie  without  their  paying  the 
freight  on  the  same.  This  delivery  without  receiving  the  freight, 
was  in  accordance  with  the  general  custom  of  the  carriers  on  the 
said  canal  and  railroad  at  Pittsburgh,  at  and  before  that  time.  The 
plaintiffs  kept  a  book  in  which  they  noted  the  number  of  packages 
consigned  to  the  said  Hutchinson  &  Ledlie,  their  weight,  and  the 
names  of  the  persons  to  whom  they  belonged,  and  into  which  were 
also  copied  the  receipts  or  bills  of  lading  for  the  same. 

The  said  Hutchinson  &  Ledlie  kept  an  account  with  the  plain- 
tiffs, in  which  they  credited  them  with  the  amount  of  freight  on 
goods  as  they  were  delivered,  specifying  the  weight,  names  of  the 
owners,  &c.  An  account  taken  from  the  books  of  the  said  Hutch- 
inson &  Ledlie,  including,  inter  alia,  a  credit  for  the  freight  on  the 
said  goods  of  the  defendants  is  hereunto  annexed,  and  made  a  part 
of  this  case.  It  is  further  admitted  that  Hutchinson  &  Ledlie 
closed  their  account  with  Collins  &  Timberlake  immediately  after 
the  receipt  and  transmission  of  their  goods,  by  a  draft  on  them  for 
the  balance  on  account  of  freight,  which  draft  was  accepted  and 
paid  by  the  defendants  at  maturity,  they  having  no  notice  at  the 
time  of  the  claim  now  set  up  by  the  plaintiffs,and  knowing  nothing 
of  the  insolvency  of  Hutchinson  &  Ledlie,  (the  payment  being  pre- 
vious to  the  assignment,)  and  that  the  said  defendants  were  at  no 
time  charged  on  the  books  of  Hutchinson  &  Ledlie  with  the  amount 
of  freight.  Immediately  after  the  assignment,  the  plaintiffs  gave 
defendants  notice  of  the  same,  and  of  their  claim. 

It  is  admitted  that  suit  was  brought  before  the  issuing  of  process 
in  the  present  case,  by  the  plaintiffs  against  the  said  Hutchinson  & 
Ledlie  for  the  balance  of  the  said  account,  embracing  the  freight 
on  the  goods  of  the  defendants  as  aforesaid. 

This  suit  against  the  said  Hutchinson  &  Ledlie  is  No.  858,  of 

November  1839,  and  the  whole  record  and  proceedings  are  made 

a  part  of  this  case.     It  is  still  pending.     The  said  Hutchinson  & 

Ledlie  were  insolvent  at  the  time  this  suit  was  brought,  and  made 
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an  assignment  for  the  benefit  of  their  creditors  on  the  10th  day  of 
November  1839.  The  freight  on  the  said  goods  of  the  defendants 
remains  unpaid  to  the  plaintiffs.  Two  forms  of  receipt  which  the 
plaintiffs  usually  gave  to  the  said  Hutchinson  &  Ledlie,  are  here- 
unto annexed  and  made  part  of  this  case. 

The  sum  for  which  judgment  is  to  be  entered,  if  the  court  think 
the  plaintiffs  entitled  to  recover,  is  127  dollars,  28  cents,  with  inte- 
rest from  September  9,  1839. 

"Received,  Philadelphia,  August  12,  1839,  of  E.  &  D.  Gratz, 
the  following  packages,  in  good  order,  marked  as  per  margin,  which 
we  promise  to  deliver  in  like  good  order,  (the  dangers  of  the  rail- 
road navigation,  fire,  leakage  of  merchandise,  and  all  other  un- 
avoidable accidents  or  delays  excepted,)  to  Hutchinson  &  Ledlie  on 
presenting  this  receipt  and  payment  of  freight  at  our  warehouse  in 
Pittsburgh,  in  twelve  days  (Sundays  excepted)  at  the  following 
rates  for  100  pounds,  subject  to  wagon  dockage  for  every  day  out 
time  unless  unavoidably  detained,  of  which  the  certificates  of  super- 
visors, collectors,  lock  keepers,  or  affidavits  of  captains  or  car  con- 
ductors shall  be  evidence." 

Upon  the  margin  of  this  receipt  was  written  "Collins  &  Timber- 
lake,  Lexington,  Kentucky."  "  Seven  boxes  of  dry-goods,  364. 
315.  535.  412.  444.  419.  400.  One  bale  62.  8  Packages." 

The  court  below  (Grier,  president)  rendered  a  judgment  for  the 
plaintiffs. 

Shaler,  for  plaintiff  in  error. 

Fmdley,for  defendant  in  error,  cited  13  East  565;  17  Johns. 
234;  2  Com.  Law  Rep.  118;  5  Barn.  &r  Aid.  521. 

PER  CURIAM. — The  point  before  us  has  long  been  settled.  It 
was  fully  discussed  in  Shepard  v.  De  Bernales,  13  East  567,  and 
ruled  upon  the  authority  of  Penrose  v.  Wilkes,  Abb.  Law  of 
Mercht.  Ships  276;  Tapley  v.  Martin,  8  Term  Rep.  445,  and 
Christy  v.  Rowe,  1  Taunt.  300,  that  the  stipulation  in  a  bill  of 
lading,  for  delivery  on  payment  of  freight,  is.  introduced  for  the 
^benefit  of  the  consignor,  or  the  party  for  whom  the  consignee  is 
agent,  and  the  principle  is  carried  out  in  the  other  cases  quoted  by 
the  plaintiffs  below.  What  had  they  to  do  with  transactions  be- 
twixt the  defendants'  agent  and  his  principals,  which  would  pre- 
vent them  from  waving  a  stipulation  introduced  for  their  benefit? 
If  the  agent  should  be  faithless,  the  loss  would  fall  on  those  who 
trusted  him;  and  they  ought  to  bear  it.  The  point,  however,  is 
conclusively  established  by  authority;  and  it  would  be  idle  now  to 
make  the  principle  of  them  a  subject  of  grave  examination. 

Judgment  affirmed. 
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Lowry  against  Mehaffy. 

An  agreement  for  the  sale  of  land,  reduced  to  writing,  specifying  the  condi- 
tions of  the  sale,  signed  by  the  vendor  alone,  and  delivered  to  the  vendee,  is  suf- 
ficient to  take  the  case  out  of  the  operation  of  the  statute  of  frauds  and  perjuries: 
but  especially  so  if  the  agreement  has  been  partly  executed  by  payment  of  part 
of  the  purchase-money,  and  delivery  of  possession  of  the  land  to  the  purchaser. 

If  by  an  agreement  between  a  vendor  and  vendee  of  land,  the  latter  agree  to 
pay  the  purchase-money  within  five  years,  with  interest,  payable  semi-annually, 
and  the  vendor  agree  to  make  a  conveyance  upon  the  payment  of  the  purchase- 
money,  or  sooner  upon  the  vendee  executing  a  bond  and  mortgage  to  secure  the 
payment  of  it;  and  no  demand  he  made  upon  the  vendor  for  the  conveyance,  he 
may,  upon  failure  to  pay  the  interest,  maintain  an  action  against  the  vendee  for 
its  recovery,  without  a  previous  tender  of  a  conveyance. 

ERROR  to  the  common  pleas  of  Erie  county. 

Action  of  assumpsit  brought  in  the  court  below  by  Thomas 
Mehaffy  against  William  L.  Hale  and  Nathaniel  A.  Lowry,  to  re- 
cover one  year's  interest  upon  the  sum  of  8300  dollars,  being  the 
balance  or  residue  of  10,800  dollars,  the  amount  of  the  purchase- 
money  agreed  to  be  paid  by  the  defendants  below  to  the  plaintiff 
upon  a  contract  made  between  them  for  the  sale  and  purchase  of  a 
certain  messuage  and  piece  of  ground  situate  in  the  borough  of 
Erie,  being  parts  and  parcels  of  lots  Nos.  2695  and  2696,  according 
to  the  general  plan  of  said  borough.  By  the  terms  of  the  agreement, 
2500  dollars  of  the  purchase-money  was  to  be  paid  in  hand, by  the  de- 
fendants below  giving  to  the  plaintiff  their  negotiable  note,  payable 
at  ninety  days,  which  was  accordingly  done;  and  the  residue  in  five 
years,  with  interest  thereon,  to  be  paid  semi-annually;  the  plaintiff 
below  was,  if  called  on  for  that  purpose,  to  make  a  deed  of  convey- 
ance to  the  defendants,  investing  them  with  the  title  in  fee  simple  to 
the  ground  upon  the  defendants  securing  to  the  plaintiff  the  payment 
of  the  said  residue  of  the  purchase-money,  with  interest  thereon  as 
aforesaid,  by  giving  their  bond  and  a  mortgage  on  the  property 
sold.  The  plaintiff,  at  the  request  of  the  defendants,  gave  them 
his  agreement  in  writing,  signed  by  himself,  but  not  by  the  defen- 
dants, containing  a  specification  of  the  terms  of  the  contract,  by 
which  he  bound  himself  to  make  a  deed  of  conveyance  upon  the 
payment  of  the  purchase-money  with  interest  thereon  as  aforesaid, 
or  whenever  called  on  to  do  so  by  the  defendants,  upon  their  secu- 
ring it  to  be  paid  as  above  stated;  and  the  defendants  at  the  same 
time  gave  the  plaintiff  their  negotiable  note  for  the  payment  of 
the  2500  dollars  in  ninety  days,  which  was  afterwards  paid  by 
them.  The  plaintiff  also  delivered  possession  of  4he  messuage 
and  piece  of  ground  to  the  defendants,  which  they  received  and 
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by  their  agent  offered  for  sale,  who,  not  being  able  to  sell  the  same 
on  the  terms  prescribed,  leased  the  same  and  received  the  rent 
thereon,  as  it  accrued  for  the  use  of  the  defendants.  The  cause 
was  referred  to  arbitrators  under  the  compulsory  arbitration  law, 
and  an  award  was  made  and  filed  in  favour  of  the  plaintiff  for  the 
amount  of  his  claim;  from  which  Lowry  alone  appealed.  Lowry 
denied  that  he  was  joined  with  Hale  in  the  purchase;  or  that 
he  had  agreed  with  Meliafly  for  the  purchase  of  the  property  in 
any  way,  and  therefore  refused  to  have  any  concern  in  either  pay- 
ing or  accepting  a  title  for  it.  On  the  trial  of  the  cause  in  the  court 
below  several  bills  of  exception  were  taken,  two  to  the  admission 
and  on.e  to  the  rejection  of  evidence.  Several  points  were  also 
submitted,  by  the  counsel  of  the  defendants  below,  to  the  court,  for 
their  direction  thereon  to  the  jury;  to  the  direction  given  by  the 
court  on  most  of  these  points,  exception  was  taken  by  the  defen- 
dants' counsel.  It  is  however  unnecessary  to  state  them  at  large; 
because  the  errors  insisted  on  present  but  two  questions.  First, 
Was  there  such  a  contract  made  between  the  parties  as  to  take  the 
case  out  of  the  act  against  frauds  and  perjuries?  Secondly,  Was 
the  plaintiff  below  bound  to  execute  and  tender  to  the  defendants 
such  a  deed  of  conveyance,  as  he  agreed  to  make  them  before  he 
could  entitle  himself  to  maintain  this  action? 

The  court  below  (Eldred,  president)  ruled  both  these  points  in 
favour  of  the  plaintiff. 

Galbreath,  for  plaintiffs  in  error,  on  the  first  question,  referred 
to  the  act  against  frauds,  and  cited  5  Watts  525,  which  was  relied 
on  by  the  court  below,  and  endeavoured  to  distinguish  the  case 
there  from  the  present.  And  on  the  second  point  8  Serg.  $?  Rawle 
287;  2  Penns.  Rep.  145;  2  Watts  478. 

Walker,  for  defendant  in  error,  who  was  requested  by  the  court 
to  confine  himself  to  the  second  .question,  cited  11  Serg.  &>•  Rawle 
450;  5  Watts  420;  1  Wheat.  Selw.  115,  Appendix  517;  11  Wend. 
48. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — In  regard  to  the  first  question,  it  may  be  ob- 
served, that  in  England  it  seems  to  be  well  settled,  if  the  agree- 
ment be  signed  by  one  of  the  parties  only,  it  is  sufficient  to  bind 
him,  because,  according  to  the  terms  of  their  statute  against  frauds, 
it  only  requires  the  writing  to  be  signed  by  the  person  to  be 
charged.  1  Sug.  Vend.  84,  85,  9th  ed.  and  the  authorities  there 
quoted.  But  our  act  against  frauds  is  more  free,  if  possible,  from 
all  objection  of  this  kind  than  the  English;  because  our  act  does 
not  declare  the  agreement  void  if  not  reduced  into  writing  and 
signed  by  the  parties;  nor  yet  does  it  declare,  as  the  English  statute 
does,  that  "no  action  shall  be  brought  whereby  to  charge  any 
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person  upon  any  agreement  made  upon  any  contract  or  sale  of 
lands,  tenements,  hereditaments,  or  any  interest  in  or  concerning 
them,  unless  the  agreement  upon  which  such  action  shall  be  brought 
or  some  memorandum  or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised;"  our  act  so  far  as  it  goes  is 
substantially  a  copy  of  the  English  statute;  but  then  it  goes  no 
further  than  to  enact  that  "all  leases,  estates,  interests  of  freehold, 
or  term  of  years,  or  any  uncertain  interest  of,  in  or  out  of  any 
messuages,  manors,  lands,  &c.,rnade  or  created  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  writing  and  signed  by  the  parties 
so  making  or  creating  the  same,  or  their  agents  thereto  lawfully 
authorised  by  writing,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  shall  not  either  in  law  or  equity,  be  deemed 
or  taken  to  have  any  other  or  greater  force  or  effect,  any  considera- 
tion for  making  any  such  parol  leases  or  estates,  or  any  former  law 
or  usage  to  the  contrary  notwithstanding;  except,  nevertheless,  all 
leases  not  exceeding  the  term  of  three  years  from  the  making 
thereof:  arid  moreover,  no  leases,  estates,  or  interests,  either  of 
freehold  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to  or  out  of 
any  messuages,  manors,  lands,  tenements  or  hereditaments,  shall  at 
any  time  be  assigned,  granted  or  surrendered,  unless  it  be  by  deed, 
or  note  in  writing,  signed  by  the  party  so  assigning,  granting  or 
surrendering  the  same,  or  their  agents  thereto  lawfully  authorised 
by  writing  or  by  act  or  operation  of  law."  From  all  that  is  herein 
contained,  it  is  perfectly  manifest  that  an  executory  contract  for  the 
sale  of  real  estate,  or  made  for  the  purpose  of  affecting  it  in  any 
way,  is  not  to  be  regarded  otherwise  than  as  binding  upon  the 
parties,  though  not  reduced  to  writing  and  signed  by  them;  and 
that  in  case  of  either  refusing  to  perform  it,  he  makes  himself  liable 
to  the  other  for  the  loss  which  the  latter  shall  sustain  by  reason  of 
such  non-performance.  4  Dall.  152;  1  Binn.  450.  It  would  seem 
that,  even  in  England,  where  a  written  agreement  has  been  in  part 
executed,  and  an  agreement  subsequently  entered  into  between  the 
parties,  and  reduced  to  writing,  both  will  be  bound  thereby,  if 
signed  by  one  of  them.  Owen  v.  Davis,  1  Ves.  82-3.  It  has  been 
held  that  a  receipt  for  the  purchase-money  may  constitute  an  agree- 
ment in  writing  within  this  statute.  Coles  v.  Trecothick,  9  Ves. 
234;  Blagdon  v.  Bradbear,  12  Ves.  466;  and  it  has  frequently  been 
decided,  that  a  note  or  letter  will  be  a  sufficient  agreement  to  take 
the  case  out  of  the  statute.  Coleman  v.  Upcot,  5  Vin.  Mr.  527, 
pi.  17;  Buckhouse  v.  Crossby,  2  Eq.  Ca.  Mr.  32,  pi.  44;  1  Sug. 
Vend.  87,  9th  ed.  In  the  present  case  the  defendants  had  an 
agreement  in  writing,  signed  by  the  plaintiff,  binding  him  to  con- 
vey the  property  to  them  and  to  give  them  a  title  for  the  same  in 
fee,  so  that  they,  upon  fulfilling  what  they  agreed  to  do  on  their 
point,  had  it  in  their  power  to  recover  the  property  from  the  plain- 
tiff, had  he  refused  to  let  them  have  it.  But  having  been  let  into 
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the  possession  of  it  by  the  plaintiff  below,  they  could  entitle  them- 
selves to  hold  it  for  ever  by  paying  or  tendering  to  him  the  pur- 
chase-money. Besides,  the  great  object  of  the  act  was  to  prevent 
the  owners  of  real  estate  from  having  their  right  in  the  same 
affected  by  means  of  parol  evidence,  unless  to  the  extent  of  leases 
not  exceeding  a  term  of  three  years.  Because,  from  long  experi- 
ence it  had  been  found,  that  men  in  many  instances  had  been  de- 
frauded of  their  rights  in  such  estates,  by  credit  having  been  given 
to  parol  evidence  wholly  untrue,  either  from  want  of  accurate  re- 
collection, or  from  the  misunderstanding  or  perjury  of  witnesses. 
It  was  therefore  to  protect  the  owners  of  such  estates  that  the  act 
was  passed  and  couched  in  the  terms  that  we  find  it;  and  conse- 
quently, in  order  to  meet  and  satisfy  its  design,  an  agreement 
reduced  into  writing  and  signed  by  the  owner  of  the  estate,  speci- 
fying the  terms  and  conditions  fully  upon  which  he  has  agreed  to 
part  with  any  right  in  it,  and  at  the  same  time  delivered  to  and 
accepted  of  by  the  other  party,  would  seem  to  be  sufficient  with- 
out its  being  signed  by  the  latter,  to  whom  the  owner  agrees  to 
pass  the  right.  In  the  present  case  this  was  not  only  done,  but  the 
agreement  was  also  partially  carried  into  effect  by  the  payment  of 
nearly  one-fourth  of  the  purchase-money,  and  the  delivery  of  the 
possession  of  the  property  sold,  to  the  vendees  by  the  vendor.  We 
therefore  consider  that  the  vendee  in  such  case  may,  by  action 
against  the  vendor,  compel  the  payment  of  the  residue  of  the  pur- 
chase-money; and  on  the  other  hand,  if  the  vendee  voluntarily 
pays  or  tenders  the  residue  of  the  purchase-money,  he  may  hold 
the  property  in  the  same  manner  as  if  it  were  conveyed  to  him 
according  to  the  terms  of  the  agreement. 

The  rule  laid  down  by  Sergeant  Williams  in  note  4  to  Pordage 
v.  Cole,  1  Saund.  320,  and  adopted  by  this  court  in  Edgar  v.  Boies, 
1 1  Serg.  8f  Raivle  450,  and  in  Stevenson  v.  Kleppinger,  5  Watts 
421,  would  seem  to  rule  the  second  question  in  this  case  in  favour 
of  the  plaintiff  below.  The  rule  is,  if  a  day  be  appointed  for  pay- 
ment of  money,  or  part  of  it,  or  for  doing  any  other  act,  and  the 
day  is  to  happen,  or  may  happen  before  the  thing  which  is  the 
consideration  of  the  money  or  other  act  to  be  performed,  an  action 
may  be  brought  for  the  money,  or  for  not  doing  such  other  act 
before  peformance;  for  it  appears  that  the  party  relied  on  his  re- 
medy, and  did  not  intend  to  make  the  performance  a  condition 
precedent;  and  so  it  is  where  no  time  is  fixed  for  the  perform- 
ance of  that  which  is  the  consideration  of  the  money  or  other  act. 
Here  the  payment  of  the  residue  of  the  purchase-money,  with  the 
interest  thereon,  was  to  precede  the  making  of  the  deed  of  convey- 
ance, unless  the  defendants  should  elect  to  have  it  before,  and  give 
to  the  plaintiff  below  their  bond  and  a  mortgage  securing  the  pay- 
ment of  the  residue  of  the  purchase-money,  in  five  years  from  the 
date  of  the  agreement  of  sale,  with  interest  thereon,  to  be  paid 
semi-annually.  Until  this  election  shall  be  made,  the  plaintiff  be- 
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low  cannot  be  placed  under  any  obligation  to  make  the  deed  before 
the  five  years  shall  come  around,  when  the  residue  of  the  principal 
of  the  purchase-money  shall  become  payable.  It  cannot  be  pre- 
tended that  any  such  election  was  ever  made;  on  the  contrary,  it 
appeared  on  the  trial  that  Lowry  denied  that  he  was  ever  a  party 
at  all  to  the  agreement,  and  refused  to  become  bound  for  the  pay- 
ment of  the  residue  of  the  purchase-money  in  any  way  whatever. 
We  therefore  think  that  the  plaintiff  below  was  not  bound  to  execute 
and  tender  a  deed  of  conveyance  to  the  defendants  before  bringing 
this  action,  for  the  purpose  of  enabling  him  to  maintain  it. 
Judgment  affirmed. 


Commissioners  against  Smith. 

In  an  action  for  the  purchase-money  of  land  sold  by  the  commissioners  for  the 
payment  of  taxes,  it  is  a  good  defence  that  the  purchaser  acquired  no  title,  by 
reason  of  the  land  having  been  seated  at  the  time  the  taxes,  for  which  it  was 
sold,  were  assessed. 

ERROR  to  the  common  pleas  of  Armstrong  county. 

The  Commissioners  of  Armstrong  county  against  George  W. 
Smith. 

This  action  was  instituted  by  the  plaintiffs,  before  a  justice  of  the 
peace,  to  recover  from  the  defendant  the  sum  of  6  dollars  67!  cents, 
that  portion  of  the  purchase-money  necessary  to  pay  the  taxes  and 
costs,  and  also  the  sum  of  1  dollar  to  the  prothonotary,  for  enter- 
ing the  acknowledgment  of  the  deed  for  in-lot  No.  89,  in  the  borough 
of  Kittanning,  sold  by  James  Douglass,  treasurer  of  said  county,  to 
the  defendant,  as  unseated  for  arrearages  of  taxes  for  the  years  1836 
and  1837,. 

It  is  agreed  by  the  parties,  that  the  following  statement  of  facts 
be  submitted  to  the  court  in  the  nature  of  a  special  verdict  for  their 
opinion. 

That  said  in-lot,  No.  89,  in  the  borough  of  Kittanning,  in  Arm- 
strong county,  was  assessed  in  the  name  of  John  Doe,  and  returned 
to  the  commissioners  of  said  county  as  unseated  for  the  years  1836 
and  1837,  and  taxed  with  1  dollar  30  cents  of  county  tax,  70  cents 
of  borough  tax,  and  20  cents  of  school  tax,  and  that  the  same  re- 
mained due  and  unpaid  for  the  space  of  one  year  previous  to 
June  18,  1838,  and  for  more  than  three  months  previous  to  that 
time,  the  day  fixed  by  public  notice  for  the  sale  of  unseated  lands 
in  said  county  for  arrearages  of  taxes. 

That  the  said  in-lot,  No.  89,  was  regularly  assessed,  and  after 
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due  public  notice,  was  sold  on  the  18th  day  of  June  1838,  for  the 
arrearages  of  taxes  as  aforesaid,  by  James  Douglass,  treasurer  of 
said  county,  to  George  W.  Smith,  at  and  for  the  sum  of  200  dollars. 

That  a  deed  in  due  form  of  law  was  made,  executed  and  acknow- 
ledged by  the  said  treasurer  to  the  said  George  W.  Smith,  for  the 
said  lot  No.  89,  and  tendered  to  the  said  George  W.  Smith,  before 
the  institution  of  this  suit  by  the  treasurer. 

That  the  said  George  W.  Smith,  the  defendant,  refused  to  ac- 
cept of  the  said  deed,  and  pay  the  purchase-money  aforesaid,  or  the 
sum  of  6  dollars  67£  cents,  being  so  much  as  was  necessary  to  pay 
the  taxes  and  costs  on  said  in-lot,  No.  89,  and  also  the  sum  of  one 
dollar  in  addition  for  the  use  of  the  prothonotary  in  entering  the 
acknowledgment  of  the  deed,  and  to  sign  a  surplus  bond  for  the 
balance  of  the  purchase-money. 

That  the  said  in-lot,  No.  89,  at  the  time  of  the  assessment  of  the 
taxes  aforesaid,  for  the  years  1836  and  1837,  was  under  fence,  and 
in  a  state  of  cultivation,  and  had  a  log-house  thereon  erected,  and 
a  family  residing  therein.  And  that  said  in-lot  had  been  cultivated 
and  profits  drawn  from  the  soil  for  the  space  of  ten  years  previous 
to  the  sale  aforesaid. 

If  the  court  should  be  of  opinion,  on  this  statement  of  facts,  that 
the  plaintiffs  are  entitled  to  recover,  then  judgment  to  be  entered 
for  the  plaintiffs  for  the  sum  of  6  dollars  67$  cents  and  costs.  If 
not,  judgment  to  be  entered  for  the  defendant,  with  leave  to  either 
party  to  sue  out  a  writ  of  error. 

The  court  below  (White,  president)  rendered  a  judgment  for  the 
defendant. 

Woods,  for  plaintiffs  in  error,  contended  that  the  sale  was  analo- 
gous to  a  judicial  sale  to  which  the  rule  of  caveat  emptor  applied, 
and  cited  7  Ser.  #  Rawle  389. 


. 


Buffington,  for  defendant  in  error,  whom  the  court  declined  to 
hear,  but  who  cited  2  Yeates  114;  1  Serg.  fy  Rawle  62. 

PER  CURIAM.  —  This  judgment  is  attempted  to  be  reversed  on  the 
ground  that  a  treasurer's  sale  has  the  properties  of  a  sale  by  the 
sheriff;  in  respect  to  which,  it  has  been  held,  that  the  vendee  may 
not  oppose  a  defect  in  the  debtor's  title  to  the  sheriff's  demand  of 
the  purchase-money.  But  might  he  not  set  up,  if  not  a  defect  in 
the  title,  yet  a  defect  in  the  sale  of  it,  rendering  it  void  and  inope- 
rative? The  sheriff  is  supposed  to  know  nothing  of  the  title;  but 
he  is  supposed  to  know  whether  his  writ  gives  him  authority. 
Take  it  that  there  has  been  no  judgment,  or  that  the  court  had  not 
jurisdiction,  it  would  not  be  contended,  even  under  the  statute  which 
quiets  his  title  on  a  reversal  of  judgment,  that  the  vendee  could  hold 
the  land.  In  the  first  of  the  cases  put,  there  would  be  no  judgment 
to  reverse;  and  in  the  second,  the  judgment  and  execution  being 
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void,  would  pass  no  title.  In  either,  if  the  case  were  possible  to 
happen,  the  vendee  might  resist  an  action  for  the  purchase-money, 
by  showing  that  no  contract  of  sale  could  grow  out  of  what  was, 
in  law,  a  nullity.  In  principle,  is  not  that  the  case  before  us?  The 
land,  being  seated,  was  not  within  the  power  given  to  the  county 
commissioners  and  their  treasurer.  The  whole  proceeding,  being 
coram  nonjudice,  was  void,  and  it  would  be  iniquitous  to  prevent 
the  purchaser  from  showing  it. 
Judgment  affirmed. 


Uazen  against  Culbertson. 

In  a  proceeding  under  the  landlord  and  tenant  act  of  April  3,  1830,  the  jus- 
tices adjudged  that  the  premises  should  be  given  up  to  the  landlord,  and  also 
found  certain  arrears  of  rent  due.  The  tenant  appealed  and  gave  bail  condi- 
tioned, in  the  words  of  the  act,  that  if  the  judgment  should  be  affirmed,  they 
would  pay  all  costs  and  all  rent  which  had  or  might  accrue  up  to  final  judg- 
ment. The  landlord  afterwards  took  a  confession  of  judgment,  from  the  tenant, 
for  a  certain  sum,  not  embracing  the  rent  accruing  after  suit  brought;  and  judg- 
ment was  entered  on  the  appeal,  as  if  a  verdict  had  been  rendered  for  that  sum; 
and  the  tenant  was  suffered  to  retain  possession:  Held,  that  this  was  not  such 
an  affirmance  of  the  judgment  as  rendered  the  bail  responsible  on  the  recogni- 
zance. 

Semble,  that  although  the  finding  by  the  justices  of  the  arrears  of  rent  was 
void  under  the  act,  yet  the  rest  of  their  judgment  might  be  considered  good. 

ERROR  to  the  common  pleas  of  Mercer  county. 

Joseph  Culbertson  against  Samuel  B.  Hazen.  This  was  an  ac- 
tion upon  a  recognizance,  in  which  the  following  case  was  stated 
in  the  nature  of  a  special  verdict. 

On  the  28th  day  of  November,  1S32,  Joseph  Culbertson,  the 
plaintiff,  leased  to  Daniel  Chapman  a  lot  of  ground,  with  the  houses 
and  appurtenances,  for  three  years  from  and  after  the  1st  day  of 
December  1832,  for  the  annual  rent  of  70  dollars,  payable  half 
yearly;  the  first  payment  to  be  made  on  the  1st  April  1833.  On 
the  9th  day  of  December  1834,  Culbertson  commenced  a  proceed- 
ing before  two  justices,  under  the  act  of  the  3d  of  April  1830,  and 
on  the  13th  of  same  month,  obtained  a  judgment  of  restitution  cf 
the  demised  premises,  and  also  for  the  sum  of  56  dollars  68  cents, 
with  costs,  from  which  judgment  and  decree  the  defendant,  Chap- 
man, appealed,  and  gave  bail  to  prosecute  the  appeal  by  Samuel 
Hazen,  the  present  defendant,  as  his  security,  in  the  sum  of  300 
dollars.  On  the  27th  of  June,  the  case  of  Culbertson  v  Chapman 
came  on  to  be  tried,  when  the  defendant  confessed  judgment  in 
favour  of  plaintiff,  for  44  dollars  73  cents.  Chapman  continued  in 
possession  of  the  premises,  under  the  lease,  until  July  1835,  when 
x. — 2  i 
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he  left  them,  and  moved  to  Ohio.  If,  on  the  above  statement,  the 
court  should  be  of  opinion,  that  the  plaintiff  is  entitled  to  recover 
from  the  defendant,  on  his  recognizance,  all  the  rent  to  the  expira- 
tion of  Chapman's  lease,  or  the  rent  up  to  the  time  Chapman  left 
the  premises,  or  up  to  the  time  when  the  suit  of  the  plaintiff  against 
Chapman  was  finally  decided  in  court,  judgment  to  be  entered  ac- 
cordingly. If  the  plaintiff  is  entitled  to  recover  from  the  defendant 
the  rent  due  by  Chapman  at  the  time  of  the  trial  before  the  justices, 
judgment  accordingly;  and  if  the  court  should  believe  the  defendant 
not  liable  for  any  portion  of  said  rent,  judgment  to  be  rendered  for 
the  defendant,  and  in  each  case,  the  court  to  enter  judgment  as  to 
costs,  as  to  law  doth  appertain. 

The  following  were  the  proceedings  before  justices. 

Joseph  Culbertson  v.  Daniel  Chapman.  Complaint  of  Joseph 
Culbertson,  before  William  Church,  and  James  M'Crackin  against 
Daniel  Chapman,  under  the  act  of  assembly  entitled  an  act,  relative 
to  landlords  and  tenants,  passed  the  3d  of  April  1830,  for  the  non- 
payment of  rent  to  the  said  Culbertson,  on  a  lease  dated  the  28th 
day  of  November  1832.  December  9,  1834,  summons  issued  to 
Richard  Davis,  constable,  commanding  him  to  summon  Daniel 
Chapman,  to  appear  before  said  justices,  at  the  house  of  James 
M'Crackin,  in  Sandy  Creek  township,  Mercer  county,  on  the  13th 
instant,  to  answer  said  complaint.  Summons  returned  served,  on 
oath,  December  13,  1834.  Defendant  not  appearing,  after  hearing 
plaintiff,  and  investigating  his  claims,  it  appearing  to  us,  the  said 
justices,  that  the  said  complaint  is  in  all  particulars  just  and  true, 
we  do  hereby  adjudge,  that  the  premises  shall  be  given  up  to  the 
said  Culbertson  by  the  said  Chapman,  and  we  find  there  is  due  for 
the  rent  of  said  premises,  the  sum  of  56  dollars  68  cents.  Defend- 
ant appeals. 

The  following  recognizance  was  given: 

"You  Daniel  Chapman  and  Samuel  B.  Hazen,  and  each  of  you, 
acknowledge  yourselves  indebted  to  Joseph  Culbertson,  in  the  sum 
of  300  dollars,  conditioned,  that  if  the  judgment  in  the  above  case 
be  affirmed,  that  you  will  pay  all  costs  which  have  or  may  accrue, 
also  all  rent  which  has  or  may  accrue  up  to  final  judgment;  then 
this  recognizance  to  be  void,  otherwise  to  remain  valid.  Taken 
before  us  the  17th  day  of  December  1834. 

"  WILLIAM  CHURCH, 
"  JAMES  M'CRACKIN." 

Judgment  in  the  common  pleas  of  Mercer  county,  on  appeal. 
No.  58,  December  1834.  "  June  27,  1836.  A  jury  sworn,  &c.  By 
consent,  a  juror  withdrawn,  and  defendant  confesses  judgment  for 
44  dollars  73  cents,  the  amount  of  arrears  of  rent  due  of  the  de- 
fendant to  the  plaintiff,  on  the  1st  day  of  December  1834,  and  not 
embracing  the  rent  accruing  after  that,  and  becoming  due  after  the 
1st  of  December  1834.  This  confession  of  judgment  to  have  the 
same  effect  as  if  a  verdict  had  been  rendered  for  the  sum  for  which 
judgment  is  confessed." 
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On  the  21st  October  1839,  the  court  gave  judgment  for  the  plain- 
tiff on  the  case  stated,  for  the  sum  of  100  dollars  40  cents,  and  the 
costs,  in  No.  53,  Decemher  term  1834.  This  judgment  to  bear  in- 
terest from  the  29th  of  March  1837. 

The  amount  of  rent  due  up  to  the  time  of  trial  or  time  when 
Chapman,  the  lessee,  left  the  premises,  was  100  dollars  40  cents. 
The  amount  of  rent  due  when  proceedings  were  commenced  before 
the  justices,  was  44  dollars  73  cents. 

Error  assigned. 

The  court  erred  in  entering  judgment  for  the  plaintiff  below  on 
the  case  stated. 

Pearson,  for  plaintiff  in  error,  referred  to  the  act  of  assembly, 
and  contended  that  the  proceedings  were  irregular  before  the 
magistrates.  It  did  not  appear  that  fifteen  days'  notice  was  given, 
nor  that  there  was  not  sufficient  distress  on  the  premises.  He 
further  contended,  that  the  recognizance  was  not  forfeited.  Nothing 
was  done  by  the  court  or  jury  as  to  the  possession  of  the  premises; 
the  judgment  being  confessed  as  if  on  a  verdict  for  the  rent  alone. 

Church,  for  defendant  in  error,  contended  that  the  judgment  of 
the  justices  was  in  substance  affirmed.  It  was  for  the  rent  in  ar- 
rear,  and  that  would  give  us  a  title  to  the  possession,  which  is  an 
affirmance  of  the  judgment. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  object  of  the  act  of  April  3,  1830,  is,  to  en- 
able landlords  to  recover  possession  of  the  premises  demised,  in 
cases  where  the  rent  is  not  paid,  and  there  is  no  sufficient  distress 
on  the  premises.  The  only  judgment  which  it  directs  to  be  ren- 
dered by  the  justices  is,  a  judgment  that  the  premises  shall  be  de- 
livered up  to  the  lessor,  and  the  writ  of  possession  is  for  that  pur- 
pose, and  to  levy  the  costs.  No  judgment  is  rendered  by  the 
justices  for  the  rent  in  arrear;  nor  does  it  authorize  it  to  be  levied; 
although  the  amount  is  endorsed  on  the  writ  of  possession,  it  is 
merely  to  enable  the  tenant,  by  paying  it  with  the  costs,  to  super- 
sede the  writ  of  possession.  In  the  case  before  us,  the  justices  ad- 
judged, that  the  premises  should  be  given  up  to  Culbertson  by  Chap- 
man: but  they  also  found  the  rent  due  to  be  56  dollars  68  cents, 
which  it  was  not  regular  for  them  to  do  under  the  act,  though  per- 
haps the  rest  might  be  considered  good  and  this  part  void.  Chap- 
man then  appealed,  and  gave  recognizance  with  the  defendant  as 
bail,  conditioned  in  the  words  of  the  act,  that  if  the  judgment  be 
affirmed,  they  would  pay  all  costs  which  had  or  might  accrue,  and 
also  all  rent  which  had  or  might  accrue  up  to  final  judgment.  On 
the  trial  of  this  in  January  1836,  the  jury  being  sworn,  were  dis- 
charged by  consent,  and  Chapman  confessed  judgment  for  44  dollars 
73  cents,  the  amount  of  arrears  of  rent  due  December  1,  1S34,  and 
not  embracing  the  rent  accruing  after  that,  and  becoming  due  after 
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December  8,  1834;  the  confession  to  have  the  same  effect  as  if  a 
verdict  had  been  rendered  for  the  sum  confessed.  The  court  ren- 
dered judgment  for  100  dollars  40  cents,  and  costs  in  the  suit. 

It  cannot  be  said,  under  this  appeal,  that  the  judgment  was 
affirmed.  No  judgment  was  given  upon  it  such  as  the  law  con- 
templates, for  the  possession  of  the  premises.  On  the  contrary,  that 
was  waived  by  consent  of  the  landlord;  the  tenant  was  suffered  to 
remain  in  possession,  and  a  judgment  taken  as  if  on  a  verdict  for 
the  amount  of  the  rent  and  costs  only.  This  was  not  an  affirmance 
of  the  judgment  contemplated  by  the  act,  nor  the  really  effective 
one  rendered  by  the  justices,  viz.  for  the  possession  of  the  property, 
but  on  the  contrary,  a  substitution  for  it  of  a  recovery  of  a  sum  of 
money  due  for  rents.  We  think  the  judgment  confessed  is  not  that 
contemplated  by  the  act -of  assembly,  but  only  a  part  of  it;  and 
however  the  landlord  may  have  thought  it  his  interest  to  take  the 
money  and  leave  the  possession  undisturbed,  it  cannot  be  said  that 
the  judgment  before  the  justices  is  affirmed,  but  on  the  contrary, 
another  thing  taken  in  lieu  of  it,  not  in  violation  of  the  recogni- 
zance, and  for  which  the  bail  is  not  responsible. 

Judgment  reversed. 


Bennet  against  Reed. 

A  scire facias  quare  executio  non  was  issued  against  two  defendants,  one  only 
of  whom  was  served  with  process,  and  he  appeared.  An  alias  writ  was  issued 
with  a  like  result.  Judgment  was  then  signed  against  the  party  not  served,  for 
want  of  an  appearance.  Subsequently,  judgment  was  signed  against  him  who 
appeared,  for  want  of  an  affidavit  of  defence;  and  the  judgment  against  both  was 
liquidated  on  the  same  day  by  the  prothonotary:  Held,  that  the  proceedings 
were  entirely  regular. 

Final  judgment  on  an  inquisition,  or  liquidation  by  the  prothonotary,  is  sel- 
dom formally  entered,  though  it  may  be  done  at  any  time  on  application  to  the 
court. 

ERROR  to  the  court  of  common  pleas  of  Erie  county. 

Charles  M.  Reed  against  John  E.  Norcross  and  Eleazar  C.  Ben- 
net.  This  was  a  scire  facias  quare  executio  non  to  revise 
•  judgment  No.  147,  August  term,  1834,  which  was  served  upon 
Bennet,  and  "nihil"  as  to  Norcross.  An  alias  scire  facias  was 
issued  upon  which  the  same  return  was  made.  In  each  writ  Fos- 
ter appeared  for  Bennet.  May  11,  1838,  Watts,  for  plaintiff,  signed 
judgment  against  Norcross  for  default  of  appearance;  on  the  14th 
of  November,  1839,  he  signed  judgment  against  Bennet  for  want 
of  an  affidavit  of  defence.  And  on  the  same  day  judgment  was 
liquidated  at  334  dollars  16  cents,  which  the  court  below  (Eldridge, 
president)  refused  to  set  aside. 
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Babbit,  for  plaintiff  in  error,  cited  2  Serg.  Sf  Eawle  280;  1 
Watts  126;  5  Watts  332;  1  Raivle  391;  7  Watts  86;  1  Watts  54; 
2  tfer-.  ,/tow/e  142. 


Pearson,  for  defendant  in  error,  cited  1  Penn.  Prac.  242,  417; 
9-10,  20;  6  <&?•,§•.  $•  Raivle  412. 


PER  CURIAM.  —  The  judgment  was  entirely  regular.  Where  one 
of  two  defendants  is  in  default,  it  is  necessary  to  sign  judgment 
against  him,  in  order  to  proceed  against  the  other.  But  such  judg- 
ment is  interlocutory;  and  the  venire  which  subsequently  is  tarn 
triandum,  as  to  the  one,  quam  inquirendum  as  to  the  other;  and 
when  a  verdict  is  returned  upon  it  against  both,  final  judgment  is 
consequently  rendered  against  both.  Here  there  was  no  venire, 
judgment  being  rendered  for  a  subsequent  default  against  the  other 
also.  These  interlocutory  judgments  were  afterwards  liquidated, 
arid  whether  by  inquest  or  by  the  prothonotary  under  the  guidance 
of  the  court,  is  immaterial.  By  our  practice,  final  judgment  on  an 
inquisition,  or  liquidation  by  the  prothonotary,  is  seldom  formally 
entered,  though  it  might  be  done  at  any  time,  if  required,  on  an 
application  to  the  court.  The  award  of  an  execution  on  a  scire 
facias  quare  executio  non,  is  the  appropriate  judgment  by  the 
English  practice,  and  in  a  case  like  the  present  it  may  be  well  taken 
for  a  final  judgment  against  both.  The  plaintiff  in  error  would  be 
estopped  from  saying  that  final  judgment  had  not  been  rendered, 
for  without  it,  his  writ  of  error  would  have  issued  improvidently. 

Judgment  affirmed. 


Bank  of  Pittsburgh  against  Whitehead,  Sproul  &  Co. 

Knowledge  of  a  material  fact,  imparted  by  a  director  of  a  bank  to  the  board, 
at  a  regular  meeting,  is  notice  to  the  bank. 

Where  there  is  a  spark  of  evidence,  a  question  of  fact  must  be  submitted  to 
the  jury  as  the  legitimate  triers  of  it. 

ERROR  to  the  district  court  of.  Mlegheny  county. 

Bank  of  Pittsburgh  against  Thomas  T.  Whitehead,  Christian  Ihm- 
sen,  Charles  Ihmsen,  and  Robert  Sproul,  trading  in  the  name  of 
Whitehead,  Sproul  &  Co.  This  was  an  action  on  the  case  in  as- 
sumpsit,  founded  upon  two  accepted  drafts  drawn  by  Whitehead, 
Sproul  &  Co.,  on  R.  S.  Swearingen  &  Co.,  in  favour  of  R.  C.  Grier, 
for  266  dollars  and  80  cents,  and  647  dollars  and  33  cents,  dated  the 
15th  of  January  and  25th  March  1839,  at  six  and  four  months,  dis- 
x.— 2  i* 
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counted  by  the  bank,  and  protested  for  non-payment,  of  which  the 
defendants  had  regular  notice.  The  plaintiffs  gave  in  evidence  the 
notes  and  protest,  and  the  following  paper,  given  to  the  bank  at  its 
date  by  the  defendants: 

"The  parties  trading  under  the  firm  of  Whitehead,  Sproul  &Co., 
consist  of  the  undersigned,  each  partner,  below  named,  signing  for 
the  firm,  has  authority  to  bind  the  firm  by  drawing  and  endorsing 
bills  of  exchange,  checks  or  promissory  notes,  and  also  by  accept- 
ing bills  of  exchange  in  the  name  of  the  firm. 

Dated  at  Pittsburg  this  20th  day  of  November,  1838. 

THOS.  T.  WHITEHEAD. 
C.  IHMSEN. 

To  the  Cashier  of  the  CHARLES  IHMSEN. 

Bank  of  Pittsburg.  ROBERT  SPROUL." 

The  defence  was,  that  Christian  Ihmsen  was  not  a  member  of 
the  firm  of  Whitehead,  Sproul  &  Co.,  when  the  bills  were  drawn, 
and  of  which  the  bank  had  notice,  of  which  the  defendants  gave 
the  following  evidence: — 

John  Snyder,  sworn. — The  bill  for  266  dollars  and  80  cents  was 
discounted  by  the  bank  on  the  15th  of  March  1839,  and  that  for 
647  dollars  and  33  cents,  on  the  26th  of  March  1839.  At  this  time 
Benjamin  Darlington  and  John  Taylor,  were  the  exchange  com- 
mittee of  the  bank.  I  do  not  know  whether  the  committee  acted 
upon  those  bills;  if  they  did  not,  they  were  discounted  by  the  presi- 
dent and  myself,  or  one  of  us.  The  daily  Pittsburg  Gazette  is, 
and  was  taken,  at  the  time  the  bills  were  discounted  at  the  bank. 

January  1,  1839,  articles  of  agreement  between  Christian  Ihmsen 
of  the  one  part,  and  Thomas  T.  Whitehead  and  Henry  Sproul,  by 
which  Ihmsen  sells  his  interest  in  the  firm  of  Whitehead,  Sproul  & 
Co.,  to  Whitehead  &  Sproul. 

John  Bissell,  sworn. — Was  director  of  the  bank  for  four  years 
previous  to  last  November.  Whitehead,  Sproul  &  Co.  applied  to 
the  bank  sometime  in  January,  February  or  March,  for  a  loan  of 
3000  dollars.  My  understanding  at  the  time  was,  that  Christian 
Ihmsen  was  not  liable  for  the  loan  in  case  the  bank  had  given  it. 
The  reliance  was  on  judge  Grier,  the  endorser.  This  was  talked 
over  at  the  board.  John  D.  Davis  mentioned  at  the  time,  that 
Christian  Ihmsen  was  not  in  the  firm  of  Whitehead,  Sproul  &  Co.; 
after  that  I  did  not  think  of  holding  Christian  Ihmsen;  do  not  know 
what  the  other  directors  thought. 

John  Snyder,  again. — On  the  offering  day  of  the  30th  of  Janu- 
ary 1839,  I  find  Whitehead,  Sproul  £  Co.,  endorsed  by  R.  C.  Grier, 
at  ninety  days,  for  3000  dollars. 

John  Bissell,  again. — I  take  the  Pittsburg  Gazette  and  Advo- 
cate at  the  mill;  I  think  it  was  at  the  bank  I  first  read  that  Chris- 
tian Ihmsen  was  out  of  the  firm.  I  have  been  on  some  of  the 
committees  of  directors.  Christian  Ihmsen  was  not  considered  at  the 
lime,  at  the  bank,  one  of  the  firm  of  Whitehead,  Sproul  &  Co.,  from 
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the  fact  that  this  was  mentioned  at  the  board.  I  presume  Mr 
Snyder  knew  it.  Never  saw  the  specification. 

K.  H.  Donthet,  sworn. — Was  teller  of  the  bank  in  January, 
February  and  March,  1839;  recollect  seeing  an  advertisement  in 
the  paper  of  withdrawal  of  Christian  Ihmsen,  from  the  firm  of 
Whitehead,  Sproul  &  Co.  I  cannot  say  when  I  saw  il;  paid  no 
attention  to  dates;  saw  it  in  one  or  both  the  papers  taken  at  the 
bank.  I  never  heard  any  thing  said  in  the  bank  about  Christian 
Ihmsen's  being  a  partner. 

January  17,  1839,  advertisement  in  the  Pittsburg  Gazette: — 
"  Notice. — The  undersigned  having  this  day  sold  his  entire  interest 
in  the  Pennsylvania  Flint  and  Black  Bottle  Works  to  Thomas  T. 
Whitehead  and  Henry  Sproul  &  Co.,  beg  leave  to  recommend  to 
the  customers  of  said  concern  a  continuance  of  their  patronage  to 
his  successors  Messrs.  Whitehead,  Sproul  &  Co.,  who  will  continue 
the  business  of  the  late  firm. 

"January  1,  1839.  C.  IHMSEN." 

July  22,  1839,  Daily  Advocate  contains  the  same  advertisement. 

William  M.  Knight,  sworn. —  I  was  a  director;  took  the  Gazette 
and  Advocate.  My  recollection  is,  that  I  saw  the  advertisement 
of  C.  Ihmsen,  but  at  what  time  I  saw  it,  1  cannot  say.  It  might 
have  been  the  first  or  the  last  copy  of  the  advertisement.  I  should 
not  of  course  have  considered  C.  Ihmsen  a  partner  of  the  firm  after 
he  published  a  dissolution.  Do  not  recollect  of  any  talk  at  the 
board  about  Christian  Ihmsen's  being  a  partner.  I  was  member 
of  the  board  during  part  of  Bissell's  time. 

John  D.  Davis. — I  was  a  director.  It  is  probable  I  may  have 
seen  these  advertisements,  but  cannot  now  say  whether  I  did  or 
not;  presume  I  did;  had  no  transactions  Avith  the  house  at  the  time. 
On  1st  of  April  last,  Whitehead,  Sproul  &  Co.,  purchased  of  me 
150  pigs  of  lead,  gave  me  their  note  endorsed  by  Christian  Ihmsen. 
I  did  not  then  consider  C.  Ihmsen  as  a  partner.  0.  0.  Grigg  called 
on  me  at  one  time  and  solicited  me  to  become  the  purchaser  of 
glassware  from  C.  Ihmsen;  said  C.  Ihmsen  had  sold  out  to  White- 
head,  Sproul  &  Co.;  this  was  in  the  early  part  of  the  present  year." 

0.  0.  Gregg,  sworn. — Latter  end  of  January  1839,  Christian 
Ihmsen  started  down  the  river;  requested  me  to  call  on  John  D. 
Davis,  to  state  that  he  had  sold  out  his  interest  in  the  concerns  of 
Whitehead,  Ihmsen  &  Co.,  arid  that  he  was  to  take  flint  glass  from 
the  persons  and  black  bottles,  and  would  be  able  to  dispose  of  such 
articles  on  favourable  terms,  and  requested  me  to  solicit  orders  from 
merchants.  I  called  on  John  D.  Davis  between  the  22d  and  26th 
of  January  1839,  and  mentioned  these  things  to  Davis. 

Benjamin  Darlington,  sworn.—"  I  was  director  of  the  bank;  re- 
collect seeing  the  advertisements  last  spring  or  winter.  I  was  a 
good  deal  on  the  exchange  committee,  and  recollect  Whitehead, 
Sproul  &  Go's  paper  coming  before  us;  some  time  it  was  done,  and 
sometimes  not.  I  cannot  say,  that  I  at  any  time  thought  of  that 
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advertisement  during  Ihese  transactions.  Had  I  given  the  matter  a 
thought,  I  would  not  have  considered  C.  Ihmsen  a  partner  after  I 
had  seen  his  advertisement.  Cannot  say  whether  I  saw  the  adver- 
tisement when  it  first  came  out.  Whitehead,  Sproul  &  Co.  were  in 
the  habit  of  having  paper  discounted  by  the  bank. 

W.  W.  Daily,  sworn. — Was  clerk  in  the  Bank  of  Pittsburg;  Ad- 
vocate and  Gazette  taken  in  bank.  I  saw  the  advertisement.  Re- 
collect no  conversation  among  the  officers  as  to  the  withdrawal  of 
Ihmsen, 

Plaintiffs  then  again  called  John  Snyder. — To  the  best  of  my 
knowledge  the  first  information  I  had  of  Mr.  C.  Ihmsen  having 
withdrawn,  was  by  showing  the  advertisement  himself,  after  the 
suit  had  been  brought  against  him.  I  consider  the  name  of  judge 
Grier  would  make  the  bill  perfectly  good  without  the  name  of 
Christian  Ihmsen  on  it.  When  a  specification  is  left  at  the  bank, 
we  are  usually  governed  by  it.  There  was  no  new  specification 
left  at  the  bank.  I  may  have  seen  the  advertisement  before  C. 
Ihmsen. 

Whereupon  the  plaintiffs'  counsel  requested  the  court  to  instruct 
the  jury  as  follows:  — 

1.  That  the  defendants  having  filed  with  the  bank  a  written 
specification,  that  they  constituted  the  firm  of  Whitehead,  Sproul 
&  Co.  and  that  each  member  had  authority  to  draw  bills,  &c.  they 
continued  bound  by  these  stipulations,  until  they  countermanded 
the  authority,  or  furnished  the  bank  positive  direct  notice  of  their 
disavowal  of  it. 

2.  That  a  publication  in  a  newspaper  of  the  withdrawal  of  one 
of  the  partners,  even  if  it  come  to  the  knowledge  of  the  bank  direc- 
tors individually,  will  not  relieve  such  partner  of  his  responsibility 
for  the  bills  of  exchange  on  which  this  suit  is  brought. 

3.  That  as  none  of  the  officers  or  directors  of  the  bank,  who  dis- 
counted the  bills  on  which  this  suit  was  brought,  had  any  know- 
ledge brought  home  to  them  of  the  dissolution  of  the  firm  of  WThite- 
head,  Sproul  &  Co.,  or  the  publication  of  Christian  Ihmsen,  that  the 
informal  notice  of  such  dissolution  to  the  other  directors,  would  not 
prevent  the  recovery  of  plaintiffs  in  this  case. 

4.  That  the  publication  in  a  newspaper  of  the  dissolution  of  the 
firm,  more  especially  the  publication  by  one  of  four  partners,  that  he 
had  withdrawn,  even  if  the  paper  in  which  it  is  contained  is  taken  at 
the  bank  is  not  evidence  of  such  dissolution,  sufficient  to  affect  the 
plaintiffs,  more  especially  as  in  this  case  the  firm  of  Whitehead, 
Sproul  &  Co.  have  had  previous  dealings  with  the  bank. 

5.  That  some  of  the  directors  had  seen  the  advertisement  of 
Christian  Ihmsen,  will  not  bring  the  knowledge  of  the  dissolution 
to  the  bank,  so  as  to  affect  them  with  knowledge  of  the  dissolution 
of  the  partnership. 

To  these  several  points  the  court  answered. 

Dallas,  president. — "  To  the  first,  the  defendants  having  filed  with 
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the  bank  a  written  specification  that  they  constituted  the  firm  of 
Whitehead,  Sproul  &  Co.,  and  that  each  member  had  authority  to 
draw  bills,  &c.,  they  continued  bound  by  those  stipulations,  until 
they  countermanded  the  authority,  or  until  the  bank  received  posi- 
tive and  actual  notice  of  the  disavowal  of  the  authority,  by  disso- 
lution of  the  firm  or  otherwise. 

"  To  the  second,  the  publication  in  a  newspaper  or  newspapers, 
taken  by  the  bank,  of  the  withdrawal  of  one  of  the  partners,  is  not 
proof  of  such  actual  notice,  without  any  thing  further.  If  such  pub- 
lication come  to  the  knowledge,  previously,  of  the  directors  of  the 
bank  individually,  by  their  seeing  and  reading  it,  the  jury  are  at 
liberty,  I  think,  to  draw  such  an  inference,  from  a  knowledge  thus 
obtained,  as  will  relieve  the  partner  who  has  thus  withdrawn  from 
his  responsibility,  to  the  plaintiffs  in  the  present  suit. 

"  To  the  third,  although  there  may  be  no  testimony  showing  that 
the  officers  or  directors  of  the  bank,  composing  the  exchange  com- 
mittee, and  discounted  the  bills  upon  which  this  suit  was  brought, 
had  any  knowledge  brought  home  to  them  whilst  they  were  exer- 
cising this  special  duty  under  authority  from  the  directors,  yet  the 
jury  are  authorized,  from  the  testimony  in  the  cause,  to  infer  actual 
knowledge  by  the  plaintiffs,  in  consequence  of  the  acts  and  declara- 
tion of  other  directors,  previously  done  and  made,  although  these 
other  directors  may  riot  have  been  of  those  composing  the  exchange 
committee. 

"  Mr  Davis  might  have  given  (if  indeed  he  did  not  do  so)  to  all 
the  board  present  in  January  1839,  the  same  information  which  Mr 
Bbsell  testifies  was  given  to  him  as  a  member  of  the  board. 

"  That  certain  members  of  the  board  having  a  special  duty  to  per- 
form, as  an  exchange  committee,  were  either  indifferent  to  such 
information,  owing  to  the  strength  of  the  other  names  upon  the 
paper,  or  did  not  choose  or  forgot  to  act  upon,  ought  not  to  absolve 
the  bank  from  the  legal  effect  of  such  information. 

"It  certainly  would  not  have  availed  the  plaintiffs  to  show  that 
formal  written  notice,  received  by  the  president,  cashier,  and  all  the 
other  directors,  while  composing  a  board,  was  not  received  by  the 
members  of  a  committee  from  that  board,  because  absent  from  the 
board  when  the  notice  was  given. 

"The  fourth  point  has  been  already  specially  noticed.  There 
were  previous  dealings;  actual  notice  must  therefore  be  shown. 

"  From  the  fact  (if  the  jury  should  so  believe)  that  some  of  the 
directors  had  previously  seen  and  read  the  advertisement  of  Chris- 
tian Ihmsen,  of  January  17,  1339,  the  jury  are  authorized  in 
drawing  the  inference  of  actual  knowledge  by  the  bank,  of  which 
they  were  the  directors,  of  the  dissolution  of  the  partnership. 

"The  jury  will  therefore  see  that  the  question  of  knowledge  is 
with  them  to  be  solved  by  the  testimony.  If  they  do  not  believe 
that  notice  has  been  brought  home  to  the  plaintiffs  of  the  dissolution, 
then  C.  Ihmsen  is  responsible,  and  the  plaintiffs  would  be  entitled 
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to  a  verdict;  if,  on  the  other  hand,  the  testimony  has  satisfied  their 
minds  of  actual  knowledge  possessed  by  the  plaintiffs  of  such  disso- 
lution, prior  to  discounting  these  bills,  then  Christian  Ihmsen  would 
be  discharged  from  all  responsibility  to  the  plaintiffs,  and  a  verdict 
must  be  rendered  for  the  defendants." 
To  which  charge  the  plaintiffs  excepted. 

Dunlop,  for  plaintiff  in  error,  cited  6  Johns.  148;  6  Cowan  704; 

17  Wend.  527;  7  Serg.  $  JRawle  503;  4  Whurt.  484;  5  Wkart.  530; 

18  Com.  Law  Rep.  270;  2  Com.  Law  Rep.  349;  1   Stark.  186; 
12  Com.  Law  Rep.  48;  2  Stark.  290;  3  Com.  Law  Rep.  351;  8 
Watts  18. 

Forward,  for  defendant  in  error,  cited  3  Kent  66;  2  M*Cord  379; 
1  M'Cord  388;  17  Wend.  527. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Where  there  is  a  spark  of  evidence,  the  question 
of  fact  must  be  submitted  to  the  jury  as  the  legitimate  triers  of  it. 
In  this  instance  the  evidence  would  be  ample  to  affect  a  natural 
person  with  notice  of  the  dissolution;  but  the  party  to  be  affected  is 
a  corporation.  Notice  to  an  individual  corporator,  if  he  be  not  con- 
stituted by  the  charter  or  by-laws  an  organ  of  communication  be- 
twixt the  corporation  and  those  who  deal  with  it,  is  not  notice  to 
it,  because  any  presumption  that  he  delivered  what  he  had  received 
to  the  body,  would  be  rebutted  by  the  fact  that  it  was  not  his  duty 
to  do  so.  He  might  choose  to  leave  that  business  with  the  person 
officially  charged  with  it,  and  thus  leave  the  corporation  in  posses- 
sion of  the  rights  and  advantages  which  arose  from  imputed  igno- 
rance. But  notice  to  the  government, or  head,  is  necessarily  nolice 
to  the  body;  because  it  is  to  be  approached  by  strangers  only 
through  the  medium  of  its  government,  or  else  some  organ  or 
branch  of  it,  specially  deputed  to  represent  it;  and  the  government, 
or  its  deputy,  is  consequently  the  channel  through  which  it  is  to  re- 
ceive formal  or  official  notice.  Now  the  government  of  a  bank 
resides  in  a  select  body,  called  president  and  directors;  and  no  mat- 
ter how  the  duties  of  its  individual  members  may  be  parcelled  out 
among  themselves,  it  is  still  the  president  and  directors  in  the  aggre- 
gate with  whom  strangers  have  to  do,  and  by  whom  all  corporate 
acts  are  to  be  performed.  Where  indeed  the  charter,  a  by-law, 
or  inveterate  custom  has  authorized  the  executive  officers  of  a  bank 
to  act  for  it,  they  may  bind  it  by  their  reception  of  notice  as  well  as 
by  any  other  act  within  the  scope  of  their  power;  but  notice  directly 
to  the  principal,  is  necessarily  as  effective  as  if  it  were  given  to  the 
agent,  in  order  that  it  might  be  delivered  by  him  to  the  principal. 
Publication  of  dissolution  in  a  newspaper,  taken  by  the  officers,  and 
paid  for  by  the  bank,  may  not  be  constructive  notice  to  a  bank  which 
had,  as  in  this  instance,  previously  dealt  with  the  firm;  but  when 
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the  fact  of  dissolution,  gleaned  from  that,  or  any  other  source,  is 
stated  before  the  board  by  a  member  of  it,  and  made  a  subject  of 
conversation  during  the  very  transaction,  it  is  impossible  to  doubt 
that  the  bank  is  to  be  affected,  because  knowledge  of  the  fact  mate- 
rial to  be  known  is  a  part  of  the  res  gesta.  There  can  not  be  a 
question,  therefore,  that  knowledge  imparted  to  the  board,  as  was 
done  here,  by  a  director  at  a  regular  meeting,  is  notice  to  the  bank. 
As  to  the  absence  of  the  exchange  committee,  whose  function  it  was 
to  act  on  the  basis  of  the  information,  it  is  enough  that  it  was  the 
business  of  the  board,  and  not  of  the  party  treating  with  it,  to  give 
its  subordinate  the  necessary  instruction.  The  power  which  ap- 
points a  committee  is  the  proper  one  to  direct  it,  and  inform  it  of 
whatever  is  necessary  to  be  known.  The  committee,  in  this  in- 
stance, was  the  peculiar  organ  of  the  board;  and  even  if  it  had  been 
competent  to  receive  a  formal  notice,  still  notice  communicated  to 
the  principal  must  be  deemed  equally  operative.  There  was,  there- 
fore, evidence  of  actual  notice  to  be  left  to  the  jury. 
Judgment  affirmed. 


Johnston  against  Meeker. 

A  constable  against  whom  a  judgment  has  been  rendered  for  neglect  of  duty 
in  not  returning  an  execution,  is  not  entitled  to  an  appeal  under  the  act  of  March 
21,  1810.* 

ERROR  to  the  common  pleas  of  Allegheny  county." 
Correy   Meeker,  for  the  use  of  A.  L.  Wade,  against  Jarnes 
Johnston. 

A  scire  facias  was  issued  by  Leonard  S.  Johns,  Esq.,  alderman 
of  the  city  of  Pittsburgh,  against  James  Johnston,  as  a  constable, 
for  not  executing,  as  was  alleged,  an  execution  issued  by  the  said 
alderman,  at  the  suit  of  Correy  Meeker,  for  the  use  of  A.  L.  Wade. 
Judgment  was  given  against  the  defendant,  in  the  sum  of  81  dollars 
and  63  cents,  and  94  cents  costs  of  suit.  The  defendant  appealed. 
March  30,  1839,  a  rule  to  show  cause  why  the  appeal  should 
not  be  quashed  was  granted.  May  27,  1839,  this  rule  was 
argued,  and  made  absolute.  The  error  assigned  was,  that  the  court 
erred  in  refusing  to  the  defendant  the  right  of  appeal. 

.  Dunlop,  in  support  of  the  appeal,  cited  4  Serg.  8f  Rawle  190;  6 

*  But  see  the  act  of  October  13,  1840,  section  twelve,  since  passed,  which  provides 
for  the  right  of  appeal  by  constables  under  such  circumstances. 
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Serg.  <§•  Rawh  190;  the  twelfth,  fourteenth  and  nineteenth  sections 
of  the  act  of  assembly  of  March  20,  1810. 

Robb,  against  the  appeal,  cited  3  Peters  Wfy  1  Miles  210;  1  Ash- 
mead  22;  2  Watts  341 ;  1  Sinn.  416;  3  Serg.  fy  Rawh  93;  4  Serg. 
4-  Rawh  73:  15  Serg.  fy  Rawh  75. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  seems  to  us  manifest, on  examining  ihe  provi- 
sions of  the  act  of  March  20, 1810,  that  the  legislature  did  not  intend 
tbat  the  constable  against  whom  judgment  should  be  rendered  for 
neglect  of  duty,  in  reference  to  an  execution  placed  in  his  hands, 
should  be  allowed  an  appeal  to  the  court  of  common  pleas.  It  is  so 
far  from  being  expressly  given,  as  in  ordinary  cases,  that  the  provi- 
sions on  the  subject  go  to  prohibit  it.  By  the  twelfth  section  it 
is  enacted,  that  the  constable  shall  not  be  discharged  but  by  pro- 
ducing the  receipt  of  the  plaintiff,  or  some  other  sufficient  return — 
and  that,  on  a  summons  against  him,  the  justice  shall  enter  judg- 
ment, on  which  there  shall  be  no  stay  of  execution.  An  appeal 
Operates  as  a  stay  of  execution,  and  would,  therefore,  be  in  the  face 
of  this  enactment.  The  section  goes  on  to  say,  that  on  appearance 
of  the  plaintiff  or  his  agent,  the  justice  shall  issue  execution  against 
him  for  the  amount  of  the  judgment,  and  makes  it  the  duty  of  the 
person  receiving  the  same  to  execute  it.  The  nineteenth  section 
recognizes  this  interpretation  of  the  twelfth  section,  for  it  authorizes 
suits  by  scire  facias  against  the  sureties  of  the  constable,  "in  the 
manner  that  constables  are  now  suable,  saving  only  the  right  of  ap- 
peal." This  saving  would  be  nugatory,  if  the  right  of  appeal  ex- 
isted in  suits  against  constables. 

There  are  strong  reasons  of  public  policy  which  probably  occa- 
sioned this  strictness.  The  object  was,  by  the  fear  of  this  summary 
proceeding,  to  make  constables  more  faithful  and  vigilant  in  the  dis- 
charge of  their  duty,  and  to  take  away  the  temptations  that  delays 
might  hold  out  to  them  to  neglect  their  official  duty,  or  to  withhold 
the  moneys  of  suitors.  The  proceeding  adopted  in  regard  to  them 
was,  therefore,  in  the  nature  of  an  execution,  and  the  design  was  to 
compel  a  prompt  paying  over  of  moneys  received.  In  the  cases  of 
sheriffs  and  other  officers,  to  whom  a  court  directs  its  process,  the 
summary  proceeding  by  attachment  has  been  provided  for  the  same 
purpose,  and  with  a  similar  object,  and  it  has  been  found  necessary 
to  deprive  the  officer  of  a  trial  by  jury,  in  order  to  effectuate  justice, 
and  to  enforce  a  discharge  of  duty.  The  summary  proceeding  before 
a  justice,  under  the  act  of  1810,  is  somewhat  analogous  to  this  pro- 
ceeding. 

Judgment  affirmed. 
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Heath  against  Knapp. 

An  unexecuted  warrant  for  land,  in  the  hand  of  the  deputy  surveyor,  is  not  the 
subject  of  levy  and  sale,  as  the  property  of  the  warrantee,  upon  a  fieri  facias,- 
and  if  thus  sold,  a  survey  afterwards  made  upon  it  will  enure  to  the  benefit  of 
the  warrantee,  and  not  of  the  sheriff's  vendee. 

ERROR  to  the  common  pleas  of  Jefferson  county. 

Elijah  Heath  against  Joshua  Knapp  and  others.  Ejectment  for 
16  3-1  acres  of  land. 

The  plaintiff  gave  in  evidence  two  warrants  to  Robert  Morris, 
dated  March  5,  1795,  for  1000  acres  of  land  each,  and  a  survey  on 
one  of  1025  acres,  112  perches,  to  Alexander  W.  Foster,  in  right  of 
Robert  Morris,  made  August  26, 1S20,  returned  and  accepted  Janu- 
ary 30,  1S22.  A  survey  upon  the  other  made  August  26,  1820,  to 
Hugh  Brady,  in  right  of  Robert  Morris,  returned  and  accepted  Feb- 
ruary 20,  1821.  Will  of  Robert  Morris,  dated  June  13, 1804;  proved 
May  29,  1806,  devising  his  estate  to  Mary  Morris.  Will  of 
Mary  Morris,  dated  October  22,  1824;  proved  February  1,  18.27, 
devising  all  her  estate  to  her  daughter,  Maria  Nixon.  January  23, 
1839,  deed  of  Henry  Nixon  and  wife,  to  Elijah  Heath  the  plaintiff. 

The  defendants  to  maintain  their  titles  gave  in  evidence  a  judg- 
ment in  ihe  supreme  court,  of  Samuel  Coots  against  Robert  Morris, 
entered  November  16,  1797,  for  48  dollars  38  cents,  upon  which  a 
testatum  fieri  facias  issued  to  Northumberland  county,  to  Septem- 
ber term  1802,  which  was  levied  on  the  above  described  warrants, 
and  they  were  sold  by  the  sheriff  on  August  30,  1802,  to  Thomas 
Grant,  for  7  dollars  41  cents.  Will  of  Thomas  Grant,  dated  May 
12,  1815:  deed,  George  Grant  and  others,  devisees  of  Thomas 
Grant,  dated  July  15,  1838,  to  William  P.  Brady.  December  12, 
1819,  deed,  William  P.  Brady  to  Hugh  Brady,  for  one  of  the  sur- 
veys; and  April  7,  1819,  deed,  William  P.  Brady  to  Alexander  W. 
Foster,  for  the  other  survey.  March  31, 1821,  receipt  to  Alexander 
W.  Foster  for  surveying  fees.  September  16,  1820,  patent  to  Alex- 
der  W.  Foster.  May  3,  1832,  deed,  Alexander  W.  Foster  to  the 
defendants.  After  this  evidence  given  by  the  defendants,  the  plain- 
tiff called  William  P.  Brady,  who  testified  as  to  the  sale  of  the  war- 
rants in  the  testatum  fieri  facias  as  follows: 

Sheriff  Vanderslice  came  to  me  with  one  Thomas  Grant,  to  get 
these  warrants  at  Northumberland  county.  Grant  asked  me  if  I 
had  not  some  warrants;  told  him  I  had.  He  told  me  he  brought 
the  sheriff  there  to  levy  on  them.  I  was  not  for  giving  them  up; 
thought  I  had  no  right.  I  was  the  deputy  surveyor  at  that  time. 
x. — 2  K 
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They  wanted  the  numbers,  and  I  agreed  after  some  time  to  give 
them  up;  thought  no  great  harm  in  it.  Sheriff  took  the  numbers; 
he  did  not  take  them  with  him  then,  but  appointed  a  day  to  sell, 
and  I  promised  to  deliver  them  on  the  day;  he  had  them  when  he 
sold  them;  the  warrants  were  in  my  office;  came  after  them;  they 
were  sold  at  a  public  house — Adam  Hesch's,  two  and  a-half  miles 
above  Northumberland.  Robert  Morris  was  not  present.  I  had 
no  directions  from  Morris  to  give  these  warrants  to  the  sheriff;  the 
sheriff  took  the  warrants,  and  did  not  return  them  to  the  deputy's 
office  until  after  paid  for.  They  had  the  endorsement  of  the  sale  by 
the  sheriff  on  them  when  they  came  back. 

The  plaintiff  then  asked  the  instruction  of  the  court  upon  the  fol- 
lowing points: 

1.  That  the  plaintiff  rfas  shown  a  good  and  sufficient  legal  title  to 
the  land  in  controversy. 

2.  That  a  copy  of  a  warrant  left  in  the  hands  of  a  deputy-sur- 
veyor to  be  executed,  cannot  be  seized  and  sold  by  a  sheriff. 

3.  That  the  sale  by  sheriff  Vanderslice  to  Thomas  Grant,  passed 
no  interest  to  the  grantee,  inasmuch  as  the  lands  called  for  in  the 
warrants  were  not  at  the  time  in  the  county  of  Northumberland. 

4.  That  the  surveys  on  these  warrants  in  this  cause,  when  made, 
enured  to  the  benefit  of  the  warrantee,  or  his  heirs  or  assigns,  claim- 
ing by  contract  from  or  under  the  warrantee. 

The  court  answered  these  points  in  the  negative,  and  instructed 
the  jury  that  the  warrants  were  the  subject  of  levy  and  sale  as  a 
chattel,  and,  that  having  been  sold,  the  surveys  made  upon  them 
enured  to  the  benefit  of  the  sheriffs  vendee. 

Buffington  and  Forward,  for  plaintiffs  in  error,  cited  Cas.  Tern. 
Hard.  48,  53;  Jiddison  20;  Doug.  231;  4  East  510;  5  Bos.  £  Pul. 
376. 

Foster,  for  defendant  in  error,  cited  2  Serg.  4*  Rawle  54;  3  Wash. 
C.  C.  Rep.  81;  2  Yeates  308;  1  Whart.  Dig.  495,  No.  199;  17 
Serg.  8?  Rawle  350. 

PER  CURIAM. — Before  survey  made,  such  a  warrant  gives  no 
interest  in  land:  and  if  it  did,  the  land  could  be  sold  only  in  the 
county.  What  then  is  the  nature  of  such  a  warrant,  or  of  the  right, 
conferred  by  it?  It  is  a  mere  license-authority  to  do  a  particular 
thing  for  the  warrantee's  benefit:  it  is  an  order  to  perform  an  act 
which  may  give  him  an  estate  in  land,  but  in  the  mean  time  it  is 
no  more  than  a  thing  in  action;  and  though  equity  might  execute 
an  agreement  to  transfer  it,  it  is  not  assignable  at  law.  Now  at 
common  law, a  thing  in  action  could  not  be  seized  in  execution;  and 
it  will  scarcely  be  pretended  that  a  mere  authority  can.  Could  a  mar- 
riage license,  a  lottery  ticket,  or  a  tavern-keeper's  authority  to  re- 
tail, be  levied  and  sold?  These,  though  valuable,  are  so  intimately 
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associated  with  the  person,  as  to  be  inseparable  from  it,  without  the 
assistance  of  a  statute,  even  by  the  machinery  of  the  law.  The 
surveys  made  on  these  warrants,  therefore,  did  not  enure  to  the  be- 
nefit of  the  person  calling  himself  the  sheriff's  vendee,  because,  as 
the  sale  was  a  nullity,  there  could  be  no  sheriff's  vendee;  and  the 
direction  given  was  improper. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Lightner  against  Mooney. 

When  two  years  have  elapsed  after  a  treasurer's  sale  of  unseated  land  for 
taxes,  the  title  of  the  original  owner  is  absolutely  divested;  and  a  release  by 
the  purchaser  to  him,  can  only  operate  as  an  original  conveyance. 

Where  there  are  two  deeds  of  conveyance  of  different  dates,  from  the  same 
grantor  to  different  persons,  neither  of  which  is  recorded  within  six  months, 
that  which  is  first  recorded  will  take  priority.  But  possession  of  the  land  by 
the  grantee  is  equivalent  to  recording  his  deed. 

Possession  taken  by  one  of  the  grantees  after  the  date  of  the  deed  of  the  other 
grantee,  is  not  notice  equivalent  to  recording  the  deed,  nor  will  it  affect  the 
rights  of  the  respective  claimants. 

The  recording  of  subsequent  titles  by  grantees  unconnected  by  the  record 
with  the  original  title,  will  not  affect  a  purchaser. 

ERROR  to  the  common  pleas  of  Beaver  county. 

This  was  an  action  of  ejectment,  brought  by  Jesse  Lightner, 
plaintiff  in  error  and  plaintiff  below,  against  James  Mooney,  in 
which  a  verdict  and  judgment  were  rendered  in  favour  of  the  de- 
fendant. It  was  instituted  to  recover  the  possession  of  100  acres  of 
land,  part  of  lot  No.  2,  in  the  first  donation  district,  containing  500 
acres. 

The  plaintiff"  gave  in  evidence  the  duplicates  containing  the  as- 
sessment of  this  tract  with  county  taxes  for  the  years  1817  and  ISIS, 
amounting  to  four  dollars,  and  also  the  assessment  of  road  taxes 
for  the  year  1817,  amounting  to  two  dollars.  Also,  a  deed  from 
James  Dennis,  treasurer  of  Beaver  county,  to  Robert  Laughlin  for 
the  tract,  sold  to  him  for  arrearages  of  taxes  on  the  30th  of  August 
1820,  dated  the  day  of  the  sale.  The  arrearages  of  taxes  stated  in 
the  deed  were  six  dollars,  and  the  deed  was  acknowledged  on  the 
9th  of  January  1821.  Also,  a  bond  for  the  surplus  money,  one 
dollar,  dated  the  30th  of  August  1820,  and  filed  on  the  9th  of  Janu- 
ary 1821,  in  the  court  of  common  pleas,  reciting  the  sale  of  the 
land  for  10  dollars,  of  which  the  sum  of  nine  dollars  had  been 
already  paid  by  Laughlin  to  the  treasurer,  in  full  of  taxes  and  costs: 
a  deed  from  Robert  Laughlin  to  Caleb  Jones,  for  200  acres  and  40 
perches  of  land,  part  of  said  lot,  described  by  courses  and  distances, 
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dated  March  31,  1821,  acknowledged  before  Nicholas  Vaneman,  a 
justice  of  the  peace,  on  the  12th  of  August  1821,  and  recorded  on 
the  12th  of  December  1836.  This  deed  was  also  proved  by  one  of 
the  subscribing  witnesses,  on  the  6th  of  December  1838,  and  again 
recorded  on  the  llth  of  December  1838.  It  was  a  deed  poll,  and 
in  consideration  of  35  dollars  paid,  Laughlin  "remised,  released, 
and  forever  quit-claimed  unto  the  said  Caleb  Jones,  his  heirs  and 
assigns  forever,"  the  200  acres  and  40  perches,  to  have  and  to  hold 
in  fee.  Also,  a  deed  from  Caleb  Jones  to  George  Lightner  for  100 
acres  of  the  land  conveyed  to  him,  described  as  the  S.  W.  corner  of 
the  lot,  dated  the  29th  of  June  1825,  and  a  deed  from  George 
Lightner  to  Jesse  Lightner,  for  the  same  100  acres  of  land,  dated 
the  2d  of  February  1837.  To  show  that  the  title  was  out  of  the 
commonwealth  at  the  time  of  the  sale  by  the  county  treasurer,  the 
plaintiff  gave  in  evidence  the  patent  from  the  commonwealth  to 
Col.  Stephen  Bayard  for  said  lot,  and  a  deed  of  assignment  from 
Col.  Stephen  Bayard  to  Jonathan  B.  Smith,  dated  the  2d  of  July 
1795. 

The  defendant  gave  in  evidence  an  exemplification  of  the  last 
will  and  testament  of  Jonathan  B.  Smith,  dated  the  Istof  June  1812, 
of  which  probate  was  made  on  the  20th  of  June  1812,  in  the  regis- 
ter's office  of  Philadelphia.  A  deed  from  Robert  Ralston,  Abraham 
M'Kinney  and  William  Rush,  (to  whom  the  tract  of  land  in  dis- 
pute had  been  devised  in  trust,  by  the  said  last  will  and  testament, 
to  Alexander  Alcorn,  dated  the  3d  of  September  1829,  recorded  the 
18th  of  February  1831 ;  a  deed  from  Alexander  Alcorn  and  wife  to 
James  Mooney,  the  defendant,  dated  the  25th  of  April  1831,  for 
250  acres  of  the  tract,  recorded  the  7th  of  September  1832,  which 
embraced  the  tract  that  the  plaintiff  claimed.  He  then  showed  in 
evidence  a  letter  from  John  R.  Smith  to  James  Heslep,  dated  the 
10th  of  November  1824,  authorizing  Heslep  to  take  charge  of  the 
land,  and  act  as  agent:  a  deed  poll  of  release  from  Robert  Laughlin 
to  James  Heslep,  dated  the  31st  of  January  1825,  and  recorded  the 
13th  of  March  1837.  Robert  Laughlin,  by  this  deed,  in  considera- 
tion of  41  dollars  and  50  cents,  "remised,  released,  and  forever  quit- 
claimed to  the  said  James  Heslep,  his  heirs  and  assigns  forever,  all 
the  right,  title,  interest,  claim  and  demand  I,  the  said  Robert  Laugh- 
lin, have  in  or  unto  the  following  described  tract,"  No.  2,  donation 
district,  containing  500  acres,  "  which  said  Robert  holds  by  a  deed 
from  James  Dennis,  treasurer,"  &c.  Also,  a  receipt  of  Samuel 
M'Clure,  Esq.,  treasurer  of  Beaver  county,  dated  the  30th  of  July 
1822,  for  the  taxes  of  1817,  1818,  1819,  1820  and  1821,  and  50 
cents  costs  of  advertising,  paid  by  the  trustees  under  the  will  of  J. 
B.  Smith. 

Patrick  Mooney,  a  witness  on  the  part  of  the  defendant,  proved, 
that  the  purchase  was  made  of  Alcorn,  two  years  before  the  date 
of  the  deed  from  Alcorn  to  the  defendant,  and  that  he  commenced 
his  improvement  shortly  after  the  purchase,  and  moved  on  the  land 
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immediately  after  the  date  of  the  deed.  It  was  in  proof  that  Light- 
ner, shortly  after  the  date  of  the  deed  from  Caleb  Jones  to  him, 
built  a  cabin,  and  cleared  a  small  piece  of  ground;  the  cabin  was 
thrown  down,  and  the  logs  burned.  Jacob  Jones  stated,  that  about 
fourteen  years  ago,  in  a  conversation  with  Mr  Alcorn  about  the 
Lightners,  he  told  Mr  Alcorn  that  Caleb  Jones  had  purchased  a 
commissioners'  deed  of  Robert  Laughlin,  and  had  sold  to  Lightner. 

This  was  the  substance  of  the  evidence  in  the  cause,  that  was 
relevant  to  the  issue. 

The  court  below  charged  the  jury  as  follows: — 

"  The  defendant  contends,  that  as  the  treasurer's  deed  to  Laugh- 
lin does  not  state  the  years  for  which  the  arrearges  of  taxes  accrued, 
and  having  paid  to  Mr  M'Clure,  the  treasurer,  in  1822,  the  taxes 
for  which  it  is  alleged  the  tract  was  sold,  the  deed  is  invalid, 
and  vested  no  title  in  Robert  Laughlin.  It  is  not  improbable,  that 
Laughlin  may  not  have  paid  the  taxes  and  costs,  for  which  the 
land  was  sold  to  Mr  Dennis,  treasurer.  But  if  the  cause  turned  on 
this,  would  that  affect  the  title  of  the  plaintiff?  The  treasurer 
having  executed  and  acknowledged  the  deed  in  open  court,  and 
the  acknowledgment  entered  of  record,  and  having  taken  a  bond 
for  the  surplus  money,  the  title  passed  to  the  purchaser.  The 
treasurer,  with  his  sureties,  were  responsible  to  the  county  for  the 
taxes  for  which  it  was  sold,  was  chargeable  with  them  and  for 
them.  The  land  could  not  be  again  sold.  The  treasurer  might 
have  refused  to  execute  and  acknowledge  the  deed,  until  the  taxes 
and  costs  were  paid,  but  having  executed  and  acknowledged  the 
deed,  the  amount  of  the  taxes  and  costs  payable  on  the  purchase, 
was  a  matter  between  the  purchaser  and  treasurer,  that  could  not 
affect  the  title. 

"It  is  also  contended,  that  the  transfer  by  Laughlin  to  Jones  is  a 
release;  that,  there  being  no  possession,  nor  lease,  nor  title,  the 
release  could  vest  no  title.  It  is  true  that  a  release,  to  operate  as 
such,  must  be  to  a  person  who  has  some  right  or  interest  in  the 
estate  released,  and  operates  to  the  enlargement  of  an  estate;  but  the 
court  entertain  the  opinion,  that  the  law  is  now  well  settled,  that 
a  release  shall  operate  as  a  grant,  when  it  would  have  no  operation 
as  a  release  to  vest  title. 

"  On  the  part  of  the  plaintiff  it  is  contended,  that  the  deed  from 
Laughlin  to  Jones,  being  recorded  on  the  12th  of  December  1836, 
and  before  the  deed  of  release  from  Laughlin  to  Heslep,  the  agent 
of  the  trustees  and  heirs  of  Jonathan  B.  Smith,  was  proved  and 
recorded,  entitles  the  plaintiff  to  recover.  The  law  is  settled,  that 
although  the  person  to  whom  a  deed  of  conveyance  has  been  made, 
has  omitted  to  have  it  recorded  within  the  six  months  from  its  de- 
livery, yet  if  it  is  put  upon  record  before  a  deed  subsequently  made 
of  the  same  land  by  the  same  grantor,  the  title  will  prevail  against 
the  subsequent  deed.  The  court  entertains  the  opinion,  that  this 
cause  does  not  turn  on  the  recording  acts.  Until  within  a  very  few 
x.— 2  K* 
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years  past,  when  the  original  owner  of  a  tract  of  land,  which  had 
been  sold  for  arrearages  of  taxes,  had  taken  a  release  from  the  pur- 
chaser, and  lifted  (as  it  was  called)  the  treasurer's  deed,  it  was  not 
considered  that  the  title  was  derived  by  the  conveyance  from  the 
purchaser  at  treasurer's  sale,  but  that  he  was  in  by  his  original 
title,  and  had,  by  the  release  and  taking  up  the  treasurer's  deed, 
removed  the  effects  of  the  sale,  in  the  same  manner  as  if  he  had 
within  the  two  years  redeemed  the  tract,  by  paying  the  taxes  and 
costs  and  twenty-five  per  cent;  the  limit  of  two  years,  in  which  re- 
demption might  be  made  by  the  original  owner,  might  be  extended 
by  the  purchaser  at  the  sale  for  taxes.  In  the  present  case,  the 
sale  was  made  for  arreages  of  taxes  in  1820.  In  1822,  the  taxes, 
for  which  it  is  alleged  to  have  been  sold,  were  paid  by  the  original 
owner  to  the  treasurer.  In  November  1824,  James  Heslep  be- 
came the  agent  of  the  trustees  and  heirs  of  Smith,  and  in  January 
1825,  he  procured  a  release  from  Robert  Laughlin  of  the  treasurer's 
deed,  and  received  from  him  the  treasurer's  deed.  There  was  no 
person  in  possession  of  the  tract,  or  any  part  of  it,  under  the  pur- 
chase at  the  sale  for  taxes;  no  conveyance  of  any  part  of  it  on 
record,  on  the  3d  of  September  1829,  when  the  tract  was  conveyed 
to  Alcorn.  On  examining  the  records,  the  title  would  appear  to 
be  perfectly  good;  the  original  owner's  title  from  the  commonwealth 
regularly  vested  in  the  grantors;  the  purchaser  at  the  sale  for  taxes 
in  1820,  had  released,  and  had  given  to  the  agent  the  treasurer's 
deed,  which  accompanied  the  title  papers.  The  defendant  com- 
mences his  improvement  under  his  purchase  from  Alcorn,  and  is  in 
the  actual  possession  of  the  premises,  seven  years  before  the  deed 
to  Jones  was  put  on  record.  If  a  title  of  this  description,  under 
these  circumstances,  must  prevail  against  the  title  of  the  defendant, 
it  would  operate  with  extreme  hardship.  I  can  hardly  conceive  of 
any  thing  more  that  could  have  been  done  by  the  original  owners 
and  their  agent,  than  has  been  done  in  this  case,  unless  it  was  to 
have  recorded  the  release  from  Laughlin  to  Heslep,  within  six 
months  from  the  time  it  was  made,  and  this,  certainly,  has  not  been 
the  practice  with  this  description  of  title.  It  is  perfectly  clear,  that 
a  person  to  whom  a  conveyance  has  been  made,  who  goes  into 
possession,  and  is  occupying  the  land  conveyed  to  him,  although  he 
has  not  had  his  deed  recorded  within  six  months,  fixed  by  the  re- 
cording act,  could  not  and  would  not  be  affected  by  a  subsequent 
conveyance  of  the  same  land  by  the  same  grantor,  his  possession 
would  protect  him,  and  would  be  as  effectual  as  notice,  or  the  re- 
cording of  the  title,  and  in  the  present  case,  the  possession  of 
Mooney  for  so  long  a  period  before  the  recording  of  the  deed  to 
Jones,  should  protect  him,  as  much  as  if  the  release  to  Heslep  had 
been  recorded  before  the  first  record  of  the  deed  from  Laughlin  to 
Jones.  The  court  entertain  the  opinion,  and  so  instruct  the  jury, 
that  the  deed  from  the  trustees  to  Alcorn,  and  from  Alcorn  and 
wife  to  the  defendant,  being  recorded  long  previous  to  the  deed 
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from  Robert  Laughlin  to  Caleb  Jones  being  placed  upon  record, 
and  the  defendant  in  the  actual  possession  of  the  land  under  the 
original  title,  and  having  the  treasurer's  deed,  and  a  release  of  all 
right  under  it,  from  the  purchaser  to  the  agent  of  those  from  whom 
the  original  title  is  derived,  the  release  not  being  recorded  before 
the  first  record  of  the  deed  from  Laughlin  to  Jones,  will  not  entitle 
the  plaintiff'  to  recover.  Your  verdict  will  therefore  be  in  favour 
of  the  defendant." 

The  plaintiff  excepted  to  the  charge. 

The  following  errors  were  assigned: — 

1.  The  court  below  erred  in  charging  the  jury,  that  this  cause  did 
not  turn  upon  the  recording  act,  and  in  giving  them  to  understand, 
that  the  former  owners  of  the  land,  after  the  sale  for  taxes,  and 
after  the  time  of  redemption  had  expired,  still  had  some  title  or 
interest  in  the  land,  which  might  be  connected  with  the  deed  from 
Robert  Laughlin  to  James  Heslep,  their  agent,  and  thus  enable  it 
to  take  effect  as  a  release,  instead  of  an  original  conveyance,  when, 
in  fact,  the  orginal  title  was  wholly  extinct,  and  the  defendant  had 
no  other  title  than  that  derived  through  the  deed  from  Laughlin  to 
Heslep. 

2.  They  erred  in  charging  the  jury,  that  the  plaintiff  could  not 
recover  under  the  circumstances  of  this  case;  notwithstanding  the 
deed  from  Laughlin  to  Heslep  had  not  been  proved  and  recorded, 
until  after  the  acknowledgment  and  recording  of  the  deed  from 
Laughlin  to  Jones,  and  that  their  verdict  should  be  for  the  defend- 
ant. 

•ftgnew,  for  plaintiff  in  error,  cited  the  Jlct  of  Assembly  of  1804, 
concerning  sales  for  taxes,  sect.  5;  3  Bl.  Com.  19;  2  Bl.  Com.  177, 
324;  Recording  ^ct  0/1775;  1  Dull  68. 

Shannon,  for  defendant  in  error,  cited  5  Binn.  132,  6  Serg.  fy 
Rawle  184;  7  Watts  163. 

.•;   ;•••'«  ?nv/  .-y  •>;•}•••«.)  1  •'  '••    »:(,.-•      •  -\  •;  i   '•:'-•  .'••  •\\:'n  ~\"*\'*.\ 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  principles  on  which  the  court  below  ruled 
this  case,  seem  to  us  not  sustainable.  The  relase  from  Laughlin, 
the  purchaser  at  the  treasurer's  sale,  to  the  agent  of  the  trustees  of 
Jonathan  B.  Smith,  could  operate  only  as  an  original  conveyance:  for 
the  two  years  allowed  by  law  for  redemption  by  the  owner,  after 
a  sale  of  unseated  lands  for  taxes,  had  run  round,  without  any  re- 
demption by  the  owners,  or  conveyance  from  the  purchaser,  and 
the  original  title  of  the  owners  became  thereby  totally  divested, 
there  not  being  left  in  them  even  a  spark  of  interest  on  which  a 
release  could  operate.  This  is  manifest  from  the  language  of  the 
act  of  1804,  by  which  the  deed  to  the  purchaser  vests  in  him  all 
the  interest  of  the  owner.  Then  the  deed  could  not  operate  as  a 
release,  unless  there  was  an  interest  of  some  kind  left  in  the  releasee, 


413  SUPREME  COURT  [Pittsburgh 

[Lighlner  v.  Mooney.] 

and  as  after  two  years,  wilhout  any  act  done,  that  interest  wholly 
ceased,  the  release  might  operate  as  an  original  conveyance,  but  it 
could  possess  no  other  effect.  The  release  of  the  31st  January  1825, 
from  Laughlin,  the  purchaser,  to  Heslep,  (as  agent  for  the  trustees 
of  J.  B.  Smith,)  must  he  treated  as  an  acquisition  by  them,  on  that 
date,  of  a  new  and  independent  title,  not  susceptible  of  being  con- 
nected in  any  way  with  the  prior  title  formerly  held  by  them. 

The  case  then  is,  that  there  are  two  titles  by  deed  from  Laughlin, 
the  purchaser,  at  treasurer's  sale;  one  is  that  of  Caleb  Jones,  by 
deed  of  31st  March  1821,  under  which  the  plaintiff  claims;  the 
other  from  the  trustees  of  J.  B.  Smith,  by  deed  of  31st  Jaunary  1825. 
Neither  of  these  deeds  was  recorded  within  six  months  from  their 
date,  but  Jones's  deed  was  recorded  on  the  12th  December  1836, 
and  that  of  the  trustees  of  Smith,  on  the  13th  March  1837.  Of 
course,  under  our  recording  acts,  the  title  of  Jones  is  the  best,  un- 
less there  be  some  ground  on  which  the  case  is  excepted  out  of  the 
provison  of  the  recording  acts. 

It  is  held  by  the  court  below,  that  inasmuch  as  Mooney  took 
possession  of  the  land  at  the  date  of  his  deed  from  Alcorn,  25th 
April  1831,  and  continued  in  possession  .up  to  the  time  when  the 
plaintiff,  Jesse  Lightner  purchased,  viz:  the  2d  February  1837,  the 
possession  of  Mooney  was  such  a  notice  to  the  plaintiff  as  would 
postpone  him,  notwithstanding  the  non-recording  of  the  deed  to  the 
trustees  of  Smith,  under  which  he  held.  The  rule  undoubtedly  is 
well  settled,  that  if  one  seised  of  land  makes  a  deed  to  A,  who  en- 
ters into  and  holds  possession  of  the  land,  but  does  not  record  his 
deed  in  six  months,  and  the  grantor  makes  a  subsequent  deed  to 
B,  who  records  his  deed  first,  B  is  notwithstanding  postponed  to  A; 
the  possession  of  A  being  notice  of  his  title  equivalent  to  recording. 
But  that  was  not  the  case  here.  The  land  was  vacant  when  Caleb 
Jones  purchased;  he  was  the  first  grantee  from  Laughlin;  he  could 
have  no  notice  of  any  opposing  title  under  Laughlin.  The  grant 
to  Heslep,  under  which  the  defendant  claims,  was  nearly  four  years 
afterwards,  and  the  possession  of  Mooney  was  not  till  ten  years 
afterwards.  Then  Moonejr's  being  in  possession  when  Jesse  Light- 
ner purchased  from  George  Lightner,  is  of  no  importance.  Jesse 
Lightner  has  a  right  to  avail  himself  of  the  strength  of  the  title  of 
the  grantors  under  whom  he  claimed,  that  of  George  Lightner  and 
Caleb  Jones. 

The  recording  of  Mooney's  conveyance  on  the  7th  September 
1832,  has  no  greater  effect.  It  is  the  recording  of  the  conveyance 
from  Laughlin  that  is  important.  A  purchaser  can  obtain  notice 
from  that  alone.  He  is  not  affected  by  the  recording  of  subsequent 
conveyance  by  grantees  unconnected  by  the  record  with  the  origi- 
nal title. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Colwell  against  Hamilton. 

One  who  bargains  for  a  good  title,  is  not  bound  to  pay  the  purchase-money  upon 
the  tender  to  him  of  a  defective  or  doubtful  title. 

A  covenant  by  a  vendor  that  "  he  will  make  and  execute  to  the  vendee  a  good 
and  sufficient  deed  for  the  land  in  fee  simple,  with  general  warranty  of  a  clear 
title,  and  free  from  all  incumbrance,"  is  not  performed  by  the  mere  execution 
and  tender  of  a  deed  containing  such  a  covenant,  when  a  defect  in  the  title  or  an 
incumbrance  exists  in  fact. 

ERROR  to  the  district  court  of  ^Allegheny  county. 

An  amicable  action  in  covenant  was  entered  in  the  court  below 
by  the  agreement  of  the  parties,  in  which  William  T.  Hamilton 
and  William  V.  Robinson  were  plaintiffs,  and  Stephen  Colwell,  the 
plaintiff  in  error,  defendant.  The  claim  of  the  plaintiffs  below  was 
a  balance  of  the  purchase-money  of  a  certain  piece  or  parcel  of 
ground,  situate  in  the  city  of  Pittsburgh,  being  parcel  or  part  of 
lots  Nos.  401  and  402,  according  to  the  original  plan  of  said  city, 
due  upon  an  article  of  agreement,  made  between  the  parties  for  the 
sale  of  the  ground,  under  their  respective  hands  and  seals,  dated  the 
28th  day  of  February  1836.  By  the  agreement,  the  plaintiffs  below 
bound  themselves  to  make  and  execute  to  the  defendant  below,  his 
heirs  and  assigns,  a  good  and  sufficient  deed  for  the  said  piece  of 
ground  in  fee  simple,  with  general  warranty  of  a  clear  title,  and 
free  from  all  incumbrances,in  consideration  of  the  defendant's  pay- 
ing thereafter,  according  to  the  terms  of  the  agreement  in  that  be- 
half, the  sum  of  8000  dollars.  Of  this  sum  the  defendant  paid  the 
plaintiffs  below,  before  the  entry  of  this  action,  6000  dollars,  leav- 
ing still  unpaid  of  it  2000  dollars  with  interest  from  the  1st  day  of 
April  1836,  which  he  objects  to  paying,  on  account,  as  he  alleges,  of 
the  property  being  incumbered  and  title  of  the  plaintiffs  to  it  defective, 
or  at  least  doubtful,  and  not  such,  as  by  the  terms  of  their  covenant 
they  bound  themselves  to  give  him.  A  case  was  stated  by  the 
parties,  in  the  nature  of  a  special  verdict,  for  the  opinion  of  the 
court  below,  showing  the  facts  already  stated,  and  the  nature  of 
the  plaintiffs'  title,  together  with  the  facts  and  circumstances  attend- 
ing it,  which  are  substantially  as  follows:  The  plaintiffs  below 
claim  to  derive  their  title  to  the  ground  in  question  from  John 
Woods,  Esq.,  formerly  of  Pittsburgh,  who,  it  is  agreed,  was  duly 
seised  of  it  in  fee,  at  the  time  of  making  his  last  will  and  testament, 
by  which  he  authorized  his  executors  therein  named,  to  sell  and 
convey  it,  and  continued  so  seised  thereof  until  his  death.  After 
his  death,  James  Ross,  Henry  Woods  and  John  M'Donald,  Esqs., 
the  executors  of  his  will,  in  pursuance  of  the  authority  therein  con- 
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lained  for  that  purpose,  by  their  deed,  bearing  date  the  17th  day  of 
July  1819,  for  the  consideration  of  3416  dollars  50  cents,  therein 
mentioned,  sold  and  conveyed  the  piece  of  ground  aforesaid,  to 
Samuel  Thompson  in  fee.  The  purchase-money,  however,  not 
being  actually  paid  by  Thompson,  he  thereupon  by  his  deed  of  the 
same  date,  mortgaged  the  said  ground  in  fee  to  the  said  executors, 
for  the  purpose  of  securing  the  payment  thereof.  But  failing  after- 
wards to  pay  it,  according  to  the  tenour  of  the  mortgage,  the  execu- 
tors brought  their  action  of  ejectment  against  him,  and  a  tenant  in 
possession  claiming  under  him,  in  the  court  of  common  pleas  of 
Allegheny  county,  to  April  term  1822;  and  by  virtue  of  their  right 
as  mortgagees  by  the  proceedings  had  therein,  recovered  the  pos- 
session of  the  said  ground.  Having  thus  obtained  the  possession 
thereof,  the  said  James  Ross,  Henry  Woods  and  John  M'Donald, 
Esqs.,  on  the  18th  day  of  July  1822,  by  their  deed  for  the  con- 
sideration therein  mentioned,  of  3963  dollars  82  cents,  sold  and  con- 
veyed the  same,  in  fee  simple,  to  Theodosia  Woods.  In  this  deed 
the  grantors  designate  themselves  as  the  executors  of  John  Woods, 
Esq.,  deceased,  and  by  way  of  recital  set  forth  the  fact  of  their 
having  been  appointed  such  by  the  last  will  and  testament  of  the 
deceased,  and  their  power  under  said  will  to  sell  and  convey  certain 
portions  of  the  real  estate  of  the  deceased,  for  the  purposes  therein 
mentioned,  and  that  in  pursuance  thereof,  and  under  the  authority 
therein  contained,  they  had  sold  and  conveyed  the  piece  of  ground 
in  question,  as  already  stated,  to  Samuel  Thompson;  without  men- 
tioning the  mortgage  taken  by  them  of  him  to  secure  the  purchase- 
money,  but  state  the  fact  of  Thompson's  having  made  default  in 
paying  the  purchase-money,  and  that  in  consequence  thereof,  they, 
"  the  executors  aforesaid,  have  by  due  process  of  law  regained  the 
title  and  possession  of  said  real  estate,  as  will  fully  appear  by  the 
record  of  a  certain  action  of  ejectment,"  being  the  same  mentioned 
above.  Then  after  stating  by  a  further  recital,  that  the  annuity 
given  to  the  said  Theodosia  Woods,  by  the  will  aforesaid,  had  fallen 
greatly  in  arrear;  and  that  it  had  become  necessary  to  dispose  of 
some  portion  of  the  real  estate  in  fee  simple,  in  order  to  comply 
with  the  injunction  of  the  said  will,  they  by  their  individual  names, 
with  the  addition  thereto  of  "  executors  as  aforesaid,"  grant  bar- 
gain and  sell,  the  piece  of  ground  in  question,  as  stated  above,  to 
the  said  Theodosia  in  fee,  concluding  with  a  covenant  in  the  fol- 
lowing words:  "  And  the  said  James  Ross,  Henry  Woods  and  John 
M'Donald,  their  heirs,  executors  and  administrators,  will  for  ever 
warrant  and  defend  the  same  to  the  said  Theodosia,  her  heirs  and 
assigns  against  them,  the  said  James  Ross,  Henry  Woods  and  John 
M'Donald,  or  either  of  them,  and  the  survivors  or  survivor  of  them, 
and  against  every  person  lawfully  claiming  the  same  from,  by  or 
through  them  or  either  of  them,  or  the  survivors  or  survivor  of 
them."  The  executors  of  Theodosia  Woods,  after  her  death,  under 
a  power  contained  in  her  will,  by  their  deed,  dated  the  15th  of  July 
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1833,  sold  and  conveyed  the  said  ground,  for  the  consideration 
therein  mentioned,  in  fee  to  Westly  P.  Hunt,  Theodosia  P.  Hunt 
and  Robert  A.  Hunt,  who,  by  their  deed  dated  the  10th  of  Decem- 
ber 1833,  for  the  consideration  therein  mentioned,  sold  and  con- 
veyed the  same  in  fee,  to  William  T.  Hamilton  and  William  V. 
Robinson,  the  plaintiffs  below.  But  during  the  time  that  Thompson 
held  the  ground  under  the  conveyance  from  the  executors  of  John 
Woods,  deceased,  John  Gano,  on  the  4th  of  November  1819,  ob- 
tained a  judgment  in  the  court  of  common  pleas  of  Allegheny 
county  against  him,  for  a  debt  of  1384  dollars  81  cents,  under  which 
the  ground  was  regularly  taken  in  execution,  and  sold,  as  the  pro- 
perty of  said  Thompson,  under  a  writ  of  venditioni  ezponas,  re- 
turnable to  October  term  of  the  said  court  1833,  to  James  Ross, 
Esq.,  one  of  the  executors  of  the  said  John  Woods,  Esq.,  deceased, 
and  grantors  of  the  said  ground  to  the  said  Theodosia  Woods,  for 
the  sum  of  5000  dollars;  and  a  deed,  perfecting  the  sale  thereof, 
was  made  to  him  by  the  sheriff,  to  whom  the  process  was  directed, 
and  duly  acknowledged  in  open  court  on  the  25th  day  of  Novem- 
ber 1833. 

The  court  below  rendered  a  judgment  for  the  plaintiff. 

Shaler,  for  plaintiff  in  error. 

Metca/f,  for  defendant  in  error,  cited  7  Watts,  showing  the  ap- 
propriation of  the  money  arising  from  the  sheriff's  sale.of  the  pro- 
perty to  Mr  Ross.  Likewise,  1  Cond.  Chan.  Rep.  567;  2  Simons 
Sf  Stewart  519.  On  the  subject  of  estoppel,  12  Johns.  201;  3  Ohio 
Rep.  134;  1  Ibid.  477.  And  as  to  the  effect  of  recitals  in  a  deed,  2 
Stark.  52;  3  Eng.  Com.  Law  Rep.  240;  6  Watts  60.  And  to 
show  that  the  grantors  in  their  deed  to  Theodosia  Woods,  would 
be  liable  on  their  covenant,  which  must  be  regarded  as  personal. 
2  Whart.  Dig.  56;  4  Burr.  2008;  1  Johns.  Ca.  90;  16  Johns.  36; 
S  Mass.  Rep.  162;  11  Johns.  94;  2  Prest.  on  Mstr.  210. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  terms  of  the  covenant,  on  the  part  of  the 
plaintiffs  below,  being  "  to  make  and  execute  to  the  defendant,  his 
heirs  arid  assigns,  a  good  and  sufficient  deed  for  the  said  piece  of 
ground  in  fee  simple,  with  general  warranty  of  a  clear  title,  and 
free  from  all  incumbrances,"  cannot  be  satisfied  merely  by  the  exe- 
cution and  tender  of  a  deed  of  conveyance  containing  a  covenant 
to  that  effect,  when  a  defect  in  the  title  or  an  incumbrance  on  the 
estate  appears  or  is  shown  to  exist;  because,  from  the  language  of 
the  covenant,  it  is  manifest  that  it  was  the  intention  of  the  parties 
at  the  time,  that  the  title  to  the  estate  and  the  estate  itself,  should 
be  free  from  all  objection  or  defect  and  incumbrances  at  the  time  of 
the  deed's  being  executed.  The  insertion,  however,  of  such  a 
covenant  in  the  deed,  would  doubtless  be  requisite  for  the  purpose 
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of  protecting  the  purchaser  from  defects  and  incnmbrances  which 
may  exist,  but  are  not  known  to  him.  In  such  case,  it  is  not  necessary 
that  the  purchaser  should  show  that  the  title  of  the  seller  is  decidedly 
bad,  in  order  to  warrant  the  refusal  of  an  acceptance  of  it.  It  is 
sufficient  for  him  to  show  that  it  is  doubtful,  or  attended  with  cir- 
cumstances unknown  to  him  at  the  time  of  the  purchase,  which 
must  in  all  human  probability  involve  him  in  a  lawsuit  and  the  ex- 
penses thereof,  unless  he  should  buy  his  peace  by  paying  a  very 
considerable  sum  of  money.  In  the  ordinary  case  of  an  agreement 
for  the  purchase  of  an  estate,  couched  in  terms  much  less  strong 
than  the  present,  merely  binding  the  seller  to  make  a  good  title  to  the 
purchaser  for  it,  the  latter  cannot  be  compelled  to  accept  of  a  doubtful 
title.  This  is  the  settled  and  invariable  rule  in  equity  on  a  bill  for 
a  specific  performance  of  the  contract.  Morlow  v.  Smith,  2  P. 
Wms  198;  Mitchell  v.  Neale,  2  Ves.  679;  Shapland  v.  Smith,  1 
Bro.  C.  C.  75;  Cooper  v.  Denne,  4  Bro.  C.  C.  80;  1  Sugden  on 
Vend.  339,  340,  and  the  cases  there  referred  to.  And  I  take  it  that 
it  is  also  a  good  defence  at  law  too,  in  an  action  brought  by  the 
vendor  to  compel  the  payment  of  the  purchase-money  as  in  this 
case.  Hartley  0.  Penhall,  Peake's  Ca.  131;  Wilde  v.  Trout,  4  Taunt. 
334.  For  it  would  be  most  unreasonable  to  make  the  purchaser 
pay  the  purchase-money  without  getting  what  he  contracted  for; 
such  as  a  title  free  from  all  objection,  if  not  suspicion.  But  can  one 
be  so,  which,  if  accepted  of,  and  the  estate  taken  possession  of 
under  it,  will,  to  an  absolute  certainty  almost,  involve  the  purchaser 
in  a  law  suit?  As  it  appears  plainly  that  he  could  not  have  con- 
templated any  thing  of  the  kind  in  making  his  contract  for  the  pur- 
chase, it  would  be  highly  unjust  to  force  such  an  evil  upon  him. 

Then  what  is  the  title  which  the  plaintiffs  below  have  shown  for 
the  ground  sold  by  them  to  the  defendant?  They,  as  it  appears,  are 
invested  with  the  title,  or  right  which  Theodosia  Woods  had  to  it; 
but  she  had  no  claim,  excepting  what  she  had  acquired  under  the 
conveyance  from  James  Ross,  Henry  Woods,  and  John  M 'Dona Id, 
Esqrs.;  because  they  could  only  convey  what  they  had  at  the  time; 
and  it  is  perfectly  clear,  that  at  the  time  they  conveyed  to  Mrs 
Woods,  they  had  no  interest  or  authority  whatever  in  or  over  the 
ground,  excepting  what  was  vested  in  them  by  the  mortgage,  which 
they  had  taken  of  Samuel  Thompson;  for,  under  the  authority  given 
to  them  by  the  will  of  their  testator,  they  had  by  their  deed  of  con- 
veyance divested  themselves  of  all  their  right  and  authority  so  ac- 
quired, and  thereby  invested  Samuel  Thompson  with  the  fee  sim- 
ple estate  in  the  ground,  which  remained  in  him,  so  far  as  it  was 
not  affected  by  the  mortgage.  The  mortgage,  however,  in  law, 
merely  stripped  Thompson  of  the  legal  title;  but  in  equity,  it  being 
considered  a  security  simply  for  the  payment  of  the  debt  mentioned^ 
in  it,  he  still  continued  to  be  the  owner  of  the  ground  in  fee;  and  the 
judgment  of  Gano,  as  soon  as  obtained,  became  a  lien  upon  it  as 
such,  subject,  however,  to  the  prior  lien  created  by  the  mortgage. 
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Thus  it  appears  that  the  plaintiffs  below,  being  the  assignees  of  Mrs 
Woods,  can,  at  most,  independently  of  the  circumstance  of  Mr 
Ross  having  purchased  all  the  estate  and  interest  of  Samuel  Thomp- 
son in  the  ground  at  sheriff's  sale,  under  the  Gano  judgment,  be 
considered  as  the  assignees  of  the  mortgage  given  by  Thorrrpson, 
and  entitled  as  such  to  hold  the  possession  merely  of  the  ground, 
for  that  was  all  that  was  in  reality  regained  by  Messrs  Ross,  Woods 
and  M'Donald,  in  their  action  of  ejectment  against  him,  until  they 
are  paid  the  amount  of  the  mortgage-debt,  with  interest  thereon, 
during  the  time  that  Thompson  had  the  possession.  It  was  certainly 
a  mistake  in  those  gentlemen  to  recite  in  their  deed  of  conveyance 
to  Mrs  Woods,  that  they  had  by  their  proceeding  in  the  action  of 
ejectment  regained  the  title;  for  the  title  to  the  freehold,  or  fee  in 
the  ground,  was  in  nowise  affected  thereby:  it  remained  as  it  did 
before,  without  any  change;  it  was  the  possession  alone  that  was 
regained  and  changed  by  the  recovery  in  the  ejectment,  which  had 
no  effect  whatever  in  foreclosing  the  mortgagor's  right  to  redeem 
the  estate.  But  it  is  said,  as  Mr  Ross  became  invested  by  his  pur- 
chase at  the  sheriff's  sale  with  all  Thompson's  interest  and  estate 
in  the  ground,  that  his  purchase  thereof  enured,  under  his  covenant 
contained  in  the  deed  made  to  Mrs  Woods,  to  her  benefit,  and  passed 
to  the  plaintiffs  below  as  her  assigns:  thaUt  would  be  an  infraction 
of  his  covenant  to  attempt  to  claim  the  ground  as  his  right;  and 
hence  he  would  be  estopped  thereby  from  doing  so.  But  as  it  ap- 
pears that  a  considerable  portion  of  the  money  paid  by  Mr  Ross  for 
the  ground,  on  the  sheriff's  sale  thereof,  was  actually  paid  by  him 
out  of  his  own  pocket,  it  is  therefore  most  probable  that  he  will,  if 
he  has  not  already,  assert  his  right  acquired  under  the  sale,  and  be 
unwilling  to  give  it  up,  without  being  reimbursed  at  least  the  amount 
of  the  money  so  paid  out,  with  interest  thereon.  Now  it  may  be, 
that  Mr  Ross,  under  the  liberal  construction  given  to  covenants  for 
title  in  the  case  of  Butler  v.  Swinnerton,  Palm.  339;  S.  C.  Cro.  Jac. 
657;  and  the  principle  established  in  Hurd  v.  Fletcher,  Doug.  43, 
and  recognized  in  Evans  v.  Vaughan,  4  Barn.  <§•  Cress.  261;  S.  C. 
10  Eng.  Com.  Law  Rep.,  may  be  precluded  from  claiming  the 
ground  in  question,  even  if  he  were  to  tender  to  the  plaintiffs  beloAv 
the  amount  of  the  mortgage-debt,  with  the  interest  thereon,  as  it 
might  be  thought  to  be  a  claim  derived  "through  himself,"  which 
would  be  in  opposition  to  his  covenant  contained  in  the  deed  made 
by  him  and  the  other  gentlemen  to  Mrs  Woods.  But  it  must  be 
observed  that,  although  Mr  Ross  being  no  party  to  this  action,  has 
had  no  opportunity  of  being  heard  on  the  subject  of  his  right  or 
claim,  and  therefore  would  not  be  bound  or  concluded  by  any  deci- 
sion which  we  would  make  here  in  regard  to  his  right,  yet  it  is  ob- 
vious, if  we  were  to  come  to  a  conclusion  against  his  right,  and  it 
should  happen  to  be  erroneous,  that  it  might  prejudice  him,  perhaps, 
hereafter,  so  far  as  to  defeat  his  right  altogether  in  a  future  action 
brought  by  him  to  enforce  it.  The  right,  therefore,  of  a  third  per- 
x. — 2  L 
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son,  brought  collaterally  into  view,  as  his  is  here,  ought  not  to  be 
passed  on  by  the  court,  when  he  cannot  be  heard  in  defence  of  it, 
especially  where  any  doubt  or  difficulty  arises  in  regard  to  it,  ex- 
cepting when  it  is  indispensably  requisite  to  do  so,  in  order  to  settle 
and  determine  the  issue  between  the  parties  to  the  action.  But  here 
we  think  such  necessity  does  not  exist:  for  the  claim  of  Mr  Ross 
against  the  title  or  right  of  the  plaintiffs  below  presents  a  question, 
perhaps,  some  what  new  here,  and  such  as  will  certainly  be  attended 
with  an  expense,  and  perhaps  some  risk,  to  have  it  settled,  which 
the  plaintiffs  below,  according  to  their  agreement  with  the  defend- 
ant for  the  sale  of  the  ground  in  question,  have  no  right  to  impose  on 
him.  We,  therefore,  without  deciding  upon  Mr  Ross's  claim,  re- 
verse the  judgment  rendered  for  the  plaintiffs  below,  and  direct 
judgment  to  be  entered,  on  the  case  stated,  for  the  defendant. 
Judgment  reversed,  and  judgment  for  the  defendant. 


O'Conner  against  Forster. 

In  an  action  for  a  breach  of  a  contract  to  carry  wheat  from  Pittsburgh  to  Phila- 
delphia, the  difference  between  the  value  of  the  wheat  at  Pittsburgh,  with  the 
freight  added,  and  the  market  price  at  Philadelphia,  at  the  time  it  would  have 
arrived  there,  if  carried  according  to  contract,  is  the  measure  of  damages. 

ERROR  to  the  district  court  of  Allegheny  county. 

This  was  an  action  on  the  case,  by  J.  and  E.  Forster  against 
O'Conner  and  others,  to  recover  damages  against  the  defendants, 
as  common  carriers,  for  refusing  to  transport  from  Pittsburgh  to 
Philadelphia,  a  quantity  of  wheat  according  to  contract.  The  ver- 
dict and  judgment  in  the  court  below  were  in  favour  of  the  plaintiffs, 
and  the  defendants  excepted  to  the  charge  of  the  court,  and  brought 
this  writ  of  error. 

The  defendants,  trading  under  the  firm  of  the  Pittsburgh  Trans- 
portation Line,  contracted  with  the  plaintiffs  to  transport  from  Pitts- 
burgh to  Philadelphia,  one  thousand  bushels  of  wheat,  to  be  deliv- 
ered to  them  by  the  plaintiffs,  on  or  before  the  10th  day  of  November 
1837,  and  to  be  delivered  to  a  certain  Isaiah  Bell,  in  Philadelphia, 
who  had  purchased  it  from  the  plaintiffs.  The  wheat  was  delivered 
to  the  defendants  on  the  morning  of  the  10th  of  November,  ready 
for  transportation — but  they  refused  to  receive  it.  The  evidence 
showed  that  Bell  had  purchased  the  wheat  of  the  plaintiffs,  for  one 
dollar  and  65  cents  per  bushel,  on  the  faith  of  its  delivery  to  him  in 
Philadelphia  by  the  plaintiffs.  Bell,  in  the  same  manner,  had  sold 
it  to  Chile  &  Barnett,  of  Philadelphia,  for  one  dollar  and  80  cents  per 
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bushel,  to  be  delivered  before  the  canal  closed.  Owing  to  the  non- 
arrival  of  the  wheat  according  to  contract,  the  price  of  it  falling  in 
the  mean  time,  Bell,  in  order  to  indemnify  himself,  retained  in  his 
hands  the  proceeds  of  a  former  sale  to  him  by  the  plaintiffs.  Bell 
stated  in  evidence,  that  had  the  wheat  arrived  in  Philadelphia  in 
due  course  of  transportation  after  the  10th  of  November,  it  would 
have  brought  2  dollars  and  10  cents  per  bushel.  Another  witness 
stated,  that  in  the  fall  of  1837,  the  plaintiffs  contracted  to  deliver  to 
him  in  Philadelphia  1500  bushels  of  wheat,  at  1  dollar  and  12$ 
cents  per  bushel.  The  price  of  wheat  in  November  1837  in  Pitts- 
bugh  was  shown  to  have  been  1  dollar  and  15  cents,  1  dollar  and 
20  cents,  and  I  dollar  and  10  cents.  The  freight  agreed  on  was  45 
cents. 

The  court  below  charged  the  jury  as  follows: 

Grier,  president. — "  If  the  jury  believe  the  contract,  as  stated  by 
the  witness  Isaiah  Bell,  that  the  defendants  agreed  to  carry  1000 
bushels  of  wheat,  if  delivered  on  or  before  the  10th  of  November, 
and  that  plaintiffs  were  ready  to  deliver  the  wheat  on  that  day,  and 
defendants  refused  to  receive  and  carry  it  according  to  their  con- 
tract, the  plaintiff's  will  be  entitled  to  recover  from  defendants  such 
damages  as  were  the  ( necessary  consequences'  of  their  breach  of 
their  contract. 

"  What  should  be  the  proper  measure  of  the  damages  in  this 
case,  has  been  a  matter  of  some  dispute  and  considerable  difficulty 
in  the  mind  of  the  court. 

"  The  only  case  which  I  find  'in  point,'  on  this  subject,  is  Bracket 
v.  McNair,  14  Johns.  170 — which  makes  the  measure  of  damages 
the  difference  between  the  value  of  the  articles  to  be  carried,  at  the 
place  of  their  intended  embarkation,  and  (heir  value  at  the  place  of 
intended  delivery — minus  the  carriage  and  necessary  expenses. 
In  that  case,  by  the  refusal  and  neglect  of  the  carrier  to  take  the 
goods  at  the  time  agreed,  the  opportunity  of  the  transportation  was 
altogether  lost  by  the  intervention  of  the  embargo  or  non-interven- 
tion act.  In  this  case  it  is  contended  that  the  measure  of  damages 
should  be  the  difference  between  the  price  agreed  upon,  and  that 
for  which  their  carriage  might  have  been  obtained  by  others;  and 
this  would  be  true  if  such  was  the  case  here.  The  plaintiff  would 
have  no  right  by  his  own  negligence  or  want  of  care,  to  incur  a 
voluntary  loss  for  the  purpose  of  imposing  it  on  defendants,  as  a 
penalty  for  their  breach  of  contract.  If,  as  is  usually  the  case  here, 
another  conveyance  could  have  been  obtained  for  this  wheat  before 
the  canal  froze  up,  by  a  little  extra  expense  and  the  delay  of  a  day 
or  two,  he  would  have  no  right  to  claim  greater  damages  than 
would  have  been  incurred  by  such  extra  expenses  and  delay.  But 
have  you  any  evidence,  that  the  plaintiff  could  have  got  his  wheat 
transported  at  any  reasonable  price  that  fall  at  all?  It  is  evident 
from  the  testimony  in  the  case,  and  well  known  facts  in  the  history 
of  our  transportation  on  this  canal,  that  there  is  a  great  uncertainty 
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as  to  the  time  the  canal  freezes  up;  sometimes  the  navigation  is 
stopped  by  the  middle  of  November,  and  even  before  it;  and  if  a 
carrier  agrees  to  deliver  goods  within  a  certain  number  of  days, 
and  fails  to  do  it  through  the  freezing  of  the  canal,  he  has  either  to 
transport  them  in  wagons  at  a  great  expense,  or  keep  them  all 
winter  at  a  great  risk  to  themselves,  &c.  &c.,  and  of  damages  for 
their  non-delivery  in  time.  Hence  we  seethe  reason — why  these 
parties  consider  the  delay  of  delivery  to  the  carrier  here  so  import- 
ant, and  why  the  defendants  refused  to  accept  and  carry  them  ac- 
cording to  their  contract — but  offered  to  carry  if  the  plaintiffs  would 
risk  the  freezing  of  the  canal.  There  is  no  pretence  that  the  de- 
fendants had  not  boats,  or  the  means  of  carriage  on  the  canal  on 
the  10th,  and  for  several  days  after,  if  they  had  chose  to  run  the 
risk  consequent  upon  their  contract;  most  probably,  therefore,  their 
refusal  to  accept  the  goods  originated  from  the  prospects  of  an  early 
winter,  and  the  probability  that  they  would  incur  great  risk  of  loss, 
from  having  their  boats  frozen  up  in  the  canal.  If  this  were  the 
case,  that  these  carriers  chose  to  take  the  consequences  of  a  breach 
of  their  contract,  rather  than  run  the  risk  consequent  on  a  compli- 
ance with  it,  is  it  probable  that  the  plaintiffs  would  have  got  other 
carriers  to  undertake  it  for  any  reasonable  advance  on  the  price 
agreed  to  be  given  to  defendants?  If  their  refusal  to  carry  did  not 
arise  from  their  inability  to  perform  the  contract,  but  their  unwil- 
lingness to  run  the  risk,  why  should  they  ask  you  to  presume  that 
others  could  be  found  less  prudent  than  themselves,  who  would 
undertake  the  job  for  any  usual  compensation?  At  least  as  they 
have  not  shown  that  the  plaintiff  might  have  got  them  transported 
by  others,  for  a  small  or  reasonable  advance  of  compensation — 
they  ought  not  to  ask  you  to  presume  the  fact,  which  their  own 
conduct  shows  to  be  improbable.  The  plaintiff  was  not  bound  to 
ship  the  wheat  till  spring,  and  lie  out  of  his  capital — and  to  have 
sent  it  by  wagons  would  have  made  the  damages  worse.  If  such 
be  your  views  of  the  facts,  this  case  would  then  be  within  the  cate- 
gory of  the  one  just  stated,  where  the  embargo  hindered  the  goods 
from  being  transported — and  the  measure  of  damages  should  be 
the  loss  sustained  by  plaintiff — by  not  having  the  goods  delivered 
in  Philadelphia.  The  value  of  wheat  here  on  the  10th  of  Novem- 
ber 1837,  was  one  dollar  and  15  cents  per  bushel;  add  carriage  to 
Philadelphia,  45  cents — his  wheat  would  have  cost  him  in  Phila- 
delphia, one  dollar  and  60  cents — by  his  contract  with  Bell,  he  was 
to  receive  one  dollar  and  65  cents;  here  then  would  be  five  cents  a 
bushel  direct  loss  to  himself;  and  if  you  believe  he  had  made  a 
binding  contract  with  Bell,  he  would  be  liable  to  Bell  for  damages 
for  what  the  wheat  would  have  sold  for — He  had  sold  to  another 
for  one  dollar  and  80  cents.  His  fair  claim  then  to  damages  on 
plaintiff  would  be  at  least  15  cents — whether  more  we  have  no 
evidence.  If  you  believe  this  to  be  the  case  then  20  cents  a  bushel 
would  be  the  measure  of  damages  in  this  case.  This  is  the  most 
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probable  view  of  the  case  for  defendants — for  if  we  take  the  mar- 
ket value  at  Philadelphia,  as  the  criterion,  (which  probably  might 
be  done,)  it  makes  the  damages  fifty  cents  a  bushel — as  to  interest 
it  is  a  matter  within  your  discretion;  it  does  not  follow  necessarily 
that  interest  be  calculated  on  unliquidated  damages — at  least  before 
suit  brought;  as  defendant  may  not  be  supposed  to  show  what 
plaintiffs'  claim  justly  is." 

The  plaintiff  in  error  assigned  the  following  errors: — 

1.  The  court  erred  in  instructing  the  jury,  that  the  measure  of 
damages  was  the  difference  between  the  value  of  the  wheat  here, 
(in  Pittsburgh,)  adding  the  freight,  and  the  value  in  Philadelphia. 

2.  There  was  error  in  charging  the  jury,  that  the  rule  for  dama- 
ges was  not  the  difference  between  the  price  of  freight  agreed  upon, 
and  that  for  which  the  wheat  might  have  been  carried  by  others. 

M^Candless,  for  plaintiffs  in  error,  contended,  that  the  court 
below  erred  in  their  charge  to  the  jury.  It  is  to  be  presumed  the 
plaintiff  could  have  procured  the  transportation  of  his  wheat  by 
other  persons,  and  unless  he  shows  he  could  not,  his  damages  were 
only  nominal.  If  he  can  go  beyond  that,  yet  the  price  at  the  mar- 
ket of  delivery  is  too  uncertain  and  fluctuating  to  furnish  a  just 
standard.  If  goods  are  damaged  or  lost,  the  value  at  the  point 
of  delivery  may  be  the  measure  of  damages,  but  not  for  the  failure 
of  transportation.  Here  there  was  no  evidence,  that  the  plaintiffs 
had  actually  sustained  damage,  or  that  Bell  had  ever  paid  them  for 
breach  of  contract.  He  cited  2  Conn.  Rep.  485;  6  Watts  424;  3 
Wash.  C.  C.  194.  The  damages  given  were  speculative. 

Findlay,  for  defendants  in  error,  argued,  that  the  court  below 
were  right.  The  price  at  Philadelphia,  which  Bell  had  agreed  to 
pay  to  the  plaintiff,  so  far  as  it  exceeded  the  value  of  the  wheat  at 
Pittsburgh  and  the  freight,  was  a  clear  loss  to  the  plaintiff.  Indeed 
we  contended  below,  that  the  market  price  at  I^hiladelphia  was 
two  dollars  and  10  cents  per  bushel,  and  that  we  ought  to  be  allowed 
at  that  rate.  He  cited  Bracket  v.  M'Nair,  14  Johns.  170,  as  in 
point. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  defendants  were  bound  by  their  contract  to 
transport  the  wheat  from  Pittsburgh  to  Philadelphia,  and  have 
shown  no  legal  excuse  for  refusing  to  do  so.  The  question  is, 
what  is  the  measure  of  damages  to  be  paid  by  a  carrier  for  viola- 
ting such  a  contract?  The  defendants  contend,  that  the  damages 
should  be  merely  nominal,  unless  the  plaintiffs  show  that  they  could 
not  get  the  wheat  carried  by  some  other  person.  But  we  think  it 
is  the  duty  of  the  defendants  to  do  this  if  practicable,  and  not  of  the 
plaintiffs.  Then  as  the  defendants  have  not  fulfilled  their  engage- 
x.— 2  L* 
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ment,  the  next  thing  tie  ought  to  do,  is  to  place  the  plaintiffs  in  the 
same  situation  as  if  they  had  fulfilled  it.  They  ought  to  be  indem- 
nified. The  wheat  was  a  consumable  article  of  merchandize,  at 
its  port  of  destination,  calculated  for  sale  in  the  market  there,  where 
the  price  fluctuates  from  day  to  day,  and  sometimes  from  hour  to 
hour.  The  market  value  of  the  article  there,  at  the  time  it  would 
probably  have  arrived  and  been  ready  for  sale,  is  what  it  would 
have  been  worth  to  the  plaintiffs,  and  the  difference  between  that 
and  the  value  at  the  place  of  shipment,  added  to  the  cost  of  freight, 
is  the  amount  of  loss  Avhich  the  plaintiffs  have  sustained.  In 
Bracket  v.  M'Nair,  14  Johns.  170,  this  rule  was  recognized.  It 
was  an  action  for  a  breach  of  contract  to  transport  salt  from  A  to 
J3,  and  it  appeared  that  other  vessels  sailed,  and  there  was  no 
reason  why  the  plaintiff's  salt  was  not  carried  at  the  time  agreed 
on;  the  difference  between  the  value  of  the  salt  at  A,  and  its 
increased  value  at  B,  was  deemed  the  proper  measure  of  damages. 
This  rule  seems  to  be  fair  and  reasonable,  and  the  only  one  by 
which  justice  can  be  done  between  the  parties.  There  is  no  reason 
why  carriers  who  engage  with  merchants  to  transport  merchandize, 
should  not  be  held  to  a  strict  performance  of  their  engagements, 
and  that  is  to  be  done  by  obliging  them  to  indemnify  the  shippers 
fully.  Here,  it  would  seem,  the  market  price  in  Philadelphia  was 
two  dollars  and  six  cents  per  bushel;  but  the  jury  were  permitted 
to  give  less,  if  they  believed  the  plaintiffs'  vendee  had  sold  the 
wheat  at  one  dollar  and  80  cents,  and  of  this  direction  the  defend- 
ants had  no  cause  to  complain. 
Judgment  affirmed. 


Wilson  against  M'Neal. 

Prima  fade  the  presumption  of  law  arising  from  the  acceptance  of  a  deed  by 
a  vendee  is,  that  it  is  an  execution  of  the  whole  contract  to  convey,  and  the 
rights  and  remedies  of  the  parties  are  to  be  determined  by  it,  and  the  original 
agreement  becomes  null  and  void. 

A  covenant  to  convey  land,  together  with  the  right  to  erect  a  dam,  and  to 
flow  water  back  upon  the  land  of  the  vendor,  is  not  complied  with  by  a  tender 
of  a  deed  for  the  land,  omitting  all  reference  to  the  easement. 

A  vendee  of  land  is  not  bound  immediately  to  accept,  or  refuse  to  accept,  a 
deed  tendered  to  him;  he  may  demand  a  reasonable  time  to  examine  it,  or  sub- 
mit it  to  his  counsel.  And  if  a  vendee  refuse  to  accept  a  deed  tendered  to  him, 
upon  reasons  well  or  ill  founded,  or  without  assigning  any  reason,  he  is  not 
thereby  deprived  of  the  locus  penitentiae,  but  may  afterwards  demand  his  deed. 

ERROR  to  the  district  court  of  Crawford  county. 

Humphrey  S.  M.  Wilson  against  V.  S.  M'Neal.    This  was  an 
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action  of  covenant  upon  an  article  of  agreemeift  for  the  purchase  and 
sale  of  land. 

The  declaration  states  "that  when  a  regular  conveyance  is  made 
of  the  title  of  the  aforesaid  lot  123,  pursuant  to  the  agreement  enter- 
ed into  by  the  said  M'Neal  and  John  Reynolds,  Esq.,  that  the  said 
V.  S.  M'Neal  is  to  retain  all  the  following  parcel  of  land,  part  of 
the  above  described  lot,  No.  123,  bounded  as  follows  (describing  the 
whole  lot  by  its  boundaries).  The  part  of  the  above  lot,  belonging 
to  M'Neal,  is  bounded  by  a  si  ream  to  a  certain  ash  tree.  And  the 
said  V.  S.  M'Neal,  for  himself,  his  heirs  and  administrators,  hereby 
covenants  and  agrees  with  the  said  Humphry,  his  heirs  and  assigns, 
to  make  a  deed  in  fee  to  the  said  Humphry  for  all  the  residue  of 
land  contained  in  said  lot  No.  123,  with  its  appurtenances,  and  the 
said  V.  S.  M'Neal  covenants,  in  consideration  of  having  all  the 
grain  for  his  own  family  use  ground  toll  free,  by  the  said  Humphry 
or  his  assigns,  that  he,  the  said  V.  S.  M'Neal,  will  authorize  and 
empower,  and  permit  the  said  Humphry  S.  M.  Wilson  to  erect  dams 
and  flow  back  the  water  on  any  part  of  said  lot  123,  to  any  distance 
that  will  give  a  perpendicular  fall  of  15  feet  for  the  propelling  of 
machinery.  And  it  is  farther  covenanted  and  agreed  by  the  parties, 
that,  for  all  the  land  conveyed  by  the  said  V.  S.  M'Neal  to  the  said 
Humphry,  pursuant  to  this  agreement,  the  said  Humphry  is  to 
pay  to  the  said  Reynolds,  Esq.,  or  any  other  regularly  authorized 
agent  of  the  heirs  of  the  aforementioned  George  Reid,  late  owner 
of  lot  No.  123,  the  sum  of  3  dollars  per  acre,  with  use  from  the  time 
of  the  entering  into  of  the  aforementioned  contract  between  V.  S. 
M'Neal  and  J.  Reynolds,  Esq.,  attorney  in  fact  aforesaid,  he,  the 
said  Humphry,  receiving  credit  nevertheless  for  the  amount  of  money 
advanced  by  him  to  the  said  V.  S.  M'Neal,  for  the  purpose  of  mak- 
ing the  first  payment  aforesaid,  to  the  said  John  Reynolds,  attorney 
in  fact  aforesaid."  It  then  avers  that  a  regular  conveyance  was 
made  by  said  John  Reynolds,  and  that  said  Humphry  had  paid  of 
the  purchase-money  1577  dollars,  or  thereabouts,  and  assigns  the 
breaches  as  follows:  "Yet  the  said  V.,  well  knowing  the  premises, 
hath  not  kept  his  covenants  with  him  in  manner  aforesaid,  but  hath 
wholly  broken  the  same  in  this,  that  he  did  not  when  the  said  regu- 
lar conveyance  was  made  as  aforesaid,  nor  did  at  any  time  since 
make  a  deed  in  fee  to  him,  the  said  Humphry,  as  aforesaid,  for  all 
the  residue  of  land  contained  in  said  lot,  being  480  acres,  or  there- 
abouts, to  which  he,  the  said  Humphry,  was  entitled,  according  to 
said  article,  and  the  payments  made  by  him  in  pursuance  thereof, 
with  its  appurtenances,  &c.,  did  not  then,  nor  at  any  time  since,  em- 
power, and  authorize,  and  permit, the  said  Humphry  to  erect  dams, 
and  flow  back  the  water,  as  in  and  by  said  agreement  is  contained 
and  provided,  but  wholly  neglected  to  perform  and  keep  his  said 
covenants  in  that  behalf,  and  still  does  neglect  and  refuse,"  &c. 

The  defendant  pleaded  non  infregit  conventionem  and  cove- 
nants performed,  &c. 
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The  plaintiff  gave»in  evidence  the  article  of  agreement  between 
the  parties,  the  material  part  of  which  is  contained  in  the  declara- 
tion; and  also  several  judgments  against  the  defendant,  entered  after 
the  date  of  the  agreement. 

The  plaintiff  claimed  to  recover  damages  from  the  defendant  on 
the  ground  that  he  had  not  made  or  tendered  to  him  such  a  deed 
for  the  land  as  he  had  covenanted  to  do  by  his  agreement. 

The  defendant  had  contracted  with  John  Reynolds,  as  agent  of 
George  Reid,  the  owner  of  the  land,  being  a  donation  tract  of  500 
acres  and  allowance,  for  the  purchase  of  it.  Afterwards  the  plain- 
tiff and  defendant  entered  into  the  agreement  upon  which  this  suit 
was  brought,  by  which  the  plaintiff' was  to  pay  the  purchase-money, 
excepting  what  would  pay  for  about  100  acres,  which  M'Neal  had 
partly  paid  for,  and  subsequently  fully  paid.  The  plaintiff  was  to 
receive  a  deed  from  M'Neal  for  all  but  what  M'Neal  was  to  hold, 
as  soon  as  the  deed  could  be  procured  from  the  owner.  The  pur- 
chase-money was  paid  in  pursuance  of  the  agreement,  something 
over  1500  dollars,  by  Wilson,  and  the  residue  by  defendant.  A 
deed  was  forwarded  to  Mr  John  Reynolds,  for  M'Neal,  for  the  whole 
tract  executed  by  William  P.  Reid,  administrator  of  George  Reid, 
deceased,  in  due  form.  Shortly  after  this,  some  two  or  three  weeks, 
the  defendant  executed  a  deed  to  the  plaintiff  for  485  acres  and 
some  perches,  having  previously  had  a  survey  made  of  the  part 
claimed  by  himself,  which  he  alleges  was  the  part  agreed  on  that 
should  Jbe  held  by  him.  To  this  deed,  the  father  of  the  plaintiff,  who 
was  authorized  to  receive  the  deed,  and  in  fact  who  paid  all  the 
money,  as  it  appears,  made  some  frivolous  objections,  but  which  are 
not  insisted  on  here,  and  refused  to  receive  it. 

The  plaintiff  requested  the  court  to  charge  the  jury, 

1.  That  the  defendant  was  bound  to  tender  a  deed  in  conformity 
with  the  articles  of  agreement,  and  that  the  omission  in  the  deed  of 
the  privilege  reserved  hi  the  articles  of  agreement  of  flowing  back 
the  water  on  the  land  reserved  by  defendant,  was  a  substantial  de- 
fect, and  the  plaintiff  was  not  bound  to  accept  the  deed  without  it. 

2.  That  the  judgments  given  in  evidence  were  an  incumbrance 
on  the  interest  of  the  defendant  in  the"  land,  and  the  plaintiff  was 
not  bound  to  take  a  deed  from  him  until  those  incumbrances  were 
removed. 

To  these  points  the  court  answered.  1.  That  the  defendant,  to  pro- 
tect himself,  must  show  and  satisfy  the  jury  that  he  tendered  a  deed 
in  conformity  with  the  article.  If  he  has  not  done  so,  he  will  not  be 
protected,  but  he  is  not  bound  to  do  more,  and  in  the  opinion  of  the 
court,  he  was  not  bound  to  insert  in  his  deed  a  conveyance  of  the 
privilege  permitting  the  plaintiff  to  erect  a  mill-dam  as  stipulated  in 
the  article.  There  is  no  covenant  in  the  agreement  showing  that 
a  deed  of  this  grant  was  to  be  made.  The  plaintiff  has  erected  no 
dam  or  mills  on  the  stream,  and  if  the  agreement  contemplated 
future  assurance  on  the  subject,  it  will  be  time  enough  for  the  plain- 
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tiff  to  look  for  it  when  he  has  done  something  himself.  It  is  not, 
therefore,  a  valid  objection  to  the  deed  tendered,  that  this  right  is 
not  conveyed  or  included  in  the  deed.  After  the  execution  of  the 
deed,  the  articles  of  agreement  may  remain  subsisting  and  valid  to 
enforce  other  items  of  contract  contained  therein.  And  so  may 
they  subsist  in  this  case  to  secure  the  plaintiff's  right,  whatever  it 
may  be  in  relation  to  this  covenant.  Neal  v.  Thompson,  4  Watts  405. 

2.  To  this  point  I  answer,  that  judgments  generally  bind  what- 
ever interest  the  person  against  whom  they  are  rendered  has  in 
land  in  the  county  where  obtained.  What  incumbrance  were  these 
judgments  here?  Wilson  became  the  purchaser  by  an  article  of 
agreement,  in  1836,  between  himself  and  the  defendant,  and  in  that 
stipulated  to  pay  for  the  land  mentioned  therein,  which  had  been 
previously  purchased,  as  has  been  stated,  by  the  defendant  from 
Reynolds,  agent  of  Reid.  This  was  in  1836,  prior  to  the  entry  of 
any  of  the  judgments  against  M'Neal.  Wilson  paid  something 
over  1500  dollars,  and  M'Neal  about  300  dollars.  Wilson  was  to 
have  all  the  residue  of  the  tract,  excepting  what  was  agreed  to  be 
retained  by  M'Neal,  being  about  100  acres,  as  was  then  supposed; 
Wilson  to  get  the  residue  which  turned  out  to  be  485  acres.  What 
interest  then  had  M'Neal  in  the  land  for  which  the  conveyance 
was  tendered,  that  could  be  bound  by  the  judgment?  He  never 
had  any  except  so  far  as  he  may  have  overpaid  his  share  of  the 
land  as  is  alleged,  which  is  estimated  to  be  from  50  to  60  dollars; 
36  dollars  of  which  was  refunded  by  Wilson,  and  the  balance  re- 
mains in  his  own  hands,  and  if  M'Neal  had  an  interest  to  this  ex- 
tent, Wilson  can  discharge  the  incumbrance  by  applying  the  money 
in  his  hands  to  it.  This  is  the  sum  and  substance  of  the  incum- 
brances,  and  their  existence  did  not  form  a  valid  objection  to  the 
deed  tendered. 

The  plaintiff's  counsel  has  verbally  required  us  to  charge  you, 
that  the  plaintiff,  having,  in  the  latter  end  of  May  or  in  June  1839, 
demanded  a  deed,  is  entitled  to  recover  at  least  nominal  damages 
for  the  non-compliance  of  the  defendant  with  this  demand.  I  leave 
it  to  you,  as  a  question  of  fact,  whether  this  demand  was  made  at 
the  time  sworn  to  by  the  witness,  Woodbury;  because  the  very 
next  witness,  E.  P.  Wilson,  is  called  as  to  a  demand,  and  he  says 
it  was  in  1839,  in  January.  If  it  was  before  the  tender  made,  it 
would  not  help  the  plaintiff,  as  he  insists  it  would.  I  also  say 
to  yon,  that,  if  after  a  deed  has  been  executed  and  tendered,  to 
which  only  frivolous  objections  are  made,  a  party  will  not  be  coun- 
tenanced in  urging  the  opportunity  to  make  a  demand  of  his  ad- 
versary, from  home,  in  the  woods,  without  specifying  his  objections 
to  the  former  deed,  and  thus  place  himself  in  the  attitude,  that  if  he 
can  recover  nothing  else,  still  entitles  himself  to  costs.  If  the  law 
be  as  insisted  on,  the  consequence  will  be,  that  as  often  as  a  de- 
mand is  made  a  new  tender  must  be  made.  If  the  party,  on  this 
demand,  had  refused  to  give  the  deed,  it  would  be  another  thing, 
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but  the  witness  testifies  that  M'Neal  replied  that  he  could  have  his 
deeds.  If  this  was  after  he  had  once  tendered,  and  had  tendered  a 
sufficient  deed,  then  it  was  a  sufficient  reply,  and  the  other  cannot  put 
him  into  the  costs,  because  he  did  not  happen  to  have  the  deed  with 
him. 

The  opinion  of  the  court  was  assigned  for  error. 

Riddle  and  Farrelly,  for  plaintiff  in  error. 
Derrickson  and  Church,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  case  depends  upon  the  construction  of  the 
article  of  agreement.  The  article  recites,  that  the  parties,  having 
purchased  a  tract  of  land,  agreed  to  divide  it  between  them  in  the 
manner  therein  specified.  The  defendant  to  whom  the  deed  was 
to  be  made  by  the  vendor,  reserved  to  himself  a  certain  portion  of 
the  tract,  described  by  courses  and  distances,  and  covenants  to 
make  a  deed,  in  fee  simple,  to  the  plaintiff,  for  all  the  residue  of  the 
tract,  with  the  appurtenances.  M'Neal  also  covenants,  in  con- 
sideration of  having  all  the  grain  for  his  own  use  ground  toll  free 
by  Wilson,  and  his  assigns,  that  he  will  authorize,  empower  and 
permit  Wilson  to  erect  dams  and  flow  back  the  water  on  any  part 
of  the  lot  No.  122,  to  any  distance  that  will  give  a  perpendicular 
fall  of  fifteen  feet,  for  the  propelling  of  machinery. 

The  article  contemplates  such  a  division  of  the  property  as  will 
suit  the  purposes  and  convenience  of  both  the  contending  parties, 
and  the  principal  object  of  Wilson  would  appear  to  have  been  to 
obtain  a  water  power  for  the  propelling  of  machinery.  This  it  was 
supposed  would  be  attained  by  a  license  or  permission  to  erect  a 
dam  on  his  own  land,  accompanied  with  the  right  or  privilege  to 
overflow  the  lands  of  M'Neal.  The  latter  agrees  to  give  the  former 
a  deed  for  the  residue  of  the  tract  with  the  appurtenances;  and 
what  is  this  right  to  erect  the  dam  and  overflow  the  land  of  the 
other,  but  an  appurtenant  to  the  land  conveyed,  and  so  made  by 
the  express  contract  of  the  parties?  The  contract  is  entire,  and  it  is 
very  clear  that  the  right  secured  by  the  agreement  will  pass  with 
the  land  to  the  assignee,  as  an  incident  to  it  even  without  express 
words.  The  parties  would  seem  to  have  had  in  view,  the  transfer 
of  the  land,  as  the  article  provides,  for  the  grinding  of  the  grain  toll 
free  by  Wilson  and  his  assigns.  In  fact,  if  this  were  not  the  con- 
struction of  the  agreement,  it  would  very  much  diminish  the  value 
of  the  property,  as  the  value  must  greatly  depend  on  the  water 
privilege  which  is  annexed  to  it.  The  idea  of  the  court  appears  to 
have  been  that  this  was  a  collateral  independent  covenant,  which 
would  not  merge  in  the  deed.  But  if  this  was  an  appurtenance  the 
court  was  in  error.  >  A  deed  for  land  accepted  by  the  vendee  after 
articles  of  agreement,  is  to  be  considered  as  the  ultimate  intent  of 
the  parties,  where  there  is  no  misconception  of  the  deed  by  either 
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party.  Critzen  v.  Russel,  10  Serg.  <$•  Rawle  78.  Articles  of  agree- 
ment  for  the  conveyance  of  land,  are  in  their  nature  executory,  and 
the  acceptance  of  a  deed  in  pursuance  thereof,  is  to  be  deemed 
prima  facie  an  execution  of  the  contract,  and  the  agreement 
thereby  becomes  void  and  of  no  further  effect.  Parties  may  no 
doubt  enter  into  covenants  collateral  to  the  deed,  or  cases  may  be 
supposed  where  the  deed  would  be  deemed  only  a  part  execution 
of  the  contract,  if  the  provisions  of  the  two  instruments  clearly 
manifested  such  to  be  the  intention  of  the  parties.  But  the  prima 
facie  presumption  of  the  law  arising  from  the  acceptance  of  a  deed 
is,  that  it  is  the  execution  of  the  whole  contract,  and  the  rights  and 
remedies  of  the  parties,  in  relation  to  such  contract,  are  to  be  de- 
termined by  such  deed,  and  the  original  agreement  becomes  null 
and  void.  10  Johns.  298.  As  the  right  to  overflow  the  defendant's 
land  is  a  consequence  of  the  creation  of  the  dam  on  the  land  of  the 
plaintiff,  it  is  an  appurtenant  or  incident  to  the  land  itself,  and  con- 
sequently ought  to  have  been  inserted  in  the  deed.  We  cannot, 
therefore,  agree  that  the  tender  of  a  deed,  omitting  all  reference  to 
the  water  privilege  or  easement,  was  a  compliance  with  the  article 
of  agreement.  A  court  of  chancery  would  not  compel  him  to 
accept  a  deed  which,  to  say  the  least  of  it,  would  have  exposed 
him  to  the  risk  of  waiving  that  which  was  evidently  his  principal 
object  in  entering  into  the  contract,  and  which  was  the  primary 
consideration  moving  from  the  defendant  to  the  plaintiff.  It  is 
needless  to  press  the  point,  that  this  is  an  incorporeal  hereditament 
which  lies  in  grant,  as,  for  the  reasons  above  stated,  we  are  of 
opinion  that  the  judgment  should  be  reversed. 

The  next  point  is  as  to  the  tender.  A  vendee  of  land  is  not 
bound  to  accept  or  refuse  to  accept  a  deed  for  the  premises,  imme- 
diately after  it  is  tendered  to  him  by  the  vendee.  He  may  demand 
a  reasonable  time  to  examine  it  himself,  or  submit  it  to  the  investi- 
gation of  counsel.  But  where  the  vendee  refuses  to  accept  the  deed, 
on  good  or  on  frivilous  objections,  or  without  assigning  any  rea- 
sons whatever,  he  is  not  deprived  of  the  locus penitentiae,  but  may 
waive  his  objections,  whether  well  or  ill  founded,  and  demand  his 
deed.  The  demand  of  the  deed  here,  although  made  in  the  woods, 
was,  as  is  presumed,  on  the  farm  of  the  defendant,  and  within  a 
short  distance  of  his  place  of  abode.  If  it  was  made  in  good  faith, 
the  plaintiff  had  a  right  to  require  something  more  from  M'Neal 
than  the  reply  that  he  could  have  his  deed.  His  willingness  to 
comply  with  the  contract,  should  be  manifested  by  his  acts  as  well 
as  his  words.  The  assent  of  M'Neal  to  the  plaintiff's  request,  un- 
accompanied by  any  act  or  attempt  to  comply  with  his  engage- 
ment, will  not  avail  him,  provided  the  demand  was  made  in  good 
faith,  and  M'Neal  had  a  reasonable  time  to  deliver  the  deed.  This, 
however,  will  depend  upon  the  bona  fides  of  the  transactions  mani- 
fested by  all  the  circumstances  of  the  case,  and  is  a  matter  which 
may  be  left  to  the  decision  of  the  jury. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Wyncoop  against  Heath. 

A  pre-emption  right  to  land  cannot  be  acquired  by  the  erection  of  a  house  and 
saw-mill  upon  it,  for  the  purpose  of  cutting  and  converting  the  timber  into 
lumber,  and  without  the  intention  of  clearing  and  cultivating  the  land  and  making 
it  the  means  of  supporting  a  family. 

The  direction  given  by  the  fifteenth  section  of  the  act  of  April  8,1785,  to  deputy 
surveyors  as  to  the  manner  of  locating  warrants  and  making  surveys  upon  rivers, 
is  only  applicable  to  lands  upon  the  large  streams,  such  as  have  always  been 
called  rivers,  and  is  not  applicable  to  the  stream  formerly  called  "Toby's  creek," 
and  by  a  late  act  of  assembly  "  Clarion  river;"  this  section  of  the  act,  however,  is 
but  directory,  and  a  disregard  of  it  will  not  vitiate  a  survey,  if  afterwards  re- 
turned and  accepted. 

ERROR  to  the  common  pleas  of  Jefferson  county. 

This  was  an  action  of  ejectment  brought  by  John  Wyncoop, 
against  Elijah  Heath,  to  recover  a  certain  quantity  of  land.  The 
plaintiff  claimed  to  recover  the  possession  of  the  land  in  dispute 
under  a  pre-emption  right,  which  he  alleged  he  had  thereto  by 
virtue  of  a  settlement  made  thereon.  The  defendant  claimed  by 
virtue  of  a  warrant  from  the  commonwealth  founded  upon  a  set- 
tlement made  by  one  Carr  prior  to  the  granting  of  it.  The  war- 
rant and  survey  made  in  pursuance  thereof,  for  the  defendant, 
included  land  on  both  sides  of  a  stream,  now  frequently  called 
"Clarion  river,"  but  anterior  to  1825,  or  about  that  time,  known 
by  no  other  name  than  "Toby's  creek."  The  court  below  (White, 
president)  in  their  charge  to  the  jury,  after  recapitulating  the  evi- 
dence and  making  some  preliminary  observations  thereon,  pro- 
ceeded thus:  "The  first  question,  therefore,  for  the  jury  to  decide 
is,  whether  John  Wyncoop  entered  and  continued  the  occupation 
of  this  land  with  the  intention  to  draw  the  means  of  maintaining  a 
family  from  the  proceeds  of  the  soil.  If  so  he  is  to  be  considered 
as  an  actual  settler;  but  if  his  object  was  merely  to  build  a  saw- 
mill, and  cut  the  timber  into  lumber,  and  make  gain  from  it  in  that 
way,  he  is  not  an  actual  settler,  and  can  have  no  legal  claim  to  the 
land  in  controversy. 

"This  you  are  to  determine  from  the  evidence.  He  built,  but 
cleared  no  land.  O'Harra  was  the  first  that  cleared;  he  made  a 
garden  and  potatoe  patch,  amounting  together  to  two  acres.  It  is 
proper  to  remark  that  he  (O'Harra,  who  was  a  witness)  states  he 
was  employed  by  Wyncoop  to  saw  by  the  1000.  Wilson  came  on 
next,  but  the  terms  of  his  contract  are  not  disclosed.  Goble  was 
the  next,  who  came  on  the  land  under  Wyncoop,  but  it  appears 
that  he  went  in  under  a  contract  to  build  boats,  arid  does  not  ap- 
pear to  have  had  anything  to  do  with  the  improvement  of  the  land. 
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This  is  the  substance  of  the  testimony  on  that  point;  and  it  is  for 
you  to  say  whether  the  plaintiff  is  to  be  considered  as  an  actual 
settler  or  trespasser  upon  the  property  of  the  commonwealth." 
The  court  in  a  subsequent  part  of  their  charge,  in  speaking  of  the 
defendant's  title,  say,  "We  consider  the  directions  in  the  act  of 
assembly  as  applicable  to  the  large  rivers  of  this  commonwealth, 
and  as  being  directory  to  the  deputy  surveyors  as  relates  to  the 
creeks  and  smaller  streams  within  the  same;  and  as  his  settlement 
has  been  consummated  by  patent,  the  circumstance  that  the  im- 
provement and  settlement  of  Carr,  under  which  the  defendant 
claims,  embraced  both  sides  of  the  creek,  does  not  impair  his  title." 
The  counsel  of  the  plaintiff  excepted  to  the  charge  of  the  court 
below;  and  assigned  the  following  errors:  that  the  court  below  erred 
in  charging  the  jury, 

1.  That  the  only  actual  settler,  protected  by  law,  was  he  who 
made  the  land  a  home  capable  of  supporting  a  family. 

2.  In  leaving  to  the  jury  to  decide  whether  there  was  an  actual 
settlement. 

3.  In  deciding  that  the  claim  of  an  actual  settler  could  be  ex- 
tended across  the  Clarion  river,  a  navigable  stream. 

Bujfington,  for  plaintiff  in  error,  cited  5  Watts  337;  2  Yeates 
130. 

Heath,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  has  reference  to  that  part  of  the 
charge  of  the  court  in  which  they  tell  the  jury  that  the  first  ques- 
tion for  them  to  decide  is,  "whether  John  Wyncoop  entered  and 
continued  the  occupation  of  the  land  with  the  intention  to  draw  the 
means  of  maintaining  a  family  from  the  proceeds  of  the  soil.  '  If 
so  he  is  to  be  considered  an  actual  settler;  but  if  his  object  was 
merely  to  build  a  saw-mill  and  cut  the  timber  into  lumber,  and 
make  gain  from  it  in  that  way,  he  is  not  an  actual  settler,  and  can 
have  no  legal  claim  to  the  land  in  controversy."  The  act  of  as- 
sembly of  December  30,  1786,  declares  "that  by  a  settlement  shall 
be  understood  an  actual  personal  resident  settlement,  with  a  mani- 
fest intention  of  making  it  a  place  of  abode,  and  the  means  of 
supporting  a  family,  and  continued  from  time  to  time,  unless  inter- 
rupted by  the  enemy,  or  by  going  into  the  military  service  of  this 
country  during  the  war."  Here  we  see  that  the  settler  must  reside 
in  person,  that  is,  either  by  himself  or  his  tenants,  on  the  land,  with 
the  intention  of  making  it  his  place  of  abode;  in  other  words,  his 
home,  and  the  means  of  supporting  his  family.  And  in  order  to 
meet  the  requisition  of  the  act,  such  personal  residence  on  the  land 
as  a  home,  and  making  it  the  means  of  supporting  a  family,  must 
be  continuous  and  without  interruption;  and  in  no  case  will  this 
x.— 2  M 
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be  dispensed  with,  excepting  where  the  party  is  prevented  from 
doing  so  by  the  enemy  or  by  going  into  the  military  service  of  the 
country.  Seeing  then,  the  residence  upon  the  land  must  not  only 
be  permanent  and  continuous,  but  likewise  that  the  use  of  it  for 
the  purpose  of  making  it  the  means  of  supporting  a  family,  must 
be  so,  it  is  therefore  proper  to  inquire  and  see  how  this  latter  object 
or  end  is  to  be  effected.  The  act  limits  the  pre-emption  right  of  the 
settler  to  400  acres,  a  quantity  then  thought  sufficient  in  all  cases, 
and  probably  not  too  much  in  some,  to  furnish  the  requisite  sup- 
port for  a  family  by  using  it  for  the  purposes  of  husbandry.  At 
that  day  no  man  ever  thought  of  making  a  permanent  settlement, 
and  perhaps  but  seldom,  if  ever,  at  the  present,  on  land  not  con- 
sidered susceptible  of  tillage.  This  was  the  only  use  that  would 
then,  according  to  the  custom  of  the  country,  have  been  made  of 
such  a  quantity  of  land,  so  as  to  have  procured  from  it  a  perpetual 
and  adequate  supply  for  the  support  and  maintenance  of  a  family. 
It  is  perfectly  obvious  that  the  timber  of  400  acres,  however  good 
it  might  be,  by  being  cut  and  sawed  into  lumber,  would  all  be  ex- 
hausted in  the  course  of  a  few  years  at  most;  and  the  means  of 
supporting  a  family  thereby  would  immediately  cease,  and  most 
likely  be  forever  terminated,  instead  of  being  "continued  from  time 
to  time"  according  to  the  language  of  the  act.  The  great  object 
of  the  state  in  granting  pre-emption  rights  was,  to  have  her  lands 
improved  by  tillage  as  well  as  settled,  so  that  the  value  of  them 
might  be  increased,  and  at  all  events  not  deteriorated.  But  it  is  mani- 
fest, if  such  right  were  to  be  extended  to  every  person  entering 
upon  lands  of  the  commonwealth  and  residing  there  with  his 
family,  for  the  mere  purpose  of  cutting  and  converting  the  timber 
growing  thereon  into  lumber,  that  her  object,  in  many  instances, 
would  be  entirely  frustrated,  and  the  lands  rendered  worthless  and 
altogether  unsaleable.  We  therefore  think  that  the  plaintiff  has  no 
sufficient  ground  to  complain  of  the  charge  of  the  court  below  on 
this  point. 

As  to  the  second  error,  there  is  clearly  nothing  in  it;  for  the  court, 
after  having  defined  and  explained  to  the  jury  what  in  law  consti- 
tuted a  settlement,  left  it  to  them  to  determine  from  the  evidence 
whether  the  plaintiff  had  done  all  that  was  requisite  to  complete 
it.  This  was  submitting  nothing  to  the  jury  but  the  mere  question 
of  fact,  whether,  what  the  court  defined  to  be  a  settlement,  had 
been  made  or  not  upon  the  land  by  the  plaintiff. 

The  third  error  is  alleged  to  be  founded  upon  the  15th  section  of 
the  act  of  April  8,  1785,  which  directs  and  enjoins  the  surveyor- 
general  and  his  deputies  to  locate  and  survey  the  amount  of  land 
contained  in  each  warrant,  in  one  entire  tract,  "in  such  manner 
and  form,  as  that  such  tract  shall  not  contain,  in  front  on  any  river 
more  than  one  half  of  the  length  or  depth  of  such  tract,  and  to 
conform  the  lines  of  every  survey  in  such  manner  as  to  form  the 
figure  or  plot  thereof,  as  nearly  as  circumstances  will  admit,  to  an 
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oblong  of  three  times  the  breadth  thereof."  The  direction  of  the 
act,  in  this  particular,  has  never  been  regarded,  in  practice,  as  ex- 
tending to  other  than  large  streams  of  water,  and  such  as  have 
ever  been  uniformly  called  "rivers;"  but  the  stream  in  question 
was  looked  on  and  called  a  creek  uniformly,  to  wit,  " Toby's 
creek,"  until  1825,  or  near  about  that  time,  when  it  had  the  name 
of  "Clarion  river"  first  given  to  it  by  some  one,  and,  since  that,  has 
received  this  name  in  acts  and  legislation  by  the  state.  But  if  a 
surveyor,  in  making  a  survey  should  happen  to  disregard  this 
direction  of  the  act,  the  act  in  terms  does  not  declare  that  the  sur- 
vey shall  be  void  on  that  account,  and  may  therefore  be,  considered 
as  only  directory. 
Judgment  affirmed. 


Gray  against  Griffith. 

If  goods  be  sent  to  a  merchant  who  refuses  to  receive  them  because  they  are 
not  such  as  were  ordered,  and  under  pretence  of  re-delivering  the  same  to  the 
order  of  the  owner,  spurious  articles  are  substituted,  and  the  genuine  ones  are 
not  returned  or  accounted  for,  the  owner  may  waive  the  tort,  and  recover  the 
price  for  which  the  latter  may  have  been  sold,  in  an  action  for  money  had  and 
received:  but  not  upon  a  count  for  goods  sold  and  delivered. 

ERROR  to  the  district  court  of  Allegheny  county. 

A.  and  A.  R.  Griffith  against  James  Gray.  This  was  an  action 
on  the  case  in  assurnpsit,  in  which  the  plaintiffs  charged  the  defend- 
ant in  the  first  count,  with  a  note  for  323  dollars.  In  the  second 
count,  with  goods,  wares  and  merchandize,  sold  and  delivered  on 
the  llth  of  June  1832,  and  a  promise  to  pay  for  the  same  on  the 
1st  of  November  1832.  The  third  count  was  on  a  quantum  vale- 
bant  for  the  same  goods.  The  fourth  count  was  for  money  laid 
out  and  expended.  The  fifth  count  was  special  for  interest  on  a 
note  of  1000  dollars.  • 

To  this  declaration  the  defendant  pleaded  non  assumpsit,  non 
assurnpsit  infra  sex  annos,  payment  and  set-off. 

The  evidence  went  to  show,  that  on  the  llth  of  June  1832,  the 
plaintiffs,  merchants  in  Baltimore,  sent  to  the  defendant,  residing  in 
Pittsburgh,  20  dozen  Waldron  &  Waldron  &  Griffen's  scythes,  and 
charged  him  with  them  in  their  books  of  entry  of  that  date.  The 
defendant,  however,  always  refused  to  receive  these  scythes  as  his, 
and  denied  any  liability  for  them,  in  which  the  plaintiffs  acquiesced 
by  sending  to  their  agent  before  February  1833,  an  order  to  receive 
them  from  the  defendant,  who  had  them  in  his  custody.  The  agent 
received  them,  and  sold  them  at  auction,  by  order  of  the  plaintiffs. 
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The  plaintiffs  alleged,  that  the  scythes  thus  delivered  back  to  their 
agent,  in  pursuance  of  their  order,  were  not  the  scythes  they  had 
sent,  which  were  genuine  Waldron  &  Waldron  &  Griffen's  scythes, 
but  a  spurious  article  in  imitation  of  them,  worth  from  three  to  four 
dollars  per  dozen  less  than  the  genuine;  and  he  proved,  that  in  May 
1832,  he  had  sold  to  the  defendant,  scythes  in  imitation  of  the 
Waldron  scythes,  a  spurious  article,  and  charged  as  such. 

The  court  below  instructed  the  jury  as  follows: — 

"  The  plaintiffs  were  hardware  merchants  in  the  city  of  Balti- 
more, and  in  November  1838,  brought  this  suit  against  the  defend- 
ant, James  Gray,  of  this  city,  in  which  they  state  their  claim  to  be 
as  follows: — 1.  Bill  for  20  dozen  scythes,  sold  June  11,  1832,  285 
dollars  and  25  cents.  2.  A  note  from  defendant  to  plaintiffs,  for 
the  sum  of  321  dollars  and  86  cents,  dated  the  3d  of  September 
1831,  payable  in  12  months.  3.  A  balance  of  interest  on  a  former 
judgment,  50  dollars,  admitted  by  defendant  to  be  due  when  plain- 
tiff, at  his  request,  assigned  the  judgment  to  the  person  who  ad- 
vanced the  money  to  satisfy  it.  4.  For  costs  paid  by  plaintiffs  in  a 
suit  instituted  by  defendant  in  Baltimore,  on  which  plaintiffs  be- 
came his  bail  for  the  costs,  amounting  in  all  to  55  dollars  and  76 
cents.  To  these  demands  the  defendant  has  entered  several  pleas: 
1.  That  he  did  not  assume.  2.  That  he  did  not  assume  within  six 
years.  3.  That  he  has  paid,  and  set  off,  besides  other  pleas  not 
necessary  to  be  noticed. 

"  And  first  as  to  the  bill  for  the  scythes.  To  this  demand  the 
statute  of  limitation  applies,  unless  there  is  something  in  the  evi- 
dence to  bring  it  within  the  exceptions.  The  exception  as  to  mer- 
chants' accounts,  does  not  apply,  as  it  is  a  bill  for  a  special  order, 
and  there  is  no  continuing  account  between  the  parties.  The  ac- 
knowledgment, of  indebledness  by  defendant,  cannot,  by  any  fair 
construction,  be  applied  to  this  account,  as  defendant's  letters  show, 
that  he  always  refused  to  receive  these  scythes,  and  denied  any 
liability  for  them,  in  which  also  the  plaintiffs  acquiesced  by  order- 
ing them  to  be  delivered  up  to  their  agent. 

"  But  it  has  been  contended,  that  the  scythes  delivered  up  on 
plaintiffs'  order  to  their  agent,  were  not  the  same  as  those  sent  to 
defendant,  but  a  different  lot  of  inferior  quality,  and  that  the  agent 
in  accepting  them,  exceeded  his  authority,  and  therefore  his  act 
was  void.  It  is  true  that  when  an  agent  exceeds  his  authority  his 
act  does  not  bind  his  principal. 

"  The  order  to  Nicholas  Griffith,  to  receive  this  lot  of  goods  from 
Mr  Gray,  is  without  date,  but  appears  to  have  been  given  at  least 
before  the  19th  of  February  1833,  as  plaintiffs'  letter  of  that  date 
speaks  of  it  as  having  been  then  given.  The  defendant  is  in  pos- 
session of  that  order,  which  is  prima  facie  evidence,  that  the  goods 
were  delivered  to  the  agent.  Nor  is  there  a  word  of  complaint  in 
any  of  plaintiffs'  letters,  in  evidence  before  you,  written  since  that 
time,  that  the  agent  exceeded  his  authority,  or  that  the  right  goods 
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were  not  delivered  to  him;  and  while  he  urges  the  payment  of  the 
other  debts,  I  do  not  see  a  syllable  about  these  scythes,  in  anyMet- 
ter  of  plaintiffs  after  that  date. 

"  If  Mr  Gray  has  been  guilty  of  a  fraud,  in  delivering  a  different 
article  of  an  inferior  value,  and  imposed  upon  the  agent's  igno- 
rance, he  ought  to  be  made  liable  for  the  difference  in  value. 
Damages  for  a  fraud  cannot  be  recovered  in  this  suit.  But  if  Gray 
kept  the  lot  sent  him,  and  delivered  others  in  their  place,  it  would 
be  a  conversion  of  plaintiffs'  goods,  which  would  make  him  liable 
for  them,  and  the  plaintiffs  may  waive  the  fraud,  and  recover  in 
assumpsit.  But  not  having  returned  the  scythes  received,  but  sold 
them  at  auction,  and  applied  the  money  to  their  own  use,  and 
having  never  till  now  discovered  the  act  of  their  agent,  they  have 
no  right  to  treat  it  as  void,  and  charge  Gray  with  the  whole  amount 
of  the  goods,  without  allowing  for  thoso  received. 

"  But  when  a  fraud  is  charged,  it  should  be  clearly  and  satisfac- 
torily proved,  and  ought  not  to  be  assumed  from  slight  and  equivo- 
cal testimony.  Is  it  clearly  proved  to  you  that  the  scythes  were 
not  the  same?  Mr  Kennedy  states  that  a  lot  of  scythes,  sent  to  his 
storehouse  and  taken  away  by  Nicholas  Griffith,  were  not  of  good 
quality.  But  does  that  prove  they  were  not  the  same?  or  is  it  cer- 
tain that  the  lot  spoken  of  by  the  witness  as  taken  by  Griffith,  and 
sold  at  auction,  was  the  same  transaction?  If  they  were,  why  was 
not  complaint  made  or  suit  brought  before. 

"  Unless,  therefore,  you  find  that  Gray  did  not  deliver  the  lot  of 
scythes,  but  a  different  and  inferior  article,  the  plaintiffs  cannot  re- 
cover this  part  of  their  demand.  If  you  are  satisfied  he  did,  the 
plaintiff  would  have  a  right  to  recover  the  difference  between  those 
kept  by  Gray,  and  those  delivered  to  their  agent,  and  sold  by  him 
for  their  use,  which  would  be  70  dollars.  The  facts  are  for  yon." 

Shaler,  for  plaintiff  in  error. 
Dunlop,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — Had  there  been  a  count  in  the  declaration  for 
money  had  and  received,  the  charge  of  the  court  would  have  been 
right,  in  stating  that  the  plaintiff  could  waive  the  tortious  conver- 
sion of  the  genuine  scythes,  and  recover  in  assumpsit;  for  the  plain- 
tiff might  go  for  the  money,  which  the  scythes  might  be  presumed 
to  have  been  sold  for  by  the  defendant.  But  the  declaration,  so  far 
as  it  can  embrace  these  articles,  charges  the  defendant  as  purchaser, 
and  there  is  no  evidence  that  he  ever  was  such;  on  the  contrary,  he 
uniformly  denied  this  character,  and  his  tortious  acts  will  not  au- 
thorize the  viewing  him  as  such.  We,  therefore,  think  the  judg- 
ment must  be  reversed,  and  a  venire  facias  de  novo  be  awarded. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 
x. — 2  M* 
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Judgments  against  an  equitable  estate  in  land,  rank,  like  others,  according  to 
dates.  Hence,  the  holder  of  the  legal  title  thereto,  who,  under  his  judgment  for 
the  purchase-money  has  sold  the  equitable  estate,  has  no  preference,  as  such 
holder  of  the  legal  title,  over  an  older  judgment,  as  to  the  proceeds  of  sale  in 
the  sheriff's  hands. 

APPEAL  by  Martha  Wilson  from  the  decree  of  the  common 
pleas  of  Fay eft e  county,  distributing  the  proceeds  of  the  real  estate 
of  William  M'Williams  sold  at  sheriff's  sale. 

The  court  referred  the  case  to  an  auditor,  James  Veech,  Esq., 
who  made  the  following  report  of  the  facts  and  his  conclusions 
upon  them. 

Richard  E.  Stoxe,  the  execution  creditor  above  named,  was  the 
owner  of  the  real  estate  levied  on  and  sold,  and  on  the  15th  March, 
1833,  entered  into  an  article  of  agreement  with  William  M'Wil- 
liams, the  defendant,  of  which  the  following  is  a  copy: 

"This  agreement  made  the  15th  day  of  March,  A.  D.  1833, 
witnesseth,  that  Richard  E.  Stoxe,  of  Uniontown,  Fayette  county, 
Pennsylvania,  does  hereby  grant,  bargain  and  sell  to  William 
M'Williams,  of  Union  township,  county  and  state  aforesaid,  all  his 
right,  title,  interest  and  claim  in  and  to  a  lot  or  parcel  of  ground, 
with  two  small  houses  thereon  erected,  situated  on  the  turnpike, 
and  adjoining  lands  of  Philip  Hudgin,  James  Boyle  and  Thomas 
Prentice,  together  with  all  the  appurtenances  and  privilegs  thereto 
belonging;  possession  to  be  given  the  1st  day  of  April  next.  For 
which  the  said  M'Williams  does  agree  to  pay  him  the  sum  of  350 
dollars,  in  the  following  manner,  viz:  He  hereby  covenants  to 
make  to  the  said  R.  E.  Stoxe,  an  assignment  of  all  his  interest  and 
claim  in  and  to  a  note  of  hand  on  Daniel  Collier,  calling  for  200 
dollars,  and  payable  on  the  1st  day  of  April,  A.  D.  1835;  another 
note  of  hand  on  the  said  D.  Collier,  calling  for  100  dollars,  payable 
on  the  1st  day  of  April,  A.  D.  1836,  the  remainder  on  the  1st  day  of 
October  1833,  together  with  interest  from  the  1st  of  April  next, 
until  the  payments  be  made.  The  title  to  be  made  in  fee  simple, 
at  the  time  of  the  last  payment.  The  notes  to  be  deposited  in  Hugh 
Thompson's  hands  till  due,  or  removed  by  consent  of  the  parties. 
In  testimony  whereof,  &c. 

"  RICHARD  E.  STOXE,          [L.  s.] 
"  WILLIAM  M'WILLIAMS,  [L.  s.] 

"  N.  B.  The  above  notes  are  the  same  that  were  given  by  D. 
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Collier  to  James  Beard,  and  assigned  by  the  latter  to  William 
M'Williams. 

"  (Signed,)  WILLIAM  M'WILLIAMS." 

M'Williams  received  possession  under  the  said  agreement,  and 
paid  the  "  remainder"  of  50  dollars  therein  mentioned. 

On  the  7th  March  1835,  Stoxe  gave  to  M'Williams  a  receipt, 
which  he  still  holds,  as  follows:  — 

"  Received  of  William  M'Williams,  D.  Collier's  note  for  200  dol- 
lars, payable  on  the  1st  day  of  April  1S36,  in  part  payment  of  a 
house  and  lot  sold  him. 

"  Witness  my  hand  this  7th  day  of  March  1835. 

"  RICHARD  E.  STOXE." 

The  note  mentioned  in  this  receipt  is  one  of  the  two  notes  men- 
tioned in  the  article  of  agreement. 

The  other  note  was  for  200  dollars,  of  which  Hugh  Thompson 
was  to  receive  part;  another  part  belonged  to  James  Baird,  leaving 
a  residue  of  100  dollars,  apparently  belonging  to  M'Williams;  but 
there  is  no  assignment  on  the  note  to  R.  K.  Stoxe,  and  Mr  Thomp- 
son still  holds  it,  and  it  is  unpaid,  and  payment  of  other  notes  given 
for  the  same  thing  is  refused  by  Collier. 

On  the  29th  May  1835,  Martha  Wilson  obtained  a  judgment 
against  William  M'Williams,  for  233  dollars  35  cents.  Interest 
from  that  date. 

On  the  29ih  of  March  1836,  Richard  E.  Stoxe  and  wife  execute 
a  deed  to  William  M'Williams,  for  the  lot  of  ground,  &c.,  in  ques- 
tion, which  deed  has  never  been  delivered,  nor  has  M'Williams 
ever  received  a  deed  from  Stoxe.  The  aforementioned  deed  seems 
to  have  been  executed  in  the  state  of  Ohio,  and  its  acknowledgment 
is  defectively  certified. 

On  the  16th  of  July  1836,  William  M'Williams,  in  person,  to 
September  term  1836,  No.  74,  appears  and  confesses  judgment  to 
R.  E.  Stoxe,  for  318  dollars.  Interest  from  date,  which  is  entered 
on  the  docket  as  "being  for  the  purchase-money  of  a  house  and  lot 
in  Union  township,"  which  is  admitted  to  be  the  same  sold  by 
Stoxe  to  M'Williams.  Same  day,  parts  of  this  judgment  are  as- 
signed by  plaintiff  to  two  different  persons.  This  judgment  is  re- 
vived on  scire  facias  to  January  term  1839,  No.  128,  for  the  sum 
of  362  dollars  50  cents.  Interest  from  November  16,  1838.  Upon 
this  revived  judgment,  a  fieri  facias  issued  to  March  term  1839, 
which  is  levied  on  M'Williams's  estate,  &c.,  in  the  house  and  lot 
sold  him  by  the  plaintiff,  Stoxe.  Venditioni  exponas  to  June  term 
1839;  returned  "sold  to  Jacob  F.  Brant  for  220  dollars." 

The  auditor  made  an  appropriation  of  the  money,  after  paying 
the  costs  and  expenses  of  the  audit  to  the  judgment  of  Martha 
Wilson. 

Exceptions  were  filed  to  the  report,  and  upon  argument  the 
court  below  set  the  same  aside,  and  appropriated  the  proceeds  of 
sale  to  the  judgment  of  Richard  E.  Stoxe. 
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Patterson,  for  appellant,  cited  11  Serg.  fy  Rawh  328;  2  Watts 
ISO;  6  Serg.  $>  Rawle  536;  2  Penn.  Rep.  174;  5  Watts  412. 

Hoivell  and  Deford,  for  appellee,  cited  4  Waifs  470;  2  Sinn. 
146;  1  Feates  393;  4  JF0//.S  470;  2  ?Ta/fe  16;  9  Serg.  <$•  AJa*0/e 
302. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  principle  of  Ace  water  v.  Mathiot,  9  Serg.  fy 
Rawh  420,  and  M'Mullen  v.  Wenner,  16  Serg.  £?  Rawh  20,  is, 
that  the  equitable  estate  of  the  vendee,  to  the  value  of  the  paid  pur- 
chase-money, or  the  legal  estate  of  the  vendor  to  the  value  of  the 
purchase-money,  for  which  the  title  is  retained  as  a  security,  may 
be  bound  by  a  judgment  against  the  one  or  the  other  of  them,  and 
sold  on  it  as  a  separate,  independent,  and  distinct  interest  in  the 
land;  and  that  the  purchaser  takes  it  with  the  rights  and  responsibi- 
lities of  him  whom  he  succeeds.  By  these  two  cases,  as  well  as  by 
Catlin  v.Robinson,  2  Watts  373,and  Purviance  v.Lemmon,  16  Serg. 
4*  Raivle  294,  it  is  settled,  that  the  interests  of  vendors  and  vendees 
are  concurrent,  but  distinct  estates,  which  may  be  separately  sold, 
judicially  or  voluntarily,  without  disturbance  of  each  other;  and  to 
unsettle  a  principle  upheld  by  so  many  cases,  would  not  only  im- 
pair all  confidence  in  the  stability  of  the  law,  but  derange  the  sym- 
metry of  our  decisions.  Like  all  others,  judgments  against  the 
owner  of  an  equitable  estate  in  land,  rank  according  to  priority  of 
date;  and  why  should  a  judgment  obtained  by  the  holder  of  the  legal 
title  be,  for  that  reason,  entitled  to  a  preference.  He  has  another 
security  which  another  creditor  has  not;  and  though  I  will  not  say 
that  an  equity  would  thence  arise  to  throw  him  on  it,  yet  it  is  a  cir- 
cumstance worthy  of  consideration,  in  an  inquiry  whether  an  older 
judgment  creditor  shall  be  deprived  of  his  security  on  the  ground  of 
personal  favour.  By  purchasing  it  at  the  sheriff's  sale,  the  vendor 
might  merge  the  vendee's  equitable  interest  in  the  legal  estate,  and 
thus  preclude  himself  from  further  recourse  to  the  property  or  per- 
son, as  was  determined  in  Chew  v.  Mathers,  1  Penn.  Rep.  487;  but 
that  would  not  have  merged  an  intermediate  interest,  or  the  price 
of  it  gained  by  a  judgment  creditor,  and  thus  have  given  the  ven- 
dor, not  only  his  land  again,  but  all  the  vendee  had  paid  for  it  on  the 
contract.  The  vendor,  indeed,  retains  the  title  as  a  security  for  all 
that  is  unpaid;  but  that  enables  him  not  to  make  it  bear  on  what 
the  vendee  has  extricated  from  its  hold  by  actual  payment.  There 
is  no  reason,  therefore,  why  the  vendor  should  give  his  judgment  a 
preference  over  a  prior  lien  on  it,  by  tacking  it  to  the  ghost  of  his 
former  ownership.  Notwithstanding  the  opinion  expressed  by  Mr 
Justice  Duncan,  in  M'Call  v.  Lenox,  9  Serg.  <$•  Rawle  304,  the 
creditor,  in  that  case,  was  not  allowed  to  tack  his  judgment  on  the 
bond  to  his  earlier  mortgage,  and  thus  exclude  the  mortgagor's  in- 
tervening lease.  No  more  was  decided  than  that  the  sheriff's  ven- 
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dee,  standing  in  the  place  of  the  judgment  creditor,  and  having 
become  entitled  to  the  benefit  of  all  his  securities,  had  acquired  the 
control  of  the  mortgage,  and,  with  it,  a  title  to  recover  in  ejectment 
paramount  to  the  lease  subsequent  to  it.  The  chief  justice  put  the 
case  exactly  on  that  ground,  and  it  is  the  only  one  on  which  it  can 
be  sustained.  By  the  law,  as  it  then  stood,  a  mortgage  being  con- 
sidered no  more  than  a  lien,  the  entire  estate  bound  by  it,  whether 
legal  or  equitable,  passed  by  a  sale  on  any  judgment  whatever; 
and  such  a  case  bears  no  resemblance  to  the  present  in  which  the 
legal  estate  was  retained.  If,  however,  the  statute  since  enacted 
was  intended,  as  it  doubtless  was,  to  restrain  such  a  sale  to  the 
equity  of  redemption,  there  was  much  plausibility  in  the  notion  ex- 
ploded by  Pierce  v.  Potter,  7  Serg.  fy  Rawle  476,  that  the  law 
must  necessarily  be  held  as  it  was  in  Jackson  v.  Ireland,  10  Johns. 
481,  in  which  a  judgment  creditor,  who  had  sold  the  equity  of  re- 
demption, was  allowed  to  proceed  on  his  mortgage  against  the  land 
in  the  hands  of  the  sheriff's  vendee  for  the  residue.  In  that  case, 
there  could  be  no  tacking  to  give  the  judgment  creditor,  in  his  cha- 
racter of  mortgagee,  priority  of  recourse  to  the  price  of  what  his 
mortgage  did  not  bind;  and  it  would  consequently  bear  a  decisive 
resemblance  to  the  present,  in  which  the  legal  title  did  not  pass. 
What  recourse  then  has  the  holder  of  it?  Certainly  none  to  the 
price  of  what,  as  such,  he  did  not  sell.  Would  the  mortgage  creditor, 
in  Jackson  v.  Ireland,  have  been  suffered  to  take  the  price  of  the 
equity  of  redemption  in  preference  to  an  older  judgment  creditor? 
To  have  given  him  that  advantage,  would  have  extended  his 
security  not  only  to  the  value  of  the  land,  but  to  the  price  of  a  con- 
tingency beyond  it.  What  then  was  sold  here?  An  equity,  also, 
which  was  exclusively  the  property  of  the  debtor,  and  bound  by 
the  judgments  against  him,  as  the  equity  of  redemption  was  there. 
When  the  vendor  sold  it  by  execution,  he  sold  not  his  legal  title 
along  with  it,  and  a  supposition  that  he  did  is  the  root  of  the  fal- 
lacy. The  execution  was  levied  not  on  the  fee,  but  on  the  vendee's 
interest  in  it;  for  no  man  wittingly  sells  his  own  estate  on  his 
own  execution.  In  Kirkpatrick  v.  Black,  ante,  329,  it  has  indeed 
been  held,  that  a  judgment  creditor  who  had  levied  his  execution 
on  the  whole  tract,  instead  of  the  part  he  had  previously  agreed  to 
convey  to  the  debtor  as  a  settler,  had  postponed  his  title  to  that  of 
the  sheriff's  purchaser;  but  it  was  not  supposed  that  even  that 
could  have  given  him  the  price  of  the  vendee's  part  in  preference 
to  an  older  judgment  creditor.  The  holder  of  the  legal  title  may 
cause  it  to  pass  along  with  the  equitable  estate  by  accident  or  de- 
sign; but  no  arrangement  he  may  make  with  the  purchaser  can 
squeeze  out  the  intermediate  vested  lien  of  a  creditor.  Here,  how- 
ever, the  legal  title  did  not  pass;  and  its  existence  in  the  hands  of 
the  vendor,  gives  him  no  other  preference  over  an  older  judgment 
creditor,  in  regard  to  the  price  of  the  equitable  estate  in  the  hands 
of  the  sheriff,  than  it  would  give  him  to  the  price  of  it  in  the  hands 
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of  a  prior  purchaser  under  a  voluntary  conveyance.  Retaining  in 
either  case  the  only  security  for  which  he  stipulated,  a  lien  on  the 
title,  let  him,  on  the  principle  of  Jackson  v.  Ireland,  enforce  it 
against  the  land  in  the  hands  of  the  sheriff's  vendee.  Let  him  re- 
cover the  land  in  ejectment;  but  let  him  not  throw  the  burthen  on 
the  sheriff's  vendee,  or  the  judgment  creditors,  as  his  caprice  may 
dictate.  We  are  of  opinion,  therefore,  that  the  appellant's  judg- 
ment be  satisfied  in  the  first  instance. 

Decree  reversed,  and  report  of  the  auditor  affirmed. 


Trovillo  against  Shingles. 

Where  the  sheriff  had  levied  on  a  cow  alleged  to  be  exempt  by  law  from 
execution,  and  the  debtor  was  then  in  possession  of  another,  the  question  of 
ownership  of  which  he  himself  had  made  doubtful:  Held,  that  the  sheriff,  even 
if  he  had  heard  the  testimony  in  regard  to  it,  and  it  had  pointed  to  the  fairness 
of  the  third  person's  title,  was  not  bound  to  act  at  his  peril  by  relinquishing  the 
cow  levied  on,  and  that  he  was -not  liable  to  the  debtor  in  trespass  for  selling  it. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

Edward  Shingles  against  Elijah  Trovillo,  sheriff  of  Allegheny 
county.  This  was  an  action  of  trespass  against  the  defendant  for 
selling  the  plaintiff's  cow,  alleged  to  be  exempt  by  law  from  exe- 
cution. 

The  plaintiff  gave  the  following  evidence. 

Jonathan  Phillips,  sworn. — I  gave  the  cow  as  a  loan  to  Shingles, 
and  took  her  away  before  the  sale;  his  cow  was  taken  away  when 
I  took  mine;  Shingles  got  this  cow  from  John  Young;  she  was  to 
be  mine  until  paid  for;  I  was  bail  to  Young;  I  paid  for  the  cow. 
After  I  took  the  cow  back,  I  paid  Young.  Shingles  bought  the 
cow,  and  I  became  bail. 

John  Clark,  sworn. — At  Noblestown,  I  was  at  the  sale  of  Shin- 
gles' property;  he  was  sick  in  bed;  I  carried  a  letter  to  defendant; 
defendant  told  me  to  tell  Drake,  the  deputy  sheriff,  not  to  sell  the 
cow,  horse  and  cow;  I  told  Drake;  he  said  he  had  seen  the  sheriff. 
The  cow  was  sold;  I  bid  12  dollars  25  cents  for  her  myself;  two 
or  three  hogs  were  also  sold.  The  cow  sold  for  14  dollars;  was 
worth  20  dollars;  I  would  not  take  20  dollars  for  her.  A  wind- 
mill was  sold;  I  offered  7  dollars  for  the  mill;  he  wanted  9  dollars. 

J.  Quigley,  sworn.  —  I  was  not  at  the  sale;.  I  saw  the  property 
levied  on  and  drove  out  of  the  field;  Shingles  was  sick  at  the  time. 
Drake  said  he  understood  the  law;  Robinson  was  the  plaintiff,  and 
assisted  in  driving  off  the  cow;  a  good  cow;  Phillips  came  and  took 
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his  cow  away;  Phillips's  was  a  black  cow,  and  was  not  levied  on; 
Phillips  took  it  away  after  tho  levy. 

The  court  below  directed  the  jury,  that  from  the  proof  the  cause 
was  with  the  plaintiff.  Verdict  accordingly  for  twenty  dollars. 

Woods,  for  plaintiff  in  error,  cited  5  Whart.  545;  17  Serg.  <§• 
JRaivle  101;  1  Rawle  466;  4  Watts  123. 

Mahon,  for  defendant  in  error,  cited  Park  fy  Johns.  Dig.  573, 
sect.  26. 

PER  CUHIAM. — It  was  decided  in  Lindsey  v.  Fuller,  ante  144, 
that  a  debtor  in  possession  of  two  cows,  as  the  apparent  owner  of 
them,  cannot  protect  a  particular  one  of  them  from  execution  by 
suggesting  that  the  other  belongs  to  a  stranger,  because  the  sheriff 
or  constable  is  not  bound  to  implicate  himself  in  a  question  of  title 
in  respect  to  either  of  them.  On  any  other  principle,  he  might  be 
made  liable  to  the  defendant  if  he  disregarded  his  allegation,  or 
liable  to  the  plaintiff  if  he  did  not.  Should  he  exact  an  indemnity, 
the  risk  would  be  shifted,  but  not  extinguished;  and  the  plaintiff 
might  find  it  prudent  to  relinquish  his  execution  by  reason  of  the 
danger  to  which  he  would  be  exposed  in  meddling  with  a  disputed 
title,  so  that  the  defendant  would  be  often  able,  by  false  pretences, 
to  extend  the  exemption  of  the  statute  to  two  cows  instead  of  one: 
and  the  legislature  certainly  never  meant  that  its  interposition  for 
the  sake  of  humanity,  should  afford  any  facility  to  fraudulent  pro- 
tection. In  this  instance,  perhaps,  it  would  not  be  difficult  to  de- 
termine that  the  title  was  falsely  asserted  to  be  in  a  third  person. 
Though  the  alleged  owner  testified  that  he  had  lent  the  cow  to  the 
debtor,  it  appeared  by  the  whole  of  his  testimony  that  he  was  only 
the  debtor's  surety  for  the  price'  of  it,  under  an  agreement,  that  the 
title  should  vest  in  him  till  the  vendor  should  be  paid,  an  arrange- 
ment in  contravention  of  public  policy,  which  forbids  the  creation 
of  a  lien  on  personal  property,  separate  from  the  possession  of  it, 
and  according  to  Clough  v.  Woods,  5  Serg.  $  Rawle  275,  it  was  void 
against  creditors.  The  sheriff,  however,  had  not  heard  the  testi- 
mony; and  even  if  he  had,  though  it  might  point  to  a  different  con- 
clusion, he  is  not  bound  to  act  at  his  peril  in  a  case  made  doubtful 
by  the  debtor  himself. 

Judgment  reversed. 
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Cooper  against  Gray. 

In  a  scire  facias  sur  recognizance  of  absolute  bail  for  a  stay  of  execution,  a 
variance  between  the  name  of  one  of  the  plaintiffs  in  the  writ  and  recognizance, 
cannot  be  taken  advantage  of  upon  the  plea  of  nul  tiel  record. 

Nor  is  the  recital,  in  the  writ,  of  an  erroneous  date  of  the  recognizance  a 
material  variance,  especially  if  the  true  date  be  uncertain. 

The  objection  that  a  writ  of  scire  facias  upon  a  recognizance,  issued  before  the 
money  secured  by  it  was  payable,  can  not  be  taken  advantage  of  upon  the  plea 
of  nul  liel  record,  it  must  be  specially  pleaded. 

In  an  action  against  two,  upon  one  of  whom  only  the  writ  was  served,  a  gene- 
ral judgment  will  be  considered  as  against  him  only  upon  whom  the  writ  was 
served,  the  form  of  the  declaration  not  appearing  upon  the  record. 

ERROR  to  the  district  court  of  Allegheny  county. 

This  was  a  scire  facias  by  Collin  Cooper  and  Samuel  Dunton 
against  James  Gray,  upon  a  recognizance  of  absolute  bail  for  the 
slay  of  execution,  to  which  the  defendant  pleaded  nul  tiel  record. 
The  scire  facias  recited  that — 

"  Whereas,  Cooper  and  Dunton,  lately,  in  our  court  of  common 
pleas  before  our  judge  of  said  court  at  Pittsburgh,  to  wit,  on  the 
9th  day  of  February,  A.  D.  1839,  by  the  judgment  of  our  said  court, 
recovered  against  Samuel  M.  Kelvy,  impleaded  with  William  Hall, 
the  sum  of  826  dollars  and  42  cents  of  damages,  and  20  dollars  for 
their  costs  and  charges  by  them,  about  their  suit,  in  that  behalf  ex- 
pended, whereof  the  said  Samuel  is  convicted,  as  appears  to  us  of 
record.  And  whereas  afterwards,  to  wit,  March  2,  1839,  James 
Gray  appeared  and  acknowledged  himself  bound  in  recognizance 
in  1500  dollars,  sub.  con.  as  security  of  defendant,  M.  Kelvy,  in 
order  to  entitle  him  to  stay  of  execution,  according  to  law,  &c. 
And  we  have  in  our  said  court  understood,  that  although  the  stay 
of  execution  is  now  out,  yet  execution  thereof  still  remains  to  be 
made,  whereof  the  said  Cooper  and  Dampton  have  besought  us  to 
grant  unto  them,  in  this  behalf  a  proper  remedy,  and  we  being 
willing,  that  what  is  right  and  just  should  be  done,  do  command 
you,  that  by  good  and  lawful  men  of  your  bailiwick,  you  give 
notice  to  the  said  James  Gray,  that  he  be  and  appear  before  our 
judge  at  Pittsburgh,  at  our  district  court  there  to  be  held  for  the 
county  aforesaid,  the  1st  Monday  of  April  next,  to  show  if  any 
thing  for  himself  he  can  say,  why  the  said  Cooper  and  Dampton 
ought  not  to  have  their  execution  against  him  for  damages,  costs, 
&c.  aforesaid,  according  to  the  force,  form  and  effect  of  the  recovery 
aforesaid,  if  they  should  think  fit:  and  further  to  do  and  receive 
whatsoever  our  said  court  shall  then  and  there,  of  and  concerning 
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him  in  this  behalf  consider,  and  have  you  then  and  there  the  names 
of  those  by  whom  you  shall  make  known  to  him,  and  this  writ. 
Witness,"  &c. 

The  original  action  in  which  the  recognizance  was  entered  was 
as  follows: — 

Cooper  &  Dun  ton  v.  William  Hall  and  Samuel  M'Kelvy, 
merchants,  trading  under  the  firm  of  William  Hall  &  Co.  Narr. 
filed  February  1,  1839.  No.  128,  March  term  1839,  capias  case, 
returnable  the  first  Monday  of  February  next.  Bail  required  in. 
1500  dollars.  Cepi  corpus  and  defendant's  appearance  accepted, 
as  to  Samuel  M'Kelvy.  January  30,  1839,  Non  est  inventus  as  to 
William  Hall.  February  9, 1839,  on  motion  of  Mr  Durilop,  the  court 
rendered  judgment  in  favour  of  plaintiff.  March  2,  1839,  recogni- 
zance of  James  Gray,  Fourth  street,  in  1500  dollars  for  stay  of  exe- 
cution, approved  and  filed.  February  9,  1839,  sum  due  liquidated 
at  826  dollars  and  52  cents.  Statement  filed. 

The  first  Monday  of  February  was  the  4th.  The  return  day  of 
the  term,  was  the  4th  Monday,  the  25lh  March  1839.  The  scire 
facias  issued  March  9,  1840. 

The  following  is  the  recognizance  on  which  this  action  was 
brought: — 

Cooper  &  Dampton  v.  William  Hall  and  Samuel  M'Kelvy, 
trading  under  the  firm  of  William  Hall  &  Co.  Case.  And  now,  to 
wit,  February  26,  1830,  James  Gray,  merchant,  Fourth  street, 
appears  and  acknowledges  himself  bound  in  recognizance  to  the 
plaintiff,  above  named,  in  the  sum  of  1500  dollars,  lawful  money  of 
the  United  States,  to  be  made  and  levied  of  his  goods  and  chattels, 
lands  and  tenements,  in  order  to  entitle  the  defendants  to  stay  of 
execution,  agreeably  to  the  provisions  of  the  act  of  assembly,  passed 
June  16,  1836,  relative  to  executions. 

Taken  and  acknowledged,  JAMES  GRAY, 

H.  H.  PETERsoy,prothonotary.  Fourth  street. 

Approved  February  1839,  WILLIAM  HAYS. 

The  defendant  rested  his  defence  upon  the  following  variances: — 

1.  The  plaintiffs  in  the  original  suit  were  Cooper  &  Dunton, 
and  the  recognizance  was  to  Cooper  &  Dampton,  and  this  scire 
facias  is  by  Cooper  &  Dunton. 

2.  The  original  action  was  against  William  Hall  and  Samuel 
M'Kelvy,  trading  in  the  name  of  William  Hall  &  Co.,  the  writ  was 
served  on  M'Kelvy  alone  and  a  general  judgment  against  both 
defendants. 

3.  The  scire  facias  recites  a  recognizance  dated  March  2,  1839, 
whereas  the  true  date  is  February  27,  1839. 

4.  It  was  also  set  up  as  a  defence,  that  the  writ  issued  before  the 
money  was  due  by  the  terms  of  the  recognizance. 

The  court  below  rendered  a  judgment  for  the  defendant. 

Dunlop,  for  plaintiff  in  error,  urged  that  the  variances  were 
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immaterial,  and  if  the  writ  issued  prematurely,  it  could  only  be 
taken  advantage  of  by  plea,  and  cited  9  Serg.  8f  Rawle  16;  3 
Binn.  142;  2  Tid.Prac.  983;  2  Saund.  71,  note;  1  Chit.  PI.  481. 

Robb,  for  defendant  in  error,  cited  6  Com.  Dig.  378;  7  Ibid.  207; 
1  Saund.  188,  407. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — Several  variances  between  the  scire  facias  and 
the  record  are  stated  as  the  grounds  of  the  judgment  below  in 
favour  of  the  defendant  on  the  plea  of  nul  tiel  record,  and  also 
that  the  scire  facias  was  prematurely  issued. 

The  first  variance  alleged  is,  that  the  original  suit  was  brought 
by  Cooper  &  Dunton,  and  the  scire  facias  was  issued  in  the  names 
of  Cooper  &  Dampton.  This,  we  think,  is  not  material,  because 
the  recognizance  was  given  by  the  defendant  in  the  case  of  Cooper 
&  Dampton,  No.  128,  March  term,  1839,  and  was  entered  by  the 
defendant  in  that  as  the  proper  suit.  He  is  therefore  estopped  from 
taking  advantage  of  this  clerical  error  in  the  spelling  of  a  name. 
Besides  which,  the  plea  of  nul  tiel  record  puts  in  issue  only  the 
recognizance,  the  rest  being  inducement,  and  if  the  variance  was 
material,  it  should  have  been  specially  pleaded. 

The  second  variance  is,  that  the  original  judgment  was  against 
both  Hall  and  M'Kelvy,  whereas  the  scire  facias  states  a  judgment 
against  M'Kelvy  only.  On  the  record  and  paper  book  before  us, 
it  is  clearly  a  judgment  only  against  M'Kelvy,  who  alone  appeared. 
What  the  form  of  the  declaration  is  does  not  appear,  nor  whether 
it  would  vary  the  case  in  this  respect. 

The  third  variance  is,  that  the  scire  facias  states  that  the  recog- 
nizance was  acknowledged  on  March  2, 1839,  but  the  recognizance 
shows  that  it  was  dated  and  acknowledged  on  February  26,  1839, 
and  approved  in  February  1839  by  one  of  the  judges  of  the  court. 
The  docket  of  the  prothonotary  states,  that  it  was  approved  and 
filed  on  March  2,  1839.  Amidst  this  discordancy  of  dates,  it  is 
difficult  to  say  precisely  when  it  was  acknowledged  and  approved. 
However,  the  plaintiff  does  not,  in  his  scire  facias,  bind  himself 
down  to  the  date  of  the  recognizance.  He  says  it  was  acknow- 
ledged on  March  2,  1839,  which  it  might  have  been,  though  dated 
before,  just  as  the  delivery  of  a  deed  is  a  matter  independent  of  its 
date.  If  the  recognizance  had  been  stated  by  its  date,  the  alleged 
variance  might  have  had  more  foundation;  but  being  stated  in  the 
scire  facias  merely  as  acknowledged  on  a  certain  day,  the  date  of 
the  recognizance  is  not  made  material,  but  merely  the  fact  of  ac- 
knowledgment. 

As  to  the  other  suggestion,  we  think  the  cases  cited  by  the 
counsel  for  the  plaintiff  in  error,  show  that  the  objection  that  the 
scire  facias  was  prematurely  issued,  cannot  be  taken  advantage 
of  on  the  plea  of  nul  tiel  record.  It  must  be  specially  pleaded. 

Judgment  reversed,  and  judgment  for  plaintiffs  below. 


Sept.  1840.]  OF  PENNSYLVANIA.  443 


Gordon  against  The  Commonwealth. 

An  action  upon  the  official  bond  of  a  sheriff  is  the  subject  of  reference  under 
the  compulsory  arbitration  law. 

ERROR  to  the  common  pleas  of  Warren  county. 

This  was  an  action  of  debt  by  the  commonwealth  of  Pennsyl- 
vania, at  the  suggestion  of  Elias  J.  Pettibone  and  others  against 
Joseph  C.  Gordon  and  others,  founded  upon  the  official  bond  of 
the  said  Gordon,  as  sheriff  of  Warren  county,  to  recover  certain 
money  collected  by  him  on  executions. 

The  plaintiff  entered  a  rule  of  reference  under  the  compulsory 
arbitration  law,  and  obtained  an  award  in  his  favour.  The 
defendant  obtained  a  rule  to  show  cause  why  the  award  should 
not  be  set  aside,  on  the  ground  that  the  cause  of  action  was  not  the 
subject  of  reference.  But  the  court  below  (M'Calment,  president) 
discharged  the  rule. 

Galbraith,  for  plaintiff  in  error. 
Pearson,  for  defendant  in  error. 

PKR  CURIAM. — Such  an  action  as  this,  though  instituted  in  the 
name  of  the  commonwealth  for  the  use  of  a  party  grieved,  is 
strictly  a  civil  suit,  and  therefore  within  the  very  letter  of  the 
eighth  section  of  the  act  of  1836.  Even  a  qui  tarn  action  to  recover 
a  penalty,  has  been  deemed  a  civil  suit  both  here  and  in  England; 
and  how  much  more  is  an  action  for  a  private  injury  to  be  deemed 
so  where  the  name  of  the  commonwealth,  as  a  common  trustee, 
has  been  introduced  into  the  security  only  to  make  it  afford  a  re- 
medy for  all  who  should  be  injured.  That  there  is  anything  in 
the  nature  of  such  a  remedy  to  make  it  an  impracticable  or  unfit 
subject  of  arbitration,  has  not  been  pretended;  and  there  is  there- 
fore no  ground  for  the  allegation  of  error. 

Judgment  affirmed. 
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Fleming  against  Kerr. 
• 

A  testator  being  seised  of  a  tract  of  land,  in  shape  an  oblong  parallelo- 
gram, situate  upon  a  river,  thus  disposed  of  the  same: — "1  will  unto  my  living 
wife  Margaret  the  one-third  of  the  plantation  I  now  live  on,  beginning  at  the 
river  and  to  run  back,  also  the  house  I  live  in;  and  after  her  death,  I  will  that 
my  daughter  Susannah  shall  have  the  above  named  one-third  of  the  place  I  now 
live  on,  for  her,  her  heirs  and  assigns  for  ever.  I  will  one-third  of  the  place  I 
now  live  on  to  my  son  Joseph  with  the  stone  coal  quarry  on  it,  to  him,  his  heirs 
and  assigns  forever.  I  will  unto  my  son  George  all  the  remaining  part  of  my 
real  and  personal  estate,  after  payment  of  debts,"  &c.  Held,  that  the  devisees 
did  not  take  the  estate  as  tenants  in  common,  but  that  each  took  the  separate  third 
of  the  whole  in  quantity,  as  it  was  designated  by  the  will. 

If  the  owners  of  separate  parts  of  a  tract  of  land,  make  a  division  among  them- 
selves, by  which  they  intend  each  part  to  be  made  equal  in  quantity,  and  acqui- 
esce in  the  same  for  a  number  of  years,  such  division  will  not  afterwards  be 
avoided  because  of  a  small  mistake  in  the  quantity  allotted  to  one  of  them. 

ERROR  to  the  district  court  of  Allegheny  county. 

Susannah  Fleming,  a  lunatic,  by  her  committee,  Francis  C.  Fla- 
nagan and  Garrett  Wall  against  James  Kerr.  This  was  origi- 
nally an  action  of  partition,  but,  by  consent,  was  changed  into  an 
action  of  ejectment. 

Both  parties  claim  under  Peter  Fleming,  who,  it  is  admitted, 
died  seised  of  a  tract  of  land  in  Elizabeth  township,  containing 
223  acres  and  allowance.  The  testator,  Peter  Fleming,  by  his 
will,  dated  December  8, 1792,  made  the  following  disposition  of  his 
estate: — 

"  In  the  name  of  God,  amen — I,  Peter  Fleming,  of  Elizabeth 
township,  Allegheny  county,  and  state  of  Pennsylvania,  being 
weak  in  body,  but  of  sound  disposing  mind  and  memory,  do  make 
this  instrument  of  writing  as  my  last  will  and  testament,  in  manner 
following: — 

"I.I  bequeath  my  soul  to  God  who  gave  it,  arid  my  body  to 
the  dust,  in  hopes  of  a  joyful  resurrection  at  the  last  day. 

"2.  I  will  unto  my  livipg  wife  Margaret,  the  one-third  of  the 
plantation  I  now  live  on,  beginning  at  the  river  and  to  run  back, 
also  the  house  I  live  in,  one  bed  and  bedding,  two  cows,  and  all 
the  kitchen  furniture  during  her  natural  life,  and  after  her  death,  I 
will  that  my  daughter  Susannah  shall  have  the  above  named  one- 
third  of  the  place  I  now  live  on,  for  her,  her  heirs  and  assigns  for- 
ever, as  also  all  the  other  above  named  articles.  I  will  that  my 
daughter  Susannah  shall  have  the  young  roan  mare,  chest  of  draw- 
ers, spice  box,  dressing  box,  and  bed  and  bedding.  I  will  one- 
third  of  the  place  I  now  live  on  to  my  son  Joseph,  with  the  stone 
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coal  quarry  on  it,  to  him,  his  heirs  and  assigns  forever.  I  will  unto 
my  daughter,  Margaret  Reynolds,  fifteen  pounds.  I  will  unto  my 
son  George,  all  the  remaining  part  of  my  real  and  personal  estate, 
after  payment  of  debls,  necessary  expenses,  legacies,  whom  I  con- 
stitute and  appoint  my  whole  and  sole  executor  of  this  my  last  will 
and  testament." 

The  testator  died  in  1807. 

The  land  lies  on  the  Monongahela  river,  with  the  exception  of  a 
small  offset  in  the  east  end,  and  is  in  shape  an  oblong  parallelo- 
gram, with  one  of  its  long  sides  on  the  river  bank.  The  mansion 
house  spoken  of  in  the  will  is  about  in  the  middle  of  the  tract. 
The  stone  coal  quarry  given  to  Joseph  is  on  the  eastern  end  of  the 
tract. 

After  the  death  of  the  testator  in  1807,  the  brothers  continued  to 
live  with  their  mother  and  sister  in  the  house — and  all  the  wit- 
nesses agree  that,  though  they  lived  in  the  house  with  their  sister, 
Joseph  had  the  eastern  end  on  which  his  stone  coal  quarry 
was,  to  himself — selling  coal  and  timber,  and  receiving  the  rents  of 
it — that  the  sister  exercised  exclusive  ownership  over  the  middle 
part — and  George  over  the  remaining  or  western  end.  Although 
no  precise  boundary  then  was  run  between  the  several  portions, 
yet  each  exercised  acts  of  exclusive  ownership  over  their  own  por- 
tion— Susannah  claiming  no  rights  over  the  eastern  or  western 
ends — Joseph  claiming  no  rights  over  the  middle  or  western  parts 
— and  George  claiming  no  rights  over  the  eastern  or  middle — but 
only  over  the  western  end. 

They  continued  in  this  way  till  November  1824,  when  George 
becoming  indebted,  was  obliged  to  sell,  and  accordingly  agreed  to 
convey  his  part  to  James  Kerr,  the  defendant;  arid  in  order  to  fix 
his  boundary,  a  surveyor  (Mr  Joseph  Vankirk)  was  brought  to 
the  premises  with  a  full  knowledge  of  all  the  parties  concerned, 
and  run  a  line  east  from  the  river-  perpendicular  to  it,  cutting  the 
western  end  of  the  tract,  the  one-third  in  quantity  of  the  whole 
tract.  He  did  not  run  round  the  whole  tract  to  ascertain  the  quan- 
tity, but  assuming  the  quantity  on  the  return  of  survey,  to  be  cor- 
rect, viz.,  222  acres  and  151  perches,  he  ran  a  line  which  set  off  to 
George  a  few  perches  more  than  a  third  part. 

According  to  this  survey  a  deed  was  made  to  James  Kerr,  who 
took  possession,  and  soon  after  built  his  fence  on  this  line,  and  has 
so  held  ever  since  till  the  summer  of  1838,  when  Susannah  and 
Joseph  having  been  found  lunatics  by  inquisition,  their  committee 
instituted  this  suit,  which  was  originally  an  action  of  partition. 

When  the  case  came  before  this  court  at  a  former  term,  on  the 
plea  of  non  tenent  in  simul,  the  court,  believing  that  the  plaintiffs 
could  not,  from  their  own  showing,  sustain  the  action,  advised  the 
parties  to  convert  it  into  an  action  of  ejectment — and  as  Joseph  was 
dead,  it  was  agreed  the  case  should  proceed  as  an  ejectment  be- 
tween Susannah  alone,  and  James  Kerr,  the  defendant. 

X. — 2  N* 


446  SUPREME  COURT  [Pittsburgh 

[Fleming  v.  Kerr.] 

The  plaintiff  assumed  the  ground,  that  the  will  of  Peter  Fleming 
created  a  tenancy  in  common  among  the  devisees,  and  that  the 
division  of  1824  was  made  under  a  mistake  of  their  rights;  that  a 
division  into  equal  quantities  was  of  unequal  value  in  its  parts,  and 
therefore  she  was  entitled  to  recover  an  undivided  third  of  the 
whole,  that  she  might  have  an  equal  partition. 

Joel  Ketchum,  sworn,  said,  I  know  the  land;  I  have  been  called 
upon  to  survey  it.  I  laid  down  the  lines  according  to  a  division, 
both  according  to  quantity  and  quality;  making  it  the  basis  of  my 
division,  that  the  third  part  in  quantity  set  off  to  Kerr  was  worth 
both  the  others,  according  to  the  opinion  of  the  witnesses  which 
corresponds  with  my  own  opinion.  Kerr's  is  worth  one-third  more 
than  Susannah's;  and  hers  worth  one-third  more  than  Joseph's. 
Between  30  and  40  acres  of  bottom  land  in  Kerr's  part;  about  10 
on  Suky's;  not  any  on  Joseph's  but  what  would  overflow.  To 
divide  according  to  quantity  and  quality,  as  claimed  by  plaintiff, 
Kerr  should  have  53  acres  64  perches;  Susan  SO  acres  16  perches; 
Joseph  106  acres  128  perches.  It  would  leave  Kerr's  river  line 
51  perches  and  nine-tenths  from  the  hoop-ash,  and  the  same  on  the 
back  line;  of  valuable  timber,  that  on  Kerr's  third  was  worth  more 
than  on  both  the  other  shares.  Joseph  and  Susannah  have  nearly 
all  the  broken  land;  80  acres  and  16  perches  would  be  the  one- 
third  of  the  land;  Kerr  has  81  acres  and  150  perches.  The  hoop- 
ash  is  a  patent  corner;  it  is  five  rods  from  this  hoop-ash  to  where 
they  measured  under  the  bank.  Measuring  on  top  of  the  bank 
Kerr  has  79  acres  and  31  perches.  My  draft  setting  forth  lines  as 
to  quality  and  quantity,  are  made  from  Vankirk's  notes.  Am  the 
administrator  of  Joseph  Fleming.  I  estimated  it  as  of  the  value  in 
1824,  when  Vankirk  run  the  line  in  1824.  Kerr's  part  has  been 
worth  both  the  others,  both  then  and  since.  There  was  no  house 
on  his  part;  lived  on  the  place  adjoining.  In  valuing  these  parts  I 
took  in  view  the  coal.  The  same  stratum  of  coal  runs  through 
both  tracts.  The  tracts  below  are  100  feet  higher  than  those. 
While  the  children  all  lived  they  lived  together.  They  lived  together 
in  the  old  mansion  house;  always  allowing  the  lower  end  to  be- 
long to  Joseph,  the  middle  to  Susannah,  and  the  upper  to  George. 
March  23,  1838,  inquisition  of  lunacy,  finding  Joseph  a  lunatic  for 
five  years.  Same  day,  Susannah  found  a  lunatic  for  two  years. 
They  lived  together,  each  claiming  their  own  and  a  portion,  but 
had  no  line  run  between  them  till,  in  1824,  George  sold  his  share 
to  defendant,  when  a  line  was  run  for  the  purchaser.  Running  on 
top  the  bank,  plaintiffs  have  each  78  acres  and  130  perches,  and 
Kerr  80  acres  and  19  perches. 

James  Wilson,  sworn. — Knew  Susannah.  The  family  all  lived 
together,  while  I  lived  amongst  them.  Had  all  alike;  George  had 
the  greatest  control.  David  Edwards,  husband  of  Susannah,  often 
wanted  it  divided;  George  refused.  They  were  all  fond  of  drink. 
Susannah  and  Joseph  capable  of  managing  business  except  when 
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they  drank  too  much.     They  were  capable  enough  of  any  kind  of 
business.     Not  so  very  easily  imposed  on. 

Cross-examined. — Twice  that  I  was  up  there,  eight  or  nine  years 
ago,  Joseph  not  fit  to  do  any  thing.  About  six  years  ago  Susannah 
was  pretty  near  blind. 

The  defendant  then  gave  in  evidence  the  following  release  of  the 
plaintiffs. 

"Know  all  men  by  these  presents,  that  whereas  Peter  Fleming, 
of  Elizabeth  township,  Allegheny  county,  Pennsylvania,  by  will, 
dated  December  8,  1792,  and  recorded  in  book  No.  1,  page  252, 
did  devise  and  bequeath  unto  his  three  children,  viz:  to  Susannah, 
George  and  Joseph  Fleming,  to  each  of  them,  the  one-third  part  of 
the  farm  he  then  lived  on,  situate  on  the  Monongahela  river,  and 
also  constitute  George  Fleming  the  sole  executor  of  his  will,  &c. 
And  whereas,  a  divide  was  amicably  made  with  George  Fleming, 
in  April  1824,  as  follows,  viz:  Beginning  at  a  hoop-ash  on  the 
margin  of  the  river;  thence  by  lands  of  George  Gilmer's  heirs,  south 
3°  east,  163.5  perches  to  a  post;  thence  north  87°  east,  77.3  perches 
to  a  post;  thence  north  3°  west,  163.5  perches  to  said  river;  thence 
up  the  same  to  place  of  beginning,  containing  74  acres  83  perches 
and  allowance  as  his  divide  of  said  land;  which  he,  the  said  George 
Fleming,  afterwards  sold  to  James  Kerr.  Now  this  is  to  certify, 
that  we,  the  said  Susannah  and  Joseph  Fleming,  were  present, 
v/ere  fully  and  perfectly  satisfied  with  said  divide,  and  that  we 
always  were  and  are  at  present  perfectly  satisfied  with  said  divide, 
notwithstanding  the  assertions  of  any  person  or  persons  to  the  con- 
trary. 

"Given  under  our  hands  and  seals,  this  21st  day  of  September 
1835. 

his 

"  JOSEPH  X    FLEMING,        [L.  s.] 

mark 
her 

"  SUSANNAH   x    FLEMING,  [L.  s.] 

mark 

"  Witnesses  present,  J.  Craighead,  J.  H.  Watson." 
Joseph  Vankirk,  who  made  the  division  in  1824,  testified  as  fol- 
lows:— In  the  year  1S24, 1  was  called  upon  by  James  Kerr  to  meet 
at  the  house  of  Joseph,  Susannah  and  George  Fleming,  when  they 
lived,  in  Elizabeth  township,  to  run  off  a  piece  of  land  which 
George  Fleming  had  sold  to  James  Kerr,  viz.  one-third  of  the  whole 
tract  they  were  living  on,  being  the  land  which  belonged  to  old 
Peter  Fleming,  deceased.  Joseph  and  Susannah,  and  I  believe 
George,  as  well  as  James  Kerr  were  present  on  the  day  I  attended 
and  made  the  survey  required.  A  part  of  said  tract  was  run  off 
for  James  Kerr,  with  the  full  approbation  of  all  the  parties,  and  the 
draft  now  before  me  is  the  plat  of  the  survey  I  made  at  the  time, 
and  the  original  plat  I  then  made;  and  the  part  on  this  plat  marked 
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James  Kerr,  74  acres  38  perches,  is  the  part  that  was  surveyed  and 
laid  off  to  James  Kerr.  The  deed  now  before  me,  in  my  hand 
writing,  is  the  deed  from  George  Fleming  for  the  same  part  to 
James  Kerr,  dated  November  1,  1824.  I  did  not  survey  the  whole 
tract  so  as  to  ascertain  the  exact  quantity,  but  from  papers  pro- 
duced, I  saw  this  portion  run  off  as  one-third  of  the  whole,  as  near 
as  I  could.  The  homestead  or  dwelling  house  was  not  on  the  part 
laid  off  to  Kerr,  nor  to  the  best  of  my  belief  within  forty  perches  of 
Kerr's  line.  In  my  opinion  the  homestead  was  in  the  middle  part 
of  the  whole  tract.  I  know  of  no  stone  coal  pit  on  the  part  laid  off 
to  Kerr — none  to  my  knowledge.  I  understood  that  the  part  of 
George  which  he  sold  and  was  laid  off  to  Kerr,  was  with  the  know- 
ledge and  full  consent  of  all  the  parties  at  the  time  of  the  survey. 
If  any  objections  existed  they  were  unknown  to  me.  I  knew 
Joseph  at  that  time;  never  observed  any  want  of  intellect,  nor 
never  thought  of  such  a  thing.  I  was  well  acquainted  with  Joseph 
at  that  time,  and  for  many  years  before,  and  never  thought  of  him 
being  in  any  way  incapable  of  attending  to  his  own  interest. 
James  H.  Watson  testified  as  follows: — 

I  am  acquainted  with  Joseph  and  Susannah  Fleming,  and  have 
known  them  for  twenty-five  or  twenty-six  years  past,  have  lived 
for  that  time  within  about  a  mile  and  a  half  of  them.     I  was  at  the 
house  of  Joseph  and  Susannah  Fleming  on  one  occasion,  and  the 
paper  I  now  hold  in  my  hand  was  handed  by  David  Kerr  to  John 
Craighead,  Esq.,  who  was  also  there,  and  Mr  Craighead  read  the 
paper  over  to  Joseph  and  Susannah,  and  explained  to  them,  that  it 
was  a  release  for  them  to  James  Kerr  for  the  division  of  the  pro- 
perty as  it  had  been  sold  by  George  Fleming  to  James  Kerr,  and 
surveyed  by  Joseph  Vankirk.     Joseph  and  Susannah  both  observed 
that  they  were  satisfied  that  it  was  George's  tract,  and  they  always 
had  been  satisfied.    They  then  both  executed  this  paper  by  making 
their  marks,  as  neither  of  them  could  write.     Mr  Craighead  and  I 
then  subscribed  our  names  as  witnesses  to   the  execution,  and 
Esquire  Craighead  at  same  time  took  their  acknowledgment  and 
subscribed  same  officially.    James  Kerr  was  not  at  this  time  pre- 
sent.    I  thought  that  Joseph  and  Susannah  Fleming  were  at  that 
time  as  capable  of  doing  their  business,  knowingly,  as  at  any  time 
I  had  ever  known  them,  and  I  saw  no  want  of  mind  in  Joseph  at 
the  time,  but  that  it  was  as  good  as  it  ever  had  been.    They  both 
perfectly  understood  what  the  paper  was,  and  what  it  contained. 
Esquire  Craighead  read  it  all  over  to  them,  and  they  said  they  were 
fully  agreed  to  it.     The  stone  coal  quarry  mentioned  in  the  will  of 
old  Peter  Fleming,  is  on  the  lower  third  of  the  tract  as  platted,  and 
on  side  adjoining  Irwin  and  Applegate.     And  the  dwelling  of  old 
Peter  Fleming,  mentioned  in  his  will,  is  on  the  middle  third,  by  the 
lines  running  from  the  river  bank.    I  am  satisfied  no  other  division 
could  be  made  agreeably  to  said  will,  than  the  one  exhibited  by  the 
plat,  giving  George  the  part  joining  Gilmore,  and  which  he  sold  to 
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James  Kerr.  I  know  of  no  other  division  which  would  have  given 
Joseph  the  stone  coal  quarry  and  Susannah  the  house,  and  from 
conversation  with  all  the  parties,  I  understood  from  them,  after  the 
death  of  their  father,  that  such  division  was  what  they  considered 
the  part  of  each,  and  dealing  with  them  for  timber,  which  I  fre- 
quently had  to  buy  from  them,  I  dealt  with  each  respectively,  ac- 
cording to  where  such  timber  grew  on  the  land  of  each.  My 
recollection  now  is,  that  James  Kerr  got  possession  of  the  part  that 
was  laid  off  for  him  about  the  time  it  was  surveyed,  and  he  has 
had  possession  of  it  ever  since,  exclusive  of  Joseph  and  Susannah, 
and  they  have  each  had  possession  of  the  parts  allotted  them  ever 
since,  and  claimed  the  same  as  their  bounds.  I  never  heard  any 
objections  by  Joseph  or  Susannah  against  Mr  Kerr's  owning  and 
occupying  said  grounds.  About  eighteen  months  ago,  or  there- 
abouts, when  I  had  heard  of  some  intention  of  disturbing  the 
division  of  the  property,  I  had  a  conversation  with  Susannah  on 
that  subject,  and  she  manifested  displeasure  that  any  such  attempt 
should  be  made;  that  she  had  always  been  satisfied;  and  Joseph 
also  told  me  he  was  satisfied,  and  both  thought  that  other  people 
should  not  interfere. 

The  defendant  called  several  other  witnesses,  who  testified  that 
Joseph  and  Susannah  Fleming  were  of  perfectly  sound  mind  when 
the  foregoing  release  was  executed. 

The  court  below  thus  charged  the  jury: 

Grier,  president. — "It  is  not  pretended  that  the  defendant  has 
gone  over  the  line  made  in  1824,  when  he  purchased;  and  if  the 
principle  on  which  this  line  was  run  (of  giving  an  equal  number  of 
acres  to  each)  be  correct,  there  has  been  no  such  error  committed 
in  the  original  location  of  it;  as  to  call  for  an  alteration  some  fifteen 
years  after  it  has  been  held  to,  and  acquiesced  in,  by  both  parties. 

"  When  the  line  was  run  in  1824,  the  parties  and  surveyors  were 
at  the  plaintiff's  house.  Although  she,  did  not  go  out  to  see  the 
line  run,  she  could  see  from  her  house  where  it  was  run.  She  has 
lived  in  sight  ever  since,  and  has  seen  defendant  build  his  fence  up 
to  this  line  without  forbidding  him.  She  no  doubt  confided  in  her 
brothers,  and  the  surveyors,  that  they  would  not  do  her  wrong:  and 
would  have  been  little  wiser,  by  walking  round  the  land  with  the 
surveyor.  She  has,  eleven  years  after  this  survey  (in  1835),  while 
yet  (if  you  believe  the  witnesses)  in  full  exercise  of  her  faculties, 
confirmed  by  her  deed  the  line  then  run: — and  now,  upwards  of 
thirty  years  after  the  death  of  her  father,  and  fifteen  after  the  run- 
ning of  this  boundary  line,  the  committee  of  plaintiff'  have  brought 
this  action  to  disturb  this  boundary  line,  on  the  ground  that  the 
plaintiff  was  imposed  upon,  and  has  not  received  her  fair  propor- 
tion of  her  father's  estate. 

"  It  appears  by  the  survey  made  by  the  artist  appointed  by  the 
court,  that  as  this  division  line  was  originally  run,  the  part  allotted 
to  George  and  sold  to  defendant,  has  a  little  over  an  acre  more,  (one 
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acre  and  fifty-seven  perches,  calculating  from  the  corners,  and  not 
to  the  water  edge,)  than  he  was  entitled  to,  if  the  principle  of  an 
equal  division  as  to  quantity  be  correct. 

'•  It  is  palpable  that  it  was  not  to  correct  this  error  that  this  suit 
was  brought;  for  until  the  artist  appointed  by  the  court  after  an 
accurate  measurement,  made  since  the  commencement  of  this  suit, 
discovered  this  trifling  error,  it  does  not  appear  that  the  parties  even 
knew  of  it.  It  seldom  happens  that  different  surveys,  even  where 
made  by  the  same  surveyor,  over  broken  and  hilly  land,  exactly 
agree.  I  have  known  in  a  contention  (where  every  acre  counted 
its  hundred  dollars)  about  quantity  in  a  survey,  that  three  different 
surveys  made  on  improved  and  level  land,  were  sworn  to  as  cor- 
rect by  three  experienced  surveyors,  and  the  difference  was  much 
greater  than  in  the  present  case.  Suffice  it  to  say,  that  unless  some 
greater  mistake  has  been  made  than  this  acre  of  measurement,  or 
some  greater  fraud  committed  on  the  rights  of  the  plaintiff,  the 
court  and  jury  ought  not,  under  the  circumstances  of  the  case,  to 
disturb  the  line,  as  it  has  been  established. 

"  This  then  brings  us  to  the  main  and  important  question,  urged 
and  relied  upon  by  plaintiff's  counsel  in  this  case,  and  which,  I 
presume,  forms  the  real  ground  for  the  present  contest.  It  is  con- 
tended by  the  plaintiff's  counsel,  that  this  line  has  been  run  under 
an  entire  mistake  of  the  rights  of  the  plaintiff.  That  Susannah  and 
Joseph  and  George,  were  tenants-in-common  of  the  whole  tract  by 
their  father's  will:  that  the  land  should  therefore  have  been  divided 
between  them,  not  according  to  quantity  only,  but  according  to 
quantity  and  quality: — that  the  will  of  Peter  Fleming  shows  an 
intention  to  make  them  equal — whereas  (as  they  contend)  George's 
portion  is  worth  one-half  more  than  Susannah's,  and  thus  if  she  and 
Joseph  should  divide  by  a  line  running  from  the  river,  so  as  to  have 
equal  quantities,  that  Susannah's  would  be  one-half  better  than 
Joseph's: — that  to  make  them  equal,  George  should  only  have  had 
53  acres,  Susannah  80,  and  Joseph  106. 

"  If  this  be  the  case,  if  Susannah  has  been  imposed  upon  by  her 
brother  and  the  defendant,  if  this  line  was  fraudulently  run,  or  if  the 
parties  all  acted  under  a  mistake  of  their  rights,  and  the  plaintiff 
has  been  so  materially  injured,  as  her  counsel  contends,  it  would 
present  a  case  proper  for  the  interference  of  the  court  in  her  behalf, 
notwithstanding  her  apparent  acquiescence,  and  the  signing  of  the 
release.  But  does  the  will  of  Peter  Fleming  make  his  children 
tenants-in-common  in  this  whole  tract,  or  show  any  clear  intention 
that  it  should  be  divided  equally,  both  as  to  quantity  and  quality? 
This  is  a  question  for  the  court  to  decide  and  not  the  jury. 

"  There  is  undoubtedly  considerable  obscurity  in  the  words  used 
in  this  will,  as  to  how  this  land  was  to  be  divided  between  his  chil- 
dren; but  which  is  in  a  great  measure  removed,  by  looking  at  the 
position  and  shape  of  the  whole  tract,  as  also  the  position  of  the 
mansion  house,  and  the  stone  coal  quarry. 
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"  In  searching  for  the  intention  of  the  testator,  which  is  the  polar 
star  to  guide  us,  we  must  suppose  ourselves  in  his  situation  at  the 
time  the  will  was  made.  He  first  gives  to  his  wife,  wilh  remainder 
to  his  daughter,  a  third  part;  evidently  not  an  undivided  third,  for 
he  attempts  to  describe  and  locate  it,  though  with  a  want  of  precise 
expressions:  her  third  is  to  'begin  at  the  river,  and  run  back,'  but 
how  or  where?  Why  it  must  include  'the  house  I  live  in.'  Susan- 
nah is  to  have,  not  an  equal  or  undivided  third  of  the  whole  after 
her  mother's  death,  but  the  'above  mentioned  one-third.'  He 
seems  to  think  he  has  sufficiently  described  its  position.  This  land 
lay  with  a  front  on  the  river,  of  upwards  of  200  perches.  The 
back  line  was  parallel  to  the  river.  The  upper  line  perpendicular 
to  it;  the  lower  line  somewhat  irregular.  He  was  in  his  mansion 
house  about  the  middle  of  this  tract.  He  evidently  intends  the 
middle  portion  of  his  farm,  which  would  include  the  house  for  his 
wife  and  daughter;  and  if  he  had  been  asked  to  explain  what  he 
meant  by  '  beginning  at  the  river  and  running  back,'  would  have 
said, '  by  beginning  at  the  river,  and  running  two  lines  back  per- 
pendicular to  the  river:  not  by  beginning  at  one  of  the  end  lines, 
and  running  her  a  third  with  the  whole  front  on  the  river,  and 
putting  the  boys  back  on  the  hills.  But  this  is  further  elucidated 
by  the  devise  to  Joseph.  He  is  not  to  have  an  equal  or  undivided 
third  of  the  whole,  but  'one-third  of  the  place,  with  the  stone  coal 
quarry  on  it:'  or  in  other  words,  one-third  of  the  place  to  be  taken 
off  the  eastern  end  of  rny  place.  And  what  is  George  to  get?  An 
equal  undivided  third  of  the  whole?  No.  Any  interest  in  the  coal 
mines  already  opened?  No.  Any  title  to  the  mansion  house?  No. 
But '  all  the  remaining  part  of  my  real  and  personal  estate  after 
payment  of  debts  and  legacies. 

"  Where  then  is  the  tenancy  in  common,  so  much  talked  of?  The 
words  used  by  chief  justice  Tilghman,  in  Frederic  v.  Gray,  11  Serg. 
Sf  Rawle  187,  do  most  fully  apply  to  this  case: — 'Now  in  the  first 
place  there  was  an  error  in  saying,  that  the  devisees  were  tenants- 
in-common.  The  devise  was  to  each  in  severalty  of  a  moiety' 
(here  a  third)  '  to  be  laid  off  at  a  particular  end  of  the  tract.  Cer- 
tum  est  quod  cerium  reddi  potest.  Either  of  the  devisees  might 
have  supported  an  ejectment  for  his  moiety  without  partition,  and 
the  jury  might  have  laid  it  off  for  him.  Tenants-in-common  have 
unity  of  possession  of  the  whole,  which  certainly  these  devisees  had 
not;  and  on  a  writ  of  partition  between  tenants-in-common,  the  land 
is  divided  not  according  to  quantity,  but  value.  One  may  have 
greater  quantity,  but  no  more  than  equal  value.  But  the  partition 
between  these  devisees  was  according  to  quantity,  and  each  was  to 
have  his  quantity  in  a  certain  place.' 

"  Now  wherein  does  that  case  differ  from  this?  In  that  the  divi- 
sion was  in  two  parts.  Here  into  thirds.  The  relative  position  of 
two  of  the  portions  fixed;  though  not  defined  with  mathematical 
accuracy;  yet  so  that  any  sensible  man  on  the  land,  could  be  at  no 


452  SUPREME  COURT  [Pittsburgh 

[Fleming  v.  Kerr.] 

loss  how  to  set  off  the  portion  intended  for  each.  It  is  plain,  there- 
fore, that  the  words  '  third  part'  as  here,  used  like  'moiety'  there, is 
descriptive  of  quantity  only.  There  is  no  one  expression  in  the 
will,  showing  that  there  should  be  owelty  of  partition;  or  that  the 
testator  intended  to  make  his  children  all  equal,  or  (as  has  been 
most  strenously  argued)  that  the  plaintiff  was  the  peculiar  object  of 
testator's  bounty.  The  case  has  been  argued,  as  if  the  testator  in 
prophetic  vision,  had  in  his  mind's  eye,  all  the  changes  that  have 
taken  place  for  near  fifty  years  after  the  making  of  his  will;  and 
thirty  after  his  death.  On  the  contrary  his  will  shows,  that  equality 
was  not  the  intention  of  the  tesiator.  Susannah's  share  is  encum- 
bered with  the  life  estate  of  her  mother.  Margaret  gets  only  15 
pounds.  George  gets  the  residue  of  the  estate  after  paying  debts 
and  legacies. 

"  But  it  is  complained  now,  that  this  residue  given  to  George  thus 
encumbered,  is  better  land  than  Joseph's,  (a  fact  somewhat  doubt- 
ful,) who  had  to  pay  nothing.  That  Susannah  got  better  land  than 
Joseph  who  was  encumbered  with  no  life  estate.  What  sort  of 
owelty  or.  equality  would  it  bring  about  now,  to  divide  according 
to  quantity  and  quality,  for  the  sake  of  coming  at  this  fancied  in- 
tention of  the  testator?  Suppose  the  partition  had  been  made  in 
1807,  what  a  strange  exhibition  of  owelty,  equality  and  equity,  so 
much  talked  of,  to  give  as  plaintiffs  have  claimed:  Joseph  106  acres, 
clear  of  incumbrances;  Susannah  80  acres,  in  expectancy,  and 
George  53  acres,  encumbered  with  the  debts  and  legacies  of  the 
deceased. 

"But  the  parties  themselves  have  put  a  construction  on  this  will; 
and  which  shows  their  good  sense;  and  have  submitted  to  it  for 
thirty  years;  and  I  see  no  reason  now  why  it  should  be  altered  to 
suit  the  notions  entertained  by  some  of  their  neighbors. 

"  The  witnesses  all  agree  that  ever  since  their  father's  death, 
they  have  each  held  in  severally  that  portion  so  plainly  intended 
for  each  by  this  will;  that  they  never  have  in  fact  held  in  common; 
although  living  together  under  the  same  roof.  It  is  true,  their 
boundary  lines  were  not  actually  ascertained  or  defined.  But  it 
does  not  follow,  that  adjoiners  who  have  an  uncertain  boundary, 
are  tenants-in-common.  The  parties  seem  never  to  have  dreamed 
that  they  were  tenants-in-common,  from  the  death  of  their  father  to 
this  day;  and  not  until  afier  their  arrival  at  second  childhood,  have 
their  committee  made  the  discovery,  that  these  old  people  have 
been  cheating  one  another  all  their  lives,  and  did  not  know  it. 

"  If  the  court,  therefore,  are  correct  in  their  construction  of  this 
will,  the  claim  of  the  plaintiff  to  recover  an  undivided  third  part  of 
these  premises,  or  to  reduce  the  defendant  to  53  acres,  instead  of 
80,  is  not  founded  in  law.  As  to  the  little  mistake  of  an  acre;  if 
there  really  be  that  much  of  a  mistake — the  court  think,  that  under 
the  circumstances  already  mentioned,  if  believed  by  the  jury,  the 
line  should  not  be  altered  to  remedy  that  mistake.  It  would  en- 
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courage  litigations  about  boundaries  too  much,  if  all  the  hair- 
breadth mistakes  could  be  rectified  by  a  law  suit  at  any  time,  after  a 
boundary  line  has  been  adopted  and  been  acquiesced  in;  especially 
if  this  release  or  confirmation  was  given  by  plaintiff  while  in  the  use 
of  her  faculties,  and  without  any  fraud  practised  on  her,  and  I  know 
of  no  testimony  showing  there  was  any;  and  much  more  so,  if  you 
believe  the  line  was  run  with  the  consent  of  all  parties  at  the  time, 
and  plaintiff  purchased  on  the  faith  of  it." 

The  plaintiff  in  error  assigned  the  following  errors  in  the  charge 
of  the  court  below: — 

1.  The  court  erred  in  stating  to  the  jury  as  a  fact,  that  Joseph 
and  Susannah  saw  and  knew  the  line  of  division  as  run  by  Van- 
kirk,  and  acquiesced  in  it  for  fifteen  years,  and  the  said  line  was 
binding  upon  them. 

2.  The  court  erred  in  saying,  "  that  unless  some  greater  mistake 
had  been  made,  than  the  one  acre  and  57  perches  in  the  measure- 
ment, or  some  greater  fraud  committed  on  the  rights  of  the  plaintiff, 
the  court  and  jury  ought  not,  under  the  circumstances  of  the  case, 
to  disturb  the  line  as  it  has  been  established." 

3.  The  court  erred  in  deciding  that  the  estate  devised,  was  not  a 
tenancy  in  common. 

4.  The  court  erred  in  taking  from  the  jury,  the  right  of  deter- 
mining what  was  the  intention  of  the  testator,  although  in  assuming 
the  construction,  the  court  was  not  guided  by  the  words  of  the  will, 
but  by  facts  and  circumstances  aliunde. 

Saird,  for  plaintiff  in  error. 

Metcalfsind  Forward,  for  defendant  in  error. 

ROGERS,  J.,  expressed  the  opinion  of  the  court,  as  correspond- 
ing in  all  points  with  that  of  the  court  below. 
Judgment  affirmed. 


Elliott  against  Powell. 

A  tort  feasor  cannot  have  a  civil  suit  against  the  owner  of  the  freehold,  in 
any  form,  whether  trespass  vi  et  armis,  trover,  or  replevin. 

Title  to  real  estate  may  be  tried  incidentally  in  a  transitory  action:  Hence,  a 
defendant  in  replevin  for  a  crop  of  grain  cut  and  carried  away  by  him,  may 
show  that  the  locus  in  quo  was  his  freehold,  and  that  by  his  entry,  the  plaintiff's 
possession  was  divested,  and  he  himself  reinstated. 

By  the  entry  of  the  owner,  claiming  right,  and  the  severance  of  the  grain,  it 
becomes  his  chattel,  for  which  replevin  will  not  lie  by  the  former  occupant. 
The  only  remedy  is  ejectment,  and  an  action  for  the  mesne  profits.  Mter,  if 
the  grain  had  been  sowed  by  the  plaintiff,  who  was  in  the  actual  possession  at 
the  time  of  such  severance. 
x. — 2  o 
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ERROR  to  the  common  pleas  of  Sutler  county. 

William  R.  Elliott  against  John  Powell.  This  was  an  action  of 
replevin  for  80  dozen  of  wheat  in  the  sheaf. 

The  plaintiff  proved  that  he  had  cleared  the  ground,  fenced  it, 
and  put  in  the  crop  of  wheat,  and  was  in  the  possession  of  the 
premises;  and  that  the  defendant  cut  and  carried  away  the  grain. 

The  defendant  then  offered  to  prove  that  the  land  was  his;  that 
the  plaintiff  in  sowing  the  grain  was  a  trespasser;  that  he  (the 
defendant)  entered  upon  the  premises  and  took  the  actual  posses- 
sion thereof,  which  he  has  maintained  ever  since,  and  that  while  in 
possession  he  cut  the  grain. 

To  this  evidence  the  plaintiff  objected.  The  court  overruled 
the  evidence  and  sealed  a  bill  of  exceptions  at  the  instance  of  the 
defendant. 

Gilmore,  for  plaintiff  in  error,  cited  2  Watts  127. 
Purviance,  for  defendant  in  error,  cited  3  Serg.  8?  Rawle  509; 
10  Serg.  fy  Rawle  114. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  right  of  property  in  a  chattel,  which  has  be- 
come such  by  severance  from  the  freehold,  cannot  be  determined 
in  a  transitory  action.  Hence  it  has  been  ruled  in  Powell  v.  Smith, 
2  Watts  126,  that  replevin  would  not  lie  for  fixtures  separated 
and  removed  from  a  mill.  In  that  case,  and  in  Mathers  v.  Trinity 
Church,  3  Serg.  fy  Rawle  509,  in  Baker  v,  Howell,  6  Serg.  $• 
Rawle  476,  and  in  Brown  v.  Caldwell,  10  Serg.  Sf  Rawle  114,  it  is 
ruled  that  a  transitory  action  does  not  lie  by  one  not  in  the  actual 
possession  of  land,  although  he  may  have  a  good  title  against  one 
who  is  in  the  actual  possession,  claiming  title,  to  determine  the 
right  to  the  product  of  the  soil.  The  remedy  is,  for  the  reason 
therein  clearly  stated,  by  action  of  ejectment  for  recovery  of  the 
land  itself,  and  by  action  for  mesne  profits.  The  difficulty  here  is 
in  the  application  of  those  principles  to  the  facts  of  the  case.  The 
defendant  in  replevin  offered  to  prove  title  to  the  locus  in  quo,  that 
he  entered  on  the  premises,  which  was  his  freehold,  and  cut  and 
carried  away  the  grain,  for  which  the  replevin  is  brought.  We  are 
of  opinion  that  the  evidence  was  admissible,  because  if  true,  it  is 
a  flat  bar  to  the  action.  It  would  show  that  the  locus  in  quo  was 
his  freehold,  that  by  the  entry  the  possession  of  the  plaintiff  was 
divested,  and  the  defendant  was  reinstated  in  the  possession  of  the 
premises.  In  Altemus  v.  Campbell,  9  Watts  28,  the  chief  justice, 
in  delivering  the  opinion,  and  in  this  he  is  supported  by  authority, 
says,  "an  entry  puts  the  owner  for  a  time  in  the  actual  possession." 
And  for  this  reason  it  was  ruled  that  an  entry  on  land  animo  do- 
mandi  will  avoid  the  operation  of  the  act  of  limitations.  By  the 
entry  of  the  owner  claiming  right,  and  the  severance  of  the  grain, 
it  becomes,  as  a  necessary  consequence,  his  goods  and  chattel;  the 
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incident  follows  the  principle  as  the  shadow  does  the  substance.  It 
cannot  be  denied  that,  if  the  plaintiff  had  brought  trespass  quart 
clausumfregit,  on  the  plea  of  liberum  tenementiim,  and  not  the 
general  issue,  the  evidence  would  have  been  pertinent,  because  tres- 
pass cannot  lie  for  an  entry  on  a  man's  own  soil.  Thus  a  tenant 
at  sufferance  cannot  maintain  trespass  against  his  landlord,  although 
violently  turned  out  of  possession.  Weld  v.  Cohillen,  1  Johns. 
Ca.  123.  If  a  person,  having  a  legal  right  of  entry  on  land,  enter 
by  force,  though  he  may  be  indicted  for  a  breach  of  the  peace,  yet 
he  is  riot  liable  to  a  private  action  of  trespass  for  damages  at  the 
suit  of  the  person  who  has  no  right,  and  is  turned  out  of  posses- 
sion. Hyatt  v.  Wood,  4  Johns.  313.  And  in  13  Johns.  235, 
it  is  ruled  that  where  a  tenant  holds  over  the  term,  and  the 
landlord  enters  by  force  and  turns  him  out,  he  cannot  maintain 
trespass  against  the  landlord.  The  remedy  of  the  party  aggrieved 
is  by  indictment  on  the  statute  of  forcible  entry,  and  not  by  a  civil 
suit.  A  tortfeasor  cannot  have  a  civil  suit  against  the  owner  of 
the  freehold,  in  any  form  which  he  may  devise,  whether  trespass 
quare  clausumfregit,  de  bonis  asportatis,  trover  or  replevin.  It 
will  be  remarked  that  this  decision  accords  in  all  points  with  the 
cases  cited.  If  the  grain  had  been  sowed  by  the  plaintiff,  who  was 
in  the  actual  possession,  replevin  would  lie,  and  the  evidence  would 
have  been  properly  ruled  out.  But  by  the  entry  of  the  tenant  of 
the  freehold,  he  is  in  possession,  and  the  owner  of  the  grain  raised 
on  the  premises.  In  the  case  of  Bruce  v.  Caldwell,  Caldwell  was 
in  the  actual  possession  of  the  land,  quarried  the  slate  himself  and 
for  others.  Bruce,  who  claimed  the  land,  issued  his  replevin,  but 
this  the  court  held,  under  these  circumstances,  was  not  the  proper 
remedy.  It  is  a  mistake  to  suppose  that  the  title  to  real  estate  may 
not  be  incidentally  tried  in  a- transitory  action.  Cases  may  be  put 
where  the  greatest  injustice  would  result  if  this  could  not  be  done. 
Judgment  reversed  and  a  venire  de  novo  awarded. 
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M'Henry  against  M'Call.* 

A  deed  by  the  commissioners  authorised,  by  the  act  of  March  19,  1807, 
to  sell  the  lands  of  John  Nicholson,  is  prima  facie  evidence  of  title  in  the 
grantee,  without  proof  of  any  of  the  acts  of  the  commissioners  prerequisite  to 
the  making  of  a  deed. 

A  deed  of  conveyance  by  a  trustee,  in  whom  is  vested  a  legal  title,  transfers 
such  title  to  the  grantee,  upon  which  he  may  maintain  ejectment  for  the  land 
conveyed;  and  a  stranger  to  the  trust,  and  one  who  claims  adversely  to  it,  can 
not  set  up  as  a  defence,  a  violation  of  the  rights  of  the  cestui  que  trust  in  such 
conveyance. 

It  is  not  a  valid  objection  to  the  admission  in  evidence  of  a  deed  of  convey- 
ance that  all  the  title  recited  in  it  has  not  been  previously  exhibited;  there  is  a 
limitation  as  to  time,  beyond  which  it  is  not  necessary  to  go  to  establish  a  title 
to  land  in  the  possession  of  the  party,  or,  if  unimproved,  under  his  superintend- 
ence and  care,  and  for  which  he  has  paid  taxes. 

Whether  a  defendant  in  ejectment  claimed  adversely,  or  under  the  plaintiff's 
title  is  matter  of  fact  which  can  only  be  determined  by  the  jury. 

ERROR  to  the  common  pleas,  of  Columbia  county. 

This  was  an  action  of  ejectment  by  Archibald  M'Call  against 
Samuel  M'Henry  and  others,  in  which  the  defendant  took  defence 
for  150  acres  of  land. 

The  plaintiff  gave  in  evidence  four  patenls  to  John  Nicholson, 
for  tracts  surveyed  in  the  name  of  Wrn  Montgomery,  Hannah 
Monlgomery,  John  Montgomery  and  John  Young. 

The  plaintiff  then  offered  in  evidence: — March  3,  1796,  settle- 
ment of  the  account  of  John  Nicholson  by  John  Donaldson,  comp- 
troller-general. March  8,  1796,  entered  in  the  register-general's 
office,  and  certified  by  Samuel  Bryan,  register-general,  balance 
58,429  dollars  and  24  cents.  December  20,  1796,  account  settled 
by  the  register-general,  balance  51,209  dollars  and  22  cents.  De- 
cember 22,  1796,  settled  by  the  comptroller-general. 

The  defendant  objected  to  this  evidence: — 1.  Because  it  was  not 
given  before  the  arbitrators  to  whom  the  cause  had  been  referred. 
2.  Because  the  papers  were  not  properly  certified.  The  court 
overruled  the  objection  and  sealed  a  bill  of  exceptions. 

The  plaintiff  then  offered:— Nov.  17,  1S29,  "Large  Document" 
certified  by  James  Trimble,  deputy  secretary,  certifying  a  compro- 
mise between  the  commonwealth  and  M'Call,  Ashley  and  Astley: 
lists  of  lands,  &c.,  Cadwallader  Evans,  John  Lyon,  and  Joseph 
Heister,  commissioners  of  the  commonwealth  in  the  compromise. 
March  18,  1808,  compromise: — April  4, 1808, copy  of  commissions 

*  This  case  belongs  to  the  Sunbury  Term,  but  was  not  furnished  to  the 
Reporter  in  time  for  its  appropriate  insertion. 
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from  Governor  M'Kean  to  John  Ashley  and  Thomas  Astley  autho- 
rizing them  to  make  sale  of  the  lands,  compromise,  &c.  Nov.  23, 
1808,  return  of  sale  under  the  commission.  June  25,  1808,  deed 
from  M'Call,  Ashley  and  Astley  to  Wm  J.  Bell,  acknowledged 
January  14,  1809,  and  recorded  Nov.  20,  1813; — January  7,  1809, 
deed  Wm  J.  Bell  to  M'Call,  Ashley  and  Astley: — May  15,  1823, 
deed  M'Call,  Ashley  and  Astley,  trustees  of  the  Asylum  Company 
of  the  first  part,  and  M'Call,  Ashley,  Astley,  and  James  Gibson, 
manager  of  said  company  of  the  second  part,  and  Thomas  Newman 
of  the  third  part;  and  May  21,  1823,  assignment  of  said  deed  Tho- 
mas Newman  to  Archibald  M'Call,  the  plaintiff.  All  this  evidence 
was  objected  to  by  the  defendants;  because — 

1.  No  authority  by  law  shown  for  the  proceedings. 

2.  In  the  execution  of  the  commission  from  Governor  M'Kean, 
it  is  not  shown  that  the  proceedings  have  been  conducted  accord- 
ing to  law. 

3.  That  the  copy  of  the  documents  certified  by  J.  Trimble, 
deputy  secretary,  is  not  evidence;  the  original  should  have  been 
produced. 

4.  The  assignment  of  the  lien  of  the  commonwealth  to  M'Call, 
Ashley  and  Astley,  is  not  produced. 

5.  No  articles  of  association,  or  other  evidence  of  the  existence 
of  such  a  company  as  the  Asylum  Company  is  produced. 

6.  The  deed  of  June  25,  1808,  is  objected  to,  because  there  is  no 
title  shown  between  the  patent  to  John  Nicholson  and  the  title  of 
M'Call,  Ashley  and  Astley. 

7.  M'Call,  Ashley  and  Astley  have  shown  no  interest  to  entitle 
them  to  become  parties  in  the  lien  of  the  commonwealth. 

8.  There   is  no   authority  shown    by   which   Ashley,  Astley, 
M'Call  and  Gibson,  as  trustees,  made  the  deed  to  Newman  of  May 
15,  1823. 

9.  This  deed  of  May  15,  1823,  refers  to  register,  Alexander 
Montgomery  and  others,  which  is  not  produced. 

10.  The  deed  from  Newman  to  M'Call  shows  that  Newman 
was  a  trustee  or  agent,  and  his  authority  is  not  shown. 

The  court  overruled  the  objections,  except  that  to  the  recitals, 
and  sealed  a  bill  of  exceptions  at  the  request  of  the  defendant. 

The  plaintiff  then  gave  in  evidence: — January  2,  1795,  deed 
John  Nicholson  to  Robert  Morris  for  37  tracts,  recorded  August 
19,  1809.  February  1798,  deed  Robert  Morris  to  Jared  Ingersoll 
and  Matthew  Clarkson.  The  defendant  objected  to  the  recitals  in 
the  deed  from  Morris,  and  the  court  rejected  them  except  the  refer- 
ence to  the  twelve  articles  of  the  association  for  the  purpose  of 
showing  the  trust.  The  defendant  excepted  to  the  reading  of  this 
reference: — Nov.  23,  1808,  deed  Jared  Ingersoll  to  M'Call,  Ashley 
and  Astley  recites  that  the  lands  were  vested  in  Nicholson  and 
Morris  and  the  Asylum  Company.  This  recital  was  objected  to 
by  the  defendant  and  exception  was  taken  to  its  having  been  read, 
x.— 2  o* 
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John  Robbins.  sworn. — Survey  of  Wm  Montgomery,  Hannah 
Montgomery,  and  John  Montgomery  shown  witness.  General  dia- 
gram, marked  "Jan.  25,  1840,"  shown  witness.  I  made  this  dia- 
gram; I  know  the  lands  Samuel  M'Henry  occupies;  the  biggest 
part  is  in  Wm  Montgomery  and  Hannah  Montgomery;  perhaps  a 
little  and  very  little  in  John  Montgomery;  before  Samuel  M'Henry, 
Frederick  Knowes  was  the  first  I  saw  in  possession;  I  first  knew 
it  pretty  well  on  towards  20  years;  and  Knowes  on  it;  he  staid  till 
M'Henry  bought  him  out  a  few  years  ago;  perhaps  five  or  six 
years;  Fred.  Knowes  got  me  to  come  and  run  his  land;  I  ran  round 
for  him,  and  we  had  some  conversation;  he  said  he  had  agreed 
with  the  Asylum  Company, or  Webb;  Webb  was  the  man;  he  then 
concluded  to  set  up  a  claim  of  his  own;  and  for  that  purpose  got 
me  to  run  it;  he  said  the  Company  was  scattered  and  broke  up; 
and  he  did  not  know  he  could  get  a  title  from  them;  and  he  con- 
cluded to  hold  it  for  himself  by  possession;  this  must  have  been  15 
or  20  years  ago;  between  those  years;  do  not  recollect  he  said  how 
much  he  had  bought;  he  said  he  had  agreed  for  the  land  he  was  on; 
I  run  by  some  old  lines  and  made  some  new  ones;  where  there 
were  boundary  lines  I  followed  them;  I  think  he  said  Webb  had 
never  run  it  for  him;  the  land  run  out  for  Frederick  Keller  joins 
Frederick  Knowes;  I  ran  a  new  one  on  the  south  side  of  John 
Montgomery;  I  think  I  did  not  run  it  into  John  Montgomery; 
Frederick  Knowes  was  there,  and  John  Keller  part  of  the  time; 
some  of  Knowes'  sons  along;  and  several  others;  and  all  concluded 
that  the  land  was  abandoned  by  the  Company,  and  that  they  would 
set  up  their  own  claim  and  hold  it  by  possession  in  their  own  right 
by  settlement;  I  never  had  any  conversation  with  Frederick  Knowes 
before  that  time. 

Cross-examined. — Between  15  and  20  years  ago,  they  met  and 
concluded;  it  was  there  I  ran  out  for  several;  before  that  I  never 
heard  Knowes  say  how  he  claimed;  by  these  official  drafts,  I  say 
Samuel  M'Henry  is  in;  I  saw  lines  there  last  summer;  I  think  we 
sent  to  Samuel  M'Henry  to  let  him  know  we  were  there;  he  said 
he  did  not  want  new  marks  made;  very  like  I  wanted  information 
from  him  to  show  his  lines;  I  could  not  find  them;  I  found  the  offi- 
cial lines;  Samuel  would  not  show  his  draft;  I  ran  all  the  official 
lines,  including  Samuel  M'Henry's  possession;  do  not  recollect 
Frederick  Knowes  showed  me  a  draft  when  I  surveyed  for  him;  I 
found  old  lines  on  the  south;  and  on  the  north  too;  he  claimed  up 
to,  if  he  did  not  run  into  John  Montgomery;  I  think  he  did  not  say 
how  long  he  lived  on  the  land;  I  think  he  told  me;  but  do  not  recol- 
lect; I  have  no  recollection  that  Knowes  said  he  had  ever  paid  any 
thing;  Knowes  said  he  had  agreed  to  purchase  land  I  think  for  two 
dollars  per  acre;  can  not  say  when  it  was  to  be  paid;  nor  how  much 
land;  do  not  recollect  he  said  any  thing  about  a  writing  signed  or 
not  one  way  or  the  other;  I  believe  I  was  there  last  summer  a  year 
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surveying  at  the  instance  of  Mr.  Frick;  I  did  not  finish  then;  this 
diagram  is  from  actual  survey  of  the  lines;  I  ran  most  of  them. 

Samuel  Webb,  affirmed. — Plaintiff  offered  to  prove  by  this  wit- 
ness that  he  was  agent,  and  acted  as  such  for  the  Asylum  Company, 
and  in  that  capacity  went  on  this  land  in  1816. — Saw  Frederick 
Knowes  and  agreed  to  sell  the  land  in  question  to  Knowes,  and  that 
Knowes  acknowledged  the  title  of  the  Asylum  Company,  and  was 
holding  under  them. 

The  defendants  objected — 1.  Because  no  power  under  corporate 
seal  is  shown,  nor  other  power,  nor  written  authority,  nor  existence 
of  any  such  company. 

The  court  overruled  the  objections  and  sealed  a  bill  of  exceptions. 

Witness. — I  acted  as  agent  for  the  Company;  my  orders  were 
sanctioned  by  the  Company  and  approved  by  Mr  Baird.  In  pur- 
suance of  instruction  I  went  on  the  land;  I  saw  Frederick  Knowes, 
and  asked  him  if  he  was  on  the  asylum  lands  and  wished  to  pur- 
chase; he  said  he  was,  and  wished  to  purchase;  I  asked  him  the 
number  of  acres  he  wished,  and  if  his  improvement  was  all  one; 
he  wanted  all  his  improvement  in  his  survey,  and  I  said  he  should 
have  it;  I  asked  him  2  dollars  50  cents  per  acre;  he  agreed  to  take 
it;  I  told  him  when  he  paid  10  per  cent,  then  he  should  have  a 
written  agreement;  he  never  paid  any  thing;  I  never  surveyed 
it  off  for  him;  there  never  was  any  agreement  made  to  my  know- 
ledge; that  was  all. 

At  that  time  Knowes  set  up  no  claim  against  the  Asylum  Com- 
pany, nor  at  any  time  that  I  know;  when  he  paid  the  10  per  cent., 
I  was  to  come  and  survey  it,  and  enter  into  an  agreement;  but 
nothing  was  done;  I  never  spoke  with  him  afterwards. 

Cross-examined. — I  think  I  never  spoke  with  him  about  his 
claim  on  the  title  before  the  time  I  have  stated. 

John  Kestler,  sworn. — I  never  heard  Frederick  Knowes  say 
much  of  any  thing  until  after  he  sold;  perhaps  it  was  before  de- 
fendant bought;  it  was  15  or  16  years  ago;  he  then  called  it  the 
company  lands;  his  son  was  on  them;  he  said  it  was  company  lands; 
he  said  he  had  agreed  or  bought,  I  can  not  say  which,  of  Mr  Webb; 
after  wards  he  said;  we  talked  more  than  once;  can  not  tell  how  long 
since,  but  10  or  12  years  ago;  about  the  time  he  sold  to  M'Henry; 
can  not  say  if  before  or  after;  think  it  was  the  winter  he  sold  to 
Samuel  M'Henry. 

Peter  Hodge,  sworn. — I  never  had  much  connection  with 
Knowes;  he  said  he  was  living  on  the  company  lands;  he  did  not 
tell  me  he  had  ever  made  any  agreement,  or  was  under  any  body; 
he  said  Webb  was  agent;  and  the  company  had  broke  so  that  they 
could  not  make  any  title;  this  was,  I  think,  between  1821  and  1826, 
and  at  different  times;  he  supposed  it  was  the  Asylum  Company 
lands;  and  Webb  could  not  do  any  thing  more;  I  never  heard  him 
claim  it  any  other  way. 
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Cross-examined. — I  never  heard  him  say  he  would  have  a  pos- 
session right. 

Abraham  Knowes,  sworn. — About  29  or  30  years  ago,  father 
moved  on  the  land,  and  was  on  it  about  four  or  five  years  then  till 
he  said  Webb  came  on  and  said  he  was  an  agent  and  had  the  land 
for  sale;  so  father  said  to  me  that  Webb  said  if  he  purchased,  he 
should  have  it  for  two  dollars  and  a  quarter  per  acre;  father  said 
if  he  would  make  him  a  good  title  he  would  purchase  of  him,  and 
Webb  never  came  on  to  make  any  article  with  him;  think  he  said 
Webb  said  he  could  make  him  a  good  title;  but  do  not  know  that 
they  agreed  or  that  they  made  any  further  bargain  than  that;  after 
some  time  and  Webb  did  not  appear,  he  still  held  it  by  improve- 
ment, and  said  if  they  did  not  come  within  21  years,  he  allowed  he 
could  hold  it  by  improvement  right;  I  do  not  mind  that  father  said 
he  had  agreed  further  that  if  they  made  him  a  title  he  would  pur- 
chase; I  heard  him  say  that  more  than  once;  I  can  not  tell  exactly 
when  father  began  to  think  he  could  hold  by  improvement;  think 
it  was  19  or  20  years  ago;  we  heard  the  company  was  broke;  do  not 
know  that  I  heard  father  say  before  that  he  would  hold  by  im- 
provement; father  gave  up  possession  to  Samuel  M'Henry;  I  had 
rented  under  father;  last  spring  I  think,  six  years  ago;  possession 
given  up  to  defendant  by  father  and  I;  I  had  rented  for  three  years, 
and  that  spring  my  time  was  out;  I  had  25  acres  off  the  piece  which 
I  sold  brother  Frederick;  I  got  it  of  father:  Frederick  is  in  posses- 
sion now;  father  was  living,  the  last  I  heard,  in  Ohio;  during  first 
seven  years,  father  had  about  15  or  16  acres  cleared;  a  house  was 
there  when  he  came:  he  built  a  barn;  can  not  say  if  before  seven 
years  out;  had  an  orchard;  some  trees  on  it;  when  father  first  went 
there,  and  until  Webb  came,  do  not  know  that  father  knew  whose 
land  it  was;  father  used  it  and  worked  it  as  his  own;  and  as  other 
farmers;  father  claimed  there  I  think  160  acres;  with  the  25  acres; 
I  sold  brother  the  160  acres  he  had  run  by  John  Robbins. 

John  Robbins,  again. — I  believe  I  asked  defendant  with  the  rest 
whether  they  held  under  their  own  claim  or  would  give  up;  I  told 
him  Mr  Frick  sent  me  and  I  asked  him  that;  they  said  they  would 
hold  under  their  own  claim;  I  think  Mr  Frick  told  me  to  tell  him 
he  would  give  a  good  title  clear  of  incumbrance,  or  warranty  title; 
this  was  I  believe  last  summer  a  year;  think  it  was  before  the  eject- 
ments brought. 

Cross-examined. — Do  not  know  who  was  present,  when  I  talked 
this;  think  it  was  at  defendant's;  I  can  not  say  positively  that  I 
recollect  who;  but  think  some  one  was  with  me;  Samuel  M'Henry 
objected  to  it;  he  calculated  to  stick  to  it;  I  recollect  now  being 
there,  and  I  informed  him;  and  he  objected  coming  under  Mr  Frick; 
he  said  he  had  a  better  title  himself;  he  said  he  had  paid  a  large 
sum  of  money  to  Knowes,  and  made  large  improvements  and  built 
a  house  and  barn;  I  can  not  perfectly  recollect  if  John  Kestler  was 
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by;  but  believe  he  was;  I  believe  there  was  some  such  conversation 
as  defendant  saying  that  when  he  bought,  Knowes  had  a  good 
improvement  right  by  21  years. 

The  defendants  then  gave  in  evidence  the  assessment  books, 
showing  that  the  land  had  been  taxed  in  the  name  of  Frederick 
Knowes  since  1812,  up  to  the  time  he  sold  to  the  present  defend- 
ants, and  in  their  names  since.  Also  the  agreement  of  sale  by 
Knowes  to  the  defendants  and  payment  of  the  purchase-money. 

Abraham  Knowes,  sworn. — Diagram  ABC  shown  witness. — I 
know  the  lines  of  Samuel  M'Henry;  this  part  A,  is  his;  on  the 
south  boundary  of  Barber;  also  Fred.  Knowes'  25  acres;  on  the 
west  John  Kestler  and  where  John  Kestler  used  to  live;  on  the 
north  adjoins  Shellen  burger:  on  the  northeast  corner  and  east  lands. 
I  have  several  times  been  along  these  lines.  Father  claimed  up  to 
these  lines.  I  was  about  eight  years  old  when  father  first  settled 
there;  I  was  thirty-eight  the  20th  December  last;  are  something 
like  60  acres  now  cleared  two  or  three  years  ago;  orchard  100 
apple  trees;  dwelling-house;  a  frame  built  by  Samuel  M'Henry; 
shingle  roof;  a  cellar  I  believe;  barn,  a  log  one,  built  by  father;  a 
spring  house;  I  got  the  25  acres  from  father;  I  rented  this  from 
father  about  ten  years  ago,  three  years  before  M'Henry  bought  it; 
when  father  went  there,  there  were  three  or  four  acres  cleared,  and 
a  log  house;  father  built  the  barn  after  Webb  was  there;  when 
Webb  was  there,  must  have  been  10  or  12  acres  cleared,  or  more; 
some  orchard  was  there,  the  orchard  planted  since;  father  planted 
a  few  trees  and  there  were  six  or  eight  when  he  came;  he  planted 
some  before  Webb  came,  I  think;  Robbins  surveyed  when  I  carried 
chain;  that  is  all  I  know  of  the  survey;  we  found  old  marks  on 
Barker's  line,  and  Moravian  line,  and  some  on  the  north,  I  think, 
but  not  many;  some  old  marks  there;  I  recollect  a  pitch  pine. 

Cross  examined. — Going  up  the  Moravian  land  I  cannot  tell  all 
the  corners;  I  think  I  recollect  a  dogwood  at  the  upper  corner  going 
up  the  Moravian  line;  then  out  west  on  the  north  line  and  joined, 
these  lands  belonged  to  the  Company,  now  Henry  Shellenburger's; 
think  we  started  at  the  west  corner;  a  post  there  between  Keller 
and  Kestler  and  this  land  on  the  west  side;  then  along  Barker's 
line  a  W  0  E  a  pine  down;  do  not  know  about  the  upper  tracts; 
we  stopped  at  the  dogwood  and  then  went  a  straight  line  till  we 
struck  between  Kestler  and  Keefer  and  this  land;  I  do  not  know 
what  has  become  of  the  draft  Robbins  made;  father  had  it;  I  think 
Robbins'  draft  and  this  are  alike;  only  on  the  north;  think  we  did 
not  run  up  so  far;  the  Moravian  land  was  up  20  perches  to  a  white 
pine;  Robbins  ran  straight  west  from  the  pine,  and  so  was  the  draft. 

John  M'Henry,  sworn. — I  have  known  the  land  since  1798;  the 
first  improvement  in  1800;  one  Woolen  began  there;  he  built  a  log 
house  and  cleared  about  three  acres;  he  did  not  stay  long  and  left 
it;  when  Weisner  came  out  and  did  not  purchase  from  Woolen;  it 
lay  vacant  some  time;  about  two  or  three  years;  Weisner  one  and 
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a  half  years;  he  left  in  the  fall,  and  in  the  spring  of  1809  Knowes 
came;  he  did  not  buy  of  Weisner,  and  continued  in  possession 
until  1831,  and  then  left  in  the  spring;  I  lived  a  short  mile  and  a 
half  from  Knowes;  I  was  intimate  with  him;  he  often  worked  for 
me,  and  I  wrote  and  did  business  for  him;  he  could  not  write  Eng- 
lish and  did  not  talk  it  plain;  I  was  not  there  when  Knowes  moved, 
but  soon  after,  within  two  or  three  months;  nothing  said  (hen  how 
he  claimed;  nothing  then  about  the  land,  but  within  the  first  year 
he  told  me  without  asking;  said  the  place  had  laid  vacant  and 
asked  me  who  began,  and  whether  Woolen  had  purchased  from 
any  body;  I  told  him  not  that  I  knew;  he  said  he  was  informed  so 
before  he  came  that  it  was  vacant  and  the  improver  would  be  likely 
to  hold  it  if  he  settled  on  it;  I  cannot  state  just  the  time,  but  at 
different  times;  after  being  there  four  or  five  years  he  talked  more 
about  it;  he  said  he  had  not  been  molested  yet  and  did  not  know 
as  he  should  be;  after  that  at  different  times  until  Webb  came  it 
was  talked  of  that  he  thought  he  could  hold;  he  heard  of  no  claims 
sufficient  to  disturb  him;  after  Webb  had  been  there,  shortly  after 
he  said  that  Webb  had  been  there,  and  stated  he  acted  as  agent  for 
the  Asylum  Company  lands,  and  said  he  told  Mr  Webb  he  was 
not  inclined  to  make  any  agreement  with  any  one;  after  he  saw 
Webb  he  claimed  as  he  had  done  before;  nothing  particular,  only 
he  claimed  in  the  same  way  at  different  times  till  he  sold  to  the 
same  defendant;  he  used  his  timber  land  as  all  the  rest  of  us  do; 
made  shingles  and  rails  and  staves  to  take  to  market;  hauled  1000 
hogshead  staves  once  on  my  land,  and  the  fire  broke  out  and  burned 
them;  I  do  not  know  that  Knowes  or  Samuel  have  had  possession 
of  any  other  but  this  164  acres;  I  know  the  Moravian  and  Barker 
lands  of  old.  When  Samuel  bought  I  was  along  where  the  line 
was  run,  and  it  came  out  within  a  few  rods  of  where  Knowes  had 
shown  me  the  line  before.  I  only  talked  once  with  Samuel  Webb 
about  this  at  his  house;  he  called  me  in:  it  was  August  a  year  ago; 
he  introduced  it  himself  about  those  lands;  I  asked  him  if  Knowes 
and  he  ever  came  into  any  agreement  about  the  lands;  he  said  they 
had  not;  there  was  no  writing  nor  verbal  agreement;  only  he  had 
offered  it  to  Knowes  for  sale;  I  asked  him  if  Knowes  agreed  with 
him;  he  said  he  did  not,  and  his  reason  was  he  would  not  agree 
nor  consent  to  buy  of  any  one  until  he  saw  the  title;  I  asked  if  he 
had  shown  the  title;  he  said  he  had  not;  I  asked  how  it  happened 
he  did  not  show  the  title;  he  said  it  never  was  invested  in  him  to 
make  title;  he  said  he  had  written  down  after  he  saw  Knowes  and 
others  on  the  land;  that  Samuel  had  not  come  under  an  agreement 
unless  the  title  was  finished;  that  they  could  see  it,  and  he  wrote 
down  a  letter  to  that  effect;  I  asked  if  he  got  an  answer  back;  he 
said  he  had;  I  asked  if  he  would  let  me  see  it;  he  said  he  would 
if  he  could  find  it;  he  searched  some  time  and  could  not  find  it,  and 
that  Mr  Frick  had  it;  if  not,  if  he  found  it  he  would  send  it  to  me. 
Defendants  proposed  to  ask  witness  what  Webb  said  as  to  the 
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contents  of  the  letter  answering  his,  which  he  said  he  could  not 
find. 

Plaintiff  objected  and  the  evidence  was  overruled  by  the  court, 
to  which  the  defendants  excepted. 

Witness. — About  60  acres  of  land  cleared  there;  Samuel  had 
cleared  about  five  or  six  acres  before  the  ejectment;  he  built  a  frame 
house  after  he  came;  a  cellar  and  porch;  orchard,  apple  and  peach 
and  pear,  above  100  apple  trees;  50  peach  or  more  I  reckon;  all 
the  purchase-money  was  paid  to  Knowes;  I  wrote  the  receipts  and 
he  signed  them;  260  dollars;  I  generally  did  such  business  for  him; 
I  called  on  Mr  Frick  the  spring  before  my  son  purchased;  I  did 
not  consent  that  my  son  would  purchase  until  he  consulted  counsel 
and  I  came  down  for  my  son;  Knowes  had  stated  before  that  he 
had  taken  counsel  and  they  told  him  his  improvement  was  good. 
I  told  Mr  Frick  Knowes'  situation,  and  that  he  had  offered  to  sell 
to  my  son,  and  he  got  me  to  come  and  take  counsel  whether  the 
title  would  be  good  or  not;  Mr  Frick  asked  how  long  he,  Knowes, 
had  been  on  the  land;  I  told  him  the  year  as  I  have  stated  here; 
he  asked  if  Knowes  had  come  under  any  agreement  or  article  or 
lease;  I  told  him  then  what  Knowes  had  told  me  had  passed  with 
Webb;  that  Webb  had  been  through  there  and  had  offered  to  sell 
the  land  to  Knowes;  that  he  had  said  he  would  not  purchase  unless 
he  would  show  a  good  title  first;  I  told  Mr  Frick  that  he  had  always 
held  and  intended  to  hold  it  by  improvement;  Mr  Frick  said  if  I 
was  satisfied  that  he  never  articled  or  came  under  a  lease  with 
Webb,  the  conversation  Webb  and  Knowes  had  would  avail  no- 
thing, and  if  my  son  thought  the  improvement  worth  the  money 
there  could  be  no  risk  in  buying  if  he  had  been  on  the  twenty-one 
years;  in  some  instances  he  said  they  could  only  hold  the  improved 
part;  the  general  course  was  to  hold  whatever  was  in  the  survey 
and  paid  taxes  for;  he  said  there  would  be  no  risk  in  buying;  I 
mentioned  to  Mr  Frick  what  was  said  as  above;  I  did  not  talk  with 
Webb  till  a  year  or  two  ago. 

Cross-examined. — I  know  the  Walker  place  was  called  Asylum 
Company  lands  forty  years  ago;  I  never  heard  anything  of  this 
tract  being  Company  land  until  after  Webb  was  up;  I  do  not  know 
that  the  adjoiners  agreed  with  Webb;  Edward  M'Henry  surveyed 
it  after  my  son  purchased;  do  not  recollect  that  he  marked  lines 
but  followed  Robbins;  only  the  west  line  was  marked  anew. 

The  court  was  respectfully  requested  to  instruct  the  jury  upon 
the  following  points: 

1.  That  the  written  title  exhibited  by  the  plaintiff  does  not  give 
him  a  right  to  recover,  but  is  in  itself  defective. 

2.  That  the  evidence  will  justify  the  jury  in  finding  that  the  pos- 
session of  the  defendants  and  Knowes  was  adverse  to  the  plaintiffs 
title,  and  such  as  to  entitle  the  defendant  to  a  verdict  by  the  statute 
of  limitations;  and  that  the  conversation  between  Knowes  and 
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Webb  as  stated  by  Webb  or  any  other  witness  does  not  take  from 
the  defendants  the  protection  of  that  statute. 

3.  That  to  deprive  the  defendants  of  the  benefit  of  the  statute  of 
limitations,  a  parol  acknowledgment  of  the  adverse  title  must  be 
such  an  acknowledgment  as  to  show  that  the  defendant  did  not 
intend  to  hold  adversely  to,  but  under  the  plaintiff's  title,  and  such 
as  to  induce  the  plaintiff  to  believe  that  he  did  so  hold  under  it. 

4.  That  if  the  conversation  between  Webb  and  Knowes  respect- 
ing a  purchase  as  stated  by  Webb  and  others  was  with  a  view  to 
compromise,  the  defendant  is  not  deprived  by  it  of  the  protection 
of  the  statute  of  limitations. 

Leivis,  president. — 1.  The  court  cannot  give  the  answer  re- 
quested, but  say  to  the  jury  that  the  plaintiff's  paper  title  is  not  in 
itself  defective,  but  is  a  perfect  title  to  the  land  unless  the  defendant 
establishes  his  defence  upon  the  ground  of  21  years'  adverse  pos- 
session before  suit  brought. 

2.  The  court  cannot  give  the  instruction  here  requested,  but  on 
the  contrary  state  to  the  jury  that  if  they  believe  the  evidence  for 
the  plaintiff  they  may  properly  find  that  the  possession  of  Knowes 
was  not  adverse  to  the  plaintiff's  title  for  21  years,  but  in  subordi- 
nation to  it. 

3.  Answered  in  the  affirmative. 

4.  This  instruction  refused  because  there  is  no  evidence  to  justify 
such  instruction. 

In  the  general  charge  the  judge  spoke  thus; — The  court  say  to 
you  as  matter  of  law,  that  if  you  believe  Samuel  Webb,  and  that 
the  transaction  between  him  and  Knowes  took  place  as  stated  by 
Webb,  then  the  plaintiff  is  entitled  to  recover.  The  court  further 
state  that  if  you  believe  from  the  evidence  of  John  Robbins  or 
Abraham  Knowes  or  John  Kessler,  or  from  the  evidence  of  all 
together,  that  Frederick  Knowes  entered  into  a  contract  with  Webb, 
the  agent  for  the  Asylum  Company,  for  the  purchase  of  the  land,  to 
be  either  by  word  or  writing,  then  the  defence  under  the  statute 
of  limitations  fails,  and  the  plaintiff  is  entitled  to  recover. 

Each  bill  of  exceptions  and  the  charge  of  the  court  were  assigned 
for  errors  and  argued  by 

Ellis  and  Bellas,  for  plaintiff  in  error. 
Frick  and  Greenough,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — Archibald  M'Call  claimed  the  land  in  dispute  as 
having  been  the  property  of  John  Nicholson,  once  comptroller-ge- 
neral of  Pennsylvania,  and  who  being,  on  settlement  of  his  accounts, 
found  largely  indebted  to  the  state,  certain  laws  were  passed  and 
proceedings  had,  under  which  certain  lands,  and  his  interest  in  cer- 
tain lands  were  sold,  and  the  title  to  the  tract  in  question  deduced 
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to  A.  M'Call  the  plaintiff  below.  In  order  to  understand  the  mat- 
ter in  contest,  it  will  be  necessary  to  state  the  outline  of  a  course  of 
legislation  on  the  subject  of  accounts  with  public  officers,  and  it 
will  be  only  an  outline;  to  go  into  detail  and  cite  all  the  laws  and 
all  the  proceedings,  would  be  to  write  a  book,  not  a  judicial  opin- 
ion. Those  laws  began  with  the  first  constitution  in  1776.  The 
names  and  powers  of  the  officers  of  the  accounting  deparlment, 
have  changed  by  different  laws.  The  comptroller-general  had 
much  of  the  power  vested  in  him;  the  act  of  February  18,  1785,  in 
some  measure  reduced  former  acts  to  one.  Many  accounts  from 
the  then  late  war,  were  in  a  course  of  settlement,  and  the  gradual 
but  constant  depreciation  of  the  paper  money  of  the  war  period, 
and  also  of  an  emission  at  the  close  of  the  war,  made  the  settle- 
ment of  accounts  one  of  real  difficulty.  This  law  allowed  an  ap- 
peal to  the  supreme  court,  and  provided  very  minutely  for  the  issue 
and  trial.  Among  other  provisions  of  this  act,  it  deelared  the  ba- 
lance found  against  any  accountant,  when  confirmed  by  the  execu- 
tive council,  to  be  a  lien  on  all  lands  of  the  debtor  in  all  parts  of 
the  state.  Of  this  act,  Judge  Smith,  in  the  notes  to  his  edition  of 
the  laws,  page  27,  says,  the  principles  remain  in  force,  though  con- 
siderable alterations  in  manner  of  proceeding  have  taken  place. 

In  1789,  the  office  of  the  register-general  was  established  and  a 
register-general  appointed;  to  him  all  accounts  thereafter  settled 
were  to  be  submitted  before  finally  closed,  and  afterwards  submit- 
ted to  the  supreme  executive  council.  In  the  same  year  certain 
duties,  relating  to  these  matters,  were  assigned  to  the  state  treasurer. 

After  the  adoption  of  the  constitution  of  1790,  all  duties  which 
had  been  allotted  to  the  supreme  executive  council  were  transferred 
to  the  governor;  Jlct  of  September  21,  1791;  but  accounts  there- 
after were  to  be  referred  to  the  governor,  only  in  cases  in  which 
the  comptroller-general  and  register-general  should  disagree. 

This  act  gave  to  the  comptroller-general  power  to  proceed  in  a 
summary  way  for  the  collection  of  all  balances  from  those  indebted, 
or  to  direct  the  sheriff  to  take  the  body,  and  seize  and  secure  the 
real  and  personal  estate  of  all  debtors,  and  if  the  debt  was  not 
secured  in  a  certain  period,  to  issue  other  process  to  sell  the  pro- 
perty, &c.,  &c. 

In  process  of  a  few  years,  the  settlement  of  the  accounts  of  John 
Nicholson  himself,  became  an  important  matter.  He  was  found  to 
be  a  defaulter,  and  an  act  of  assembly,  April  20,  1795,  was  passed 
for  the  settlement  of  his  accounts,  which  were  to  be  submitted  to 
the  next  legislature;  it  was  in  fact  more  to  ascertain  the  propriety 
of  an  impending  impeachment,  than  to  affect  the  lien  or  the  general 
law. 

The  act  of  April  4,  1792,  introduces  the  general  provisions  for 
settlement  of  the  accounts  of  all  officers;  by  this,  the  comptroller- 
general  is  a  prominent  officer  in  the  settlement  of  accounts. 

For  a  reference  and  abstract  of  most  of  the  laws  on  this  subject, 
x. — 2  p 
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I  refer  to  Smith's  Executors  v.  Nicholson,  4  Yeates  6.     This  case 
decided  only  the  effect  of  the  lien  of  the  state. 

The  accounts  weip  thus  closed,  but  little  or  nothing  was  done  as  to 
collecting  the  debt.  John  Nicholson  had  lands  in  nearly  every,  or 
perhaps  in  every,  county  in  the  state;  for  some  of  them  his  title  was 
perfect,  for  some  it  was  only  inceptive,  held  by  articles  of  agree- 
ment; for  some  he  tiad  warrants  and  surveys,  but  no  return  of  sur- 
vey, because  of  non-payment  of  surveying  fees;  much  of  his  land 
was  incumbered  by  mortgages,  and  it  was  not  easy  to  discover  what 
was  his  property  or  the  nature  of  his  interest.  On  the  31st  March 
1806,  an  act  was  passed  appointing  Cadwallader  Evans,  John 
Steele  and  John  Lyon,  Esqs.,  commissioners,  to  obtain  from  the 
recorders  and  prothonotaries  of  the  several  counties,  copies  of  all 
deeds  and  other  writings  relating  to  the  estate  of  John  Nicholson, 
and  a  transcript  of  every  mortgage  and  judgment  affecting  his 
lands.  The  officers  of  the  land  office  were  directed  to  furnish  copies 
of  all  papers  in  their  offices  which  might  disclose  any  of  his  estate. 
The  commissioners  were  to  ascertain  the  situation  and  value  of  the 
estate  as  far  as  practicable.  To  average  the  demand  of  the  com- 
monwealth on  the  whole  of  the  several  estates  subject  to  the  lien  of 
the  estate,  and  make  report  to  the  governor,  who  should  cause  to 
be  sold,  by  the  sheriff  of  the  respective  counties,  according  to  due 
course  of  law,  the  several  estates,  or  so  much  thereof  as  should  pro- 
duce the  amount  averaged  or  assessed  as  aforesaid,  on  each  par- 
ticular estate.  And  it  was  provided  that  when  any  person  or  per- 
sons, or  managers  of  any  of  the  land  companies,  who  have  any 
legal  or  equitable  claim  or  interest  in  any  particular  estate,  shall 
pay  to  the  state  treasury  the  amount  of  the  state  debt  averaged  on 
such  estate  or  estates,  or  secure  the  same  to  be  paid  in  two  annual 
instalments,  with  interest;  it  shall  be  lawful  for  the  said  commis- 
sioners, or  a  majority  of  them,  to  transfer  and  set  over  the  lien  of  the 
state  thereon,  to  the  sole  use  and  benefit  of  such  persons,  or  to  the 
use  of  such  company  so  claiming  and  paying  as  aforesaid.  They 
had  also  power  to  compromise  disputes,  to  purchase  property  sold 
by  the  sheriff,  which  they  believed  was  selling  at  an  under  value, 
but  these  purchases  in  all  cases  to  be  for  the  use  of  the  common- 
wealth. The  commissioners  were  to  take  an  oath  diligently,  faith- 
fully and  impartially  to  perform  the  several  duties,  and  in  case  of 
vacancy  from  any  cause,  the  governor  to  appoint  so  as  to  fill  the 
place.  See  eighth  volume  of  Bioren  166,  and  the  following  pages, 
for  other  provisions  not  material  here. 

At  that  period  there  was  so  much  back  land,  and  so  few  per- 
sons disposed  to  purchase  for  cash,  that  it  was  soon  found  to  be 
probable  that  the  whole  land  would  not  pay  the  debt,  and  it  was 
useless  as  well  as  impracticable  to  average,  as  was  proposed  by 
this  law.  To  sell  in  due  course  of  law,  seemed  to  require  a.  fieri 
facias  levy,  and  inquisition,  and  on  return  of  this  a  venditioni  ex- 
ponas  sale  and  deed;  and  to  go  through  the  counties  of  this  state  in 
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succession,  in  this  way,  would  require  some  twenty  or  thirty  years, 
during  which  the  state  must  pay  the  taxes,  the  land  lie  unculti- 
vated, or  become  possessed  by  squatters,  and  the  debt  doubled  by  in- 
terest, payment  of  taxes  and  costs.  This  produced  the  act  of  March 
1807.  This  act  authorized  the  commissioners  to  proceed  and  sell 
the  lands  of  John  Nicholson,  or  his  interest  in  them,  on  giving  the 
notice  therein  prescribed;  but  this  act  did  not  abridge  the  powers  of 
the  commissioners  to  compromise  under  the  last  mentioned  act. 

The  second  section  directs  the  terms  on  which  the  sales  shall  be 
made,  for  cash  or  bonds,  with  security,  bearing  interest;  and  where 
bonds  were  given,  directs  a  certificate  of  purchase  to  be  delivered 
to  the  buyer,  and  when  the  money  is  paid,  a  deed  to  be  executed, 
11  for  such  estate  as  the  said  John  Nicholson  had  and  held  the  same 
at  the  commencement  of  the  lien  of  the  commonwealth  against 
the  estate  of  the  said  John  Nicholson,  which  said  conveyance  or 
copies  of  the  record  thereof,  shall  be  prima  facie  evidence  of  the 
grantee's  title,"  subject,  however,  to  payment  of  any  arrears  of  the 
purchase-money. 

The  third  section  authorizes  the  sale  by  large  bodies  or  single 
tracts.  The  fourth  section  again  relates  to  their  power  to  compro- 
mise, and  "  upon  any  compromise  made  with  any  person  or  per- 
sons, and  commissioners  or  a  majority  of  them,  at  the  request  of 
the  parties,  and  upon  their  paying  or  securing  the  perchase-money, 
may  and  shall  execute  an  assignment,  under  their  hands  and  seals, 
of  so  much  of  the  lien  of  the  commonwealth,  against  the  estate  of 
the  late  John  Nicholson,  as  may  be  equivalent  to  the  consideration 
paid  or  secured  to  be  paid  to  the  state  by  such  party;  and  from  the 
date  of  such  assignment,  the  whole  amount  thereof  shall  be  principal 
bearing  interest,  and  the  holder  or  holders  ofsueh  assignment,  or 
his  or  their  assigns,  may  at  any  time  proceed  upon  the  liens  of 
this  commonwealth  to  sell  the  lands  which  may  constitute  the 
subject  ofsueh  compromise." 

Thu  seventh  section  relates  to  the  Asylum  Company,  and  that 
the  said  company  had  refused  to  the  commissioners  the  necessary 
information  as  to  the  lands  claimed  by  it,  and  the  interest  of  John 
Nicholson  in  said  lands,  and  it  provides  that  the  president  and 
managers  of  the  Asylum  Company  shall  within  three  months  from 
the  passage  of  this  act,  deliverer  cause  to  be  delivered  to  the  secre- 
tary of  the  commonwealth,  an  exact  copy  of  their  transfer  book  or 
register  of  shares  in  the  stock  of  said  company,  which  may  have 
been  transferred  by  the  company  to  individuals,  or  by  individuals 
to  the  company,  or  to  other  individuals. 

(I  understand  what  is  called  the  "  large  document,"  to  contain  a 
list  and  description  of  warrants,  surveys  and  patents,  conveyed  by 
John  Nicholson  to  the  company,  or  perhaps  it  is  the  list  of  lands 
belonging  to  the  company,  required  by  the  eighth  and  following 
sections.) 

The  eighth  section  requires  the  company  to  file  in  the  office  of 
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the  secretary  of  state,  a  schedule  of  lands  now  or  at  any  time  here- 
tofore claimed  and  held  by  said  company,  exhibiting  the  quantity 
and  local  situation  of  each  body  of  land;  and  also  a  specification  of 
their  title  to  each  body  or  tract;  and  if  any  lands  have  been  trans- 
ferred by  any  other  person  than  said  John  Nicholson  to  the  said 
company,  or  in  trust  for  them,  and  whether  these  transfers  were 
made  on  a  contract  with  the  company,  or  in  pursuance  of  some 
previous  contract  with  John  Nicholson. 

The  ninth  section  states  what  shall  be  the  consequence  if  the 
company  refuse  to  comply  with  this  act,  and  concludes  with  a  pro- 
viso, that  if  the  said  commissioners  and  company  shall  compromise 
the  difficulties  by  this  act,  intended  to  be  remedied,  this  act,  as  far 
as  respects  said  company,  shall  be  null  and  void. 

They  did  compromise  on  the  18th  of  March  1808.  The  agree- 
ment of  compromise  and  payment  to  the  state  of  above  20,000  dol- 
lars, was  given  in  evidence,  and  a  transfer  of  the  lien  of  the  state 
on  the  lands  of  the  company,  for  so  much,  was  made  by  the  com- 
missioners. 

On  March  24,  1808,  8  Bioren  416,  another  act  of  assembly  was 
passed,  in  which,  after  stating  that  the  preceding  acts  were  found 
not  so  well  adapted  to  the  end  designed,  for  want  of  a  more  specific 
designation  of  the  mode  of  sale,  to  be  adopted  and  pursued  by  the 
person  or  persons  who  have  or  may  become  parties  to  such  settle- 
ment or  compromise,  therefore  it  was  enacted,  that  any  person  or 
persons,  and  the  majority  of  such  persons,  where  there  are  more 
than  two,  and  the  survivor  and  survivors  of  such  persons,  as  may 
have  or  shall  hereafter  become  a  party  to  any  settlement  or  com- 
promise, with  the  said  commissioners,  shall  have  the  same  powers 
and  authority  as  the  said  commissioners,  or  a  majority  of  them, 
have  by  the  several  acts  of  assembly  of  this  state,  upon  process 
granted  by  the  governor  as  therein  prescribed,  to  make  and  carry 
into  effect  a  sale  of  such  warrants,  lands,  tenements  and  heredita- 
ments, estate  and  interest  whatsoever,  which  John  Nicholson,  late 
deceased,  had  any  claim  or  interest  in,  and  which  may  be  the  sub- 
ject of  such  settlement  or  compromise  respectively. 

We  now  come  to  the  evidence  offered  in  this  case,  which  was 
excepted  to,  and  bills  of  exceptions,  which,  after  stating  the  evi- 
dence offered,  I  shall  notice.  The  plaintiff  read  five  several  patents 
to  John  Nicholson,  for  tracts,  in  the  names  of  William  Montgomery, 
Hannah  Montgomery,  John  Montgomery  and  John  Young.  March 
3,  1796,  settlement  of  John  Nicholson's  account,  by  John  Donald- 
son, comptroller-general.  March  3,  1796,  entered  in  register-gene- 
ral's office,  by  S.  Bryan,  register  general,  58,429  dollars  24  cents. 
December  20,  1796,  account  settled  by  register-general,  balance 
51,209  dollars  22  cents.  (There  is  some  confusion  in  the  paper 
book  before  me,  as  it  referred  to  evidence  given  in  another  cause, 
not  before  us;  perhaps  the  amounts  above  are  not  the  final  settle- 
ment, but  63,729  dollars  86  cents.) 
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They  then  gave  in  evidence,  what  is  called  the  large  document, 
certified  from  the  office  of  the  secretary  of  state,  containing  lists  of 
lands  compromised  by  the  state  commissioners,  C.  Evans,  J.  Lyon. 
and  Joseph  Hiester,  (appointed  instead  of  J.  Stcele)  and  A.  M'Call, 
J.  Ashley  and  T.  Astley.  March  18,  1808,  the  compromise.  April 
4,  1808,  copy  of  commission,  by  governor  M'Kean,  to  J.  Ashley 
and  Thomas  Astley,  authorizing  them  to  make  sale  of  the  lands 
embraced  in  the  compromise.  November  23,  1808,  return  of  sale 
under  this  compromise.  June  25,  1808,  deed,  M'Call,  Ashley  and 
Astley  to  William  J.  Bell.  January  14,  1809,  this  deed  acknow- 
ledged. November  20,  1813,  recorded  in  Northumberland  county. 
January  17,  1809,  deed,  William  J.  Bell  to  A.  M'Call,  J.  Ashley 
and  T.  Astley,  from  record  book  D,  439.  May  15,  1823,  deed, 
M'Call,  Ashley  and  Astley,  trustees  of  the  Asylum  Company  of  the 
first  part,  and  M'Call,  Ashley  and  Astley  and  James  Gibson,  mana- 
gers of  said  company,  of  the  second  part,  and  Thomas  Newman  of 
the  third  part.  May  21,  1823,  assignment  of  said  deed,  Thomas 
Newman  to  Archibald  M'Call. 

To  all  this  evidence,  the  many  exceptions  amounted  to  this:— 
That  where  a  special  power  over  lands  of  another  is  given,  the 
power  must  appear  to  have  been  strictly  pursued,  and  every 
minute  step  distinctly  proved,  and  cases  from  our  reports,  in  which 
this  doctrine  is  repeatedly  laid*  down,  as  to  sales  of  lands,  were 
cited. 

In  13  Serg.  <§•  Raiole  208,  the  present  chief  justice  recognizes 
these  decisions  on  common  law  principles,  and  also  the  power  and 
the  propriety,  if  not  necessity,  of  the  legislature  altering  the  law  on 
this  subject.  Where  there  had  been  an  observance  of  the  most 
minute  details,  it  was  nearly  impossible  to  perpetuate  the  evidence 
of  the  facts,  or  as  the  burden  of  proving  them  lay  on  the  purchaser, 
to  show  a  title  on  which  he  might  recover.  The  legislature  inter- 
posed, and  at  length  succeeded  in  placing  the  matter  on  just  ground, 
as  regarded  the  owner,  and  in  providing  an  effectual  remedy  for 
the  purchaser  by  the  fourth  section  of  the  act  of  March  13,  1815, 
provided  a  tax  was  due  on  the  land  and  unpaid  at  the  time  of  the 
sale. 

The  objection  above  stated,  and  the  difficulty  it  would  occasion, 
were  foreseen  by  the  legislature,  and  they  have  met  and  obviated  it 
in  the  second  section  of  the  act  of  March  19,  1807,  above  cited, 
where  they  say  the  conveyance  of  the  commissioners  for  the  state, 
or  copies  of  the  records  thereof,  shall  be  prima  facie  evidence  of  the 
grantee's  title,  and  in  the  last  law  where  the  same  power  and  au- 
thority is  given  to  those  who  compromise,  to  convey  and  carry  a  sale 
into  complete  effect.  The  deeds  then  made  under  the  laws  referred 
to,  are  prima  facie  evidence  of  title  in  the  grantee,  and  until  some 
proof  impugning  this  is  given,  the  grantee  is  not  bound  to  show  a 
strict  compliance  with  every  thing  prescribed  by  the  several  laws  on 
the  subject.  Although  this  naked  question  has  not  before  been 
x. — 2  p* 
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brought  before  this  court,  the  doctrine  here  laid  down  has  been  deci- 
ded in  the  common  pleas  repeatedly, and  although  able  counsel  were 
engaged,  the  point  was  not  so  much  doubted  as  to  induce  them  to 
advise  a  writ  of  error.  I  recovered  several  tracts  for  Mr  Grant 
and  Mr  Rawle,  on  the  deed  alone,  in  Centre  county,  before  Judge 
Walker. 

This  matter  of  the  lien  of  the  state,  was  settled  by  the  then 
supreme  court  in  1803,  4  Yeates  6;  and  the  whole  question  of  lien 
and  proceedings  were  supported  in  the  supreme  court  of  the  United 
States,  7  Peters.  It  is  time  it  should  be  considered  settled. 

The  next  matter  to  be  considered,  is  an  objection  to  all  the  deeds, 
above  mentioned,  subsequent  to  the  compromise  and  sale  under  it, 
on  the  warrant  of  Governor  M'Kean  to  the  persons  with  whom 
the  compromise  was  made,  that  is,  by  Ashley,  Astley  and  M'Call 
to  William  J.  Bell,  and  from  him  through  several  persons,  until  at 
length  the  title  is  vested  in  Mr  M'Call  the  plaintiff.  And  here  again 
I  have  to  regret,  that  neither  the  deeds,  nor  any  abstracts  of  them 
more  full  than  is  above  stated,  were  submitted  to  us.  The  point 
however,  is  not  new;  it  has  been  before  us  in  several  cases,  from 
the  case  of  the  trustees  under  the  assignment  of  Mr  T.  Coxe,  down 
to  the  case  of  the  Dauphin  and  Susquehanna  Coal  Company,  in  9 
Watts. 

The  deed  of  trustees  conveys  the  tegal  title,  and  the  legal  title 
will  support  an  ejectment  against  a  stranger  to  the  trust  and  wrong- 
doer. If  those  beneficially  interested  are  in  possession,  or  interested 
against  him  having  the  legal  title,  a  different  question  would  be 
presented;  if  the  trustees  convey  improperly,  they  may  be  answer- 
able to  those  in  interest,  or,  on  complaint,  may  be  removed;  but  it 
is  not  for  a  stranger  to  call  for  a  fulfilment  of  trusts,  or  object  to  a 
title,  legal  on  its  face,  because  of  a  surmise  of  a  violation  of  the 
rights  of  those  for  whose  use  the  suit  is  brought,  and  who  them- 
selves do  not  object.  There  is  also  a  string  of  objections  to  deeds 
from  John  Nicholson  to  Robert  Morris,  and  from  Nicholson  and 
Morris,  or  one  of  them,  to  Jared  Ingersoll  and  M.  Clarkson,  and 
from  these  again  to  John  Ashley,  Thomas  Astley  and  A.  M'Call  for 
the  Asylum  Company.  The  preceding  objections  apply  to  these, 
and,  in  addition,  the  commissioners  of  the  state  treated  with  those 
gentlemen,  and  conveyed  to  them  on  the  compromise,  as  trustees  of 
the  Asylum  Company;  they  accepted  the  deed  as  such,  and  conveyed 
as  such,  and  no  third  person,  no  one  not  interested  in  the  company, 
can  dispute  that  they  were  trustees.  The  objection,  that  all  the 
deeds  and  documents  recited  were  not  produced,  was  not  pressed. 
It  would  introduce  strange  effects,  if  every  person  showing  title  and 
possession,  or  where  the  lands  are  uncultivated,  superintendence 
and  payment  of  taxes,  must  go  back  and  produce  his  deeds  and 
evidence  of  the  truth  of  all  recitals  from  1782,  or  any  period  beyond 
twenty-one,  or  at  farthest  forty  years. 

The  rest  of  the  case  presents  much  evidence  as  to  the  acts  of  the 


July  1840.]  OF  PENNSYLVANIA.  471 

[M'Henry  v.  M'Call.] 

agents  of  the  Asylum  Company,  and  some  evidence  of  those  under 
\vhom  the  defendants  claim,  having  become  tenants  of  the  company; 
and  some  evidence  contradicting  this;  all  this  was  left  to  the  jury. 
Before  I  corne  to  this,  I  must  notice,  that  on  offering  Samuel  Webb 
as  a  witness,  to  prove  what  occurred  as  to  a  purchase,  plaintiff 
offered  to  show  a  written  authority  to  him  to  act  for  the  company; 
it  was  objected  that  a  corporation  can  only  act  under  its  seal.  To 
this  the  answer  is,  that  it  is  not  always  the  law;  many  acts  may  be 
done  by  a  corporation  not  evidenced  by  its  seal;  among  which  may 
be  the  appointing  an  agent  to  pay  taxes,  resurvey  lands,  and  even 
agree  with  settlers  to  go  on  it,  but  the  conclusive  answer  is,  that 
this  company  was  not  a  corporation. 

The  defendants  submitted  to  the  court  certain  points  and  errors 
assigned  in  the  answer  to  the  second  point,  and  to  a  part  of  the 
general  charge. 

The  first  we  have  observed  on  already.  The  second,  and  the  an- 
swer to  it,  are  mainly  relied  on.  All  those  conversant  in  our  courts 
know,  that  grea,t  astuteness  is  sometimes  exhibited  in  drawing  the 
points  to  which  answers  from  the  court  are  requested.  Saying  that 
the  evidence  will  justify  the  jury  in  finding  that,  the  possession  of  de- 
fendants and  Knowes  (under  whom  the  principal  defendant  M'Kin- 
stry  claimed)  was  adverse  to  plaintiff's  title,  does  not  at  first  view 
appear  to  be  very  different  from  saying — it  is  a  question  of  fact  for 
you  to  determine  whether  it  was  adverse  to  the  plaintiff  or  not. 
The  court  thought,  however,  that  there  was  some  difference,  and 
told  the  jury,  that  if  they  believed  the  evidence,  they  might  find 
the  other  way,  without  stating  the  whole  of  the  evidence  on  this 
subject,  which  was  very  voluminous.  I  have  truly  stated  there  was 
some  contrariety  in  it — it  seemed  clear,  that  when  defendants  began 
to  work  on  the  land,  all  knew  it  to  be  warranted  and  surveyed, 
though  perhaps  none  of  them  knew  who  was  the  owner,  it  was 
positively  sworn,  that  when  Webb  came  as  agent  of  the  company, 
and  told  who  was  the  owner,  they  agreed  to  purchase,  but  could 
pay  nothing;  they  were  poor,  but  the  price  was  agreed  on,  and 
when  they  could  pay  ten  per  cent,  they  were  to  have  a  written  title; 
it  was  proved,  and  was  matter  of  notoriety,  that  the  failure  of 
Nicholson  and  Morris,  the  principal  owners,  the  lien  of  the  state, 
and  consequent  uncertainty  of  title,  occasioned  delay.  There  was 
proof  that  the  settlers,  who  had  agreed  with  Webb  less  than  twenty- 
one  years  ago,  at  length  began  to  hope  they  would  hear  no  more  of 
the  Asylum  Company,  and  agreed  to  hold  by  settlement.  The 
answers  to  all  points  on  the  same  subject  are  to  be  taken  together. 
On  the  third  point,  the  court  said  a  parol  acknowledgment,  to  take 
a  case  out  of  the  statute,  must  be  such  acknowledgment  as  to  show 
that  the  defendant  did  not  intend  to  hold  adversely  to,  but  under 
the  plaintiff's  title,  and  such  as  to  induce  the  plaintiff  to  believe 
that  he  did  so  hold  under  it.  This  was  all  the  defendant  asked.  A 
jury  is  supposed  not  to  be  hostile  to  a  neighbour:  once  tell  them, 
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not  that  they  must  weigh  all  the  evidence  and  draw  a  fair  conclu- 
sion, but  that  they  may  look  at  part  of  the  evidence,  and  will  be 
justified  in  finding  on  it,  and  we  change  the  law,  and  the  change 
will  not  be  an  amendment.  The  judge  would  not  have  done  ex- 
actly his  duty,  if  he  had  stopped  at  his  answer  to  the  second  point; 
but  he  answers  the  third,  and  then  says,  in  substance,  I  have  told 
what  agreement  and  understanding  are  sufficient  to  take  a  case  out 
of  the  statute,  and  you  are  to  consider  all  the  evidence,  and  if  from 
the  whole  of  it  you  believe  the  defendants  did  make  an  agree- 
ment, understood  by  all,  to  purchase  on  the  terms  and  in  the  man- 
ner stated,  and  this  within  twenty-one  years  before  bringing  the 
suit,  the  statute  of  limitations  does  not  protect  them. 
Judgment  affirmed. 


Patterson  against  Stewart. 

The  acknowledgment,  made  by  a  sheriff  in  open  court,  of  the  execution  of  his 
deed  conveying  real  estate  sold  by  him  under  execution,  is  considered  a  judicial 
act,  of  which  a  registry  or  entry  ought  to  be  made  by  the  prothonotary  or  clerk 
of  the  court  on  the  records  thereof.  If  this  be  omitted,  no  other  evidence  can 
be  received  to  show  that  such  acknowledgment  was  made,  so  as  to  entitle  the 
deed  to  be  read  in  evidence — not  even  a  certificate  thereof  written  upon  it  and 
given  by  the  clerk  under  his  proper  signature  and  the  seal  of  the  court. 

This  being  the  rule  on  the  subject,  the  judgment  of  the  court  below  was 
reversed,  for  admitting  parol  evidence,  where  the  deed  was  proved  to  have 
existed  and  to  have  been  lost,  or  mislaid  so  that  it  could  not  be  found,  to  show 
that  such  certificate  of  the  acknowledgment  was  written  and  made  on  the  deed; 
and,  thereupon  for  permitting  the  deed  to  be  read  in  evidence  to  the  jury;  when 
it  appeared  that  no  entry  thereof  had  been  made  on  the  records  of  the  court. 

ERROR  to  the  district  court  of  Allegheny  county. 

Action  of  covenant,  brought  by  William  Stewart,  the  defendant 
in  error,  against  James  Patterson,  the  plaintiff  in  error,  for  a  breach 
of  covenant  of  warranty  of  title  and  a  breach  of  covenant  of  seisin 
freed  from  all  incumbrances  done  or  suffered  from  the  grantor,  con- 
tained in  a  deed  of  conveyance  in  fee  simple,  made  by  the  latter  to 
the  former  on  the  6th  of  September  1817,  for  two  lots  of  ground, 
situate  in  the  town  of  Sidneyville,  and  numbered  51  and  52  accord- 
ing to  a  plan  of  lots  laid  out  in  said  town  by  said  Patterson. 

The  plaintiff  upon  the  trial  of  the  cause,  in  order  to  sustain  his 
claim,  gave  in  evidence,  first,  the  deed  of  conveyance,  showing  the 
covenants  entered  into,  to  be  kept  and  performed  on  the  part  of  the 
defendant.  And  next,  for  the  purpose  of  showing  that  they  had 
not  been  kept  and  performed,  but  broken  by  the  defendants,  the 
plaintiff  gave  in  evidence  the  exemplification  of  a  record  from  the 
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court  of  common  pleas  of  Allegheny  county,  showing  a  judgment 
obtained  by  a  Samuel  Jones  against  the  defendant,  Patterson,  on 
the  seventh  day  of  September  1816,  for  2969  dollars  62  cents 
damages,  besides  costs  of  suit,  which  boimd  the  lots  and  remained 
in  full  force  and  unsatisfied  at  the  time  of  making  the  deed ;  and 
upon  which,  afterwards,  as  it  appeared  by  the  exemplification  to 
August  term  1821  of  the  same  court,  a  writ  of  fieri  facias  was 
sued  out,  directed  and  delivered  to  the  then  sheriff  of  the  said 
Allegheny  county,  by  virtue  whereof  the  lots  conveyed  by  the  deed 
were  seized  and  taken  in  execution,  condemned  to  sale,  and  by  vir- 
tue of  an  alias  writ  of  venditioni  exponas  issued  to  November 
term  1822,  of  the  same  court,  sold  to  John  M'Donald,  Esq.  The 
plaintiff  then,  by  his  counsel,  to  show  that  this  sale  of  the  lots  by 
the  sheriff  had  been  perfected,  offered  to  prove  by  parol  evidence 
that  a  deed  executed  by  Morgan  Neville,  the  sheriff  who  made 
the  sale,  to  John  M'Donald  for  the  lots,  was  in  the  possession  of 
M'Donald  in  his  lifetime,  and  upon  his  death  came  into  the  hands 
of  his  executors,  with  an  endorsement  thereon  in  the  handwriting 
of  the  clerk  of  the  prothonotary,  stating  that  the  deed  was  acknow- 
ledged on  the  14th  of  November  1S22.  That  the  printed  form  of 
acknowledgment  was  subjoined  to  the  deed  and  signed  by  James 
R.  Butller,  the  prothonotary  of  that  date,  but  not  filled  up;  that 
subsequently  Charles  A.  Bradford,  an  attorney  of  the  court,  on 
behalf  of  the  executors  or  of  a  purchaser  fiom  them,  moved  the 
court  to  have  the  acknowledgment  entered  mine  pro  tune,  which 
was  granted  by  the  court;  and  the  blanks  accordingly,  in  the  printed 
acknowledgment  on  the  deed,  were  then  filled  up  by  the  clerk  and 
the  seal  of  the  court  affixed  thereto:  that  the  said  deed  is  lost  and 
can  not  be  found,  although  frequent  searches  have  been  made  for 
it:  that  the  records  of  the  court  show  no  entries  either  of  the  original 
acknowledgment  or  of  the  order  of  the  court  subsequently  made, 
directing  it  to  be  perfected:  nor  is  any  record  of  the  deed  to  be 
found  in  the  prothonotary's  office.  And  having  made  proof  to  this 
effect  to  show  further  that  soon  after  the  sale  of  the  lots  Mr  M'Do- 
nald took  possession  of  them;  and  that  he  and  his  alienees  have 
held,  improved  and  occupied  them  ever  since.  To  this  evidence 
the  defendant's  counsel  objected,  because  the  sheriff's  deed  was  of 
no  validity  without  being  acknowledged  in  open  court,  and  the  only 
evidence,  of  this  having  been  done  was  a  record  thereof  made  by 
the  court,  which  could  not  be  supplied  by  parol  evidence. 

The  learned  judge  of  the  district  court,  before  whom  the  cause 
was  tried,  overruled  the  objection;  stating  that  "if  a  purchaser 
at  sheriff's  sale  in  this  county,  who  has  been  so  unfortunate  as  to 
lose  his  deed  can  not  supply  its  want  by  such  proof,  many  titles 
will  fail.  The  records  of  this  county  were  formerly  kept  in  the 
most  careless  manner,  as  the  court  has  often  had  occasion  to  ob- 
serve when  deeds  were  acknowledged  by  the  sheriff.  The  clerk 
contented  himself  with  making  a  memorandum  on  the  back  of  the 
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deed,  without  making  other  record  of  the  fact.  And  even  when 
this  defective  act  was  remedied  by  the  order  of  the  court,  the  clerks 
•were  too  careless  to  record  the  order,  and  contented  themselves 
with  executing  it  by  amending  what  was  irregular  on  the  face  of 
the  deed:  so  that  the  only  record  was  on  the  deed:  and  if  that  is 
lost,  it  must  necessarily  be  proved  as  any  other  lost  paper,  whether 
it  be  deed  or  record."  To  this  opinion  the  defendant's  counsel 
excepted;  which  forms  the  ground  of  the  first  error  assigned. 

The  plaintiff  then  under  his  offer  arid  the  allowance  of  the  court 
produced  Charles  A.  Bradford,  Esq.,  who  testified  as  follows: — 
"Shortly  before  the  case  of  Mulgrew  against  M'Kee  was  tried  in 
this  court,  on  examining  the  title-papers  of  John  M'Donald,  I  being 
agent  of  his  executors,  had  his  title-papers  in  my  hands;  and  among 
them  found  a  deed,  from  Morgan  Neville,  sheriff,  for  two  acre  lots 
in  Sidneyville,  described  in  the  venditioni  exponas  given  in  evi- 
dence above,  as  lots  numbered  12  and  13.  The  deed  may  have 
contained  other  property,  but  my  attention  was  only  called  to  the 
acre  lots  12  and  13.  I  had  frequently  seen  Mr  Neville  write  and 
know  it  was  his  handwriting  in  the  signature  to  the  sheriff's  deed. 
The  name  of  James  R.  Buttler,  the  then  prothonotary,  was  sub- 
scribed to  the  printed  duplicate  of  acknowledgment,  but  the  blanks 
in  the  duplicate  were  not  filled  up.  I  had  frequently  seen  James 
R.  Buttler  write,  and  knew  the  signature  to  be  his  handwriting, 
which  was  set  to  the  printed  form  of  the  acknowledgment  subjoined 
to  the  deed.  The  memorandum  of.  the  acknowledgment  made  on 
the  deed  was  thus:  'Acknowledged  (stating  a  certain)  day  of  No- 
vember 1822:'  I  think  it  was  the  14th,  but  can  not  say  that  with 
confidence,  but  know  it  was  some  day  in  November  1822.  I  was 
told  that  the  endorsement  thus  made  was  in  the  handwriting  of 
James  B.  Oliver,  who  was  a  clerk  in  the  office  at  that  time.  All  I 
can  say  is,  that  it  was  very  much  like  the  handwriting  in  which  the 
dockets  of  that  date  were  kept. 

"Some  short  time  previous  to  the  trial  of  the  cause  of  Mulgrew 
against  M'Kee,  I  think  a  few  weeks  before,  but  not  certain,  but 
certainly  within  a  year  before  that  time,  I  took  the  deed  into  the 
court  of  common  pleas,  and  moved  the  court,  Mr  Shaler  being  then 
president,  to  direct  the  acknowledgment  to  be  filled  up  as  of  the 
date  endorsed  on  the  deed.  The  court,  upon  inspection  and  exa- 
mination of  the  deed,  the  signature  of  the  prothonotary  and  the 
endorsement  on  the  deed,  being  satisfied  that  the  deed  had  been 
acknowledged  in  open  court,  granted  my  motion.  I  immediately 
took  into  the  prt>thonotary's  office  the  motion  in  writing  on  a  slip 
of  paper  marked  by  the  prothonotary  in  court  as  granted.  The 
clerk  in  the  office  filled  up  the  acknowledgment,  and  affixed  the  seal 
of  the  court  thereto  in  my  presence.  The  writing  from  the  pro- 
thonotary, containing  the  motion  and  the  order  of  the  court  thereon, 
I  left  with  the  clerk — his  name  was  George  H.  Riddle.  I  recollect 
well  of  comparing  the  sheriff's  deed  with  the  writs  of  fieri  facias 
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and  venditioni  cxponas  read  in  evidence  above,  and  of  observing 
that  it  was  based  on  and  recited  the  same  writs. 

"The  deed  was  afterwards  given  in  evidence  on  the  trial  of  the 
cause  of  Mulgrew  against  M'Kee,  and  from  that  time  I  have  never 
seen  it.  I  have  frequently  since  searched  for  it  at  the  request  of 
John  M'Kee,  and  of  Thomas  S.  Clarke,  who  bought  of  M'Kee; 
and  at  the  request  of  Mr  Shaler,  for  this  suit,  but  without  success. 
I  searched  in  all  places  where  it  was  likely  to  be.  M'Kee  denied 
that  it  had  got  among  his  papers;  appeared  anxious  to  find  it,  and 
requested  me  to  search  for  it.  He  now  lives  in  Missouri.  I  have 
searched  the  records  to  find  the  entries  of  the  acknowledgment  of 
the  deed,  but  could  find  nothing  of  the  kind,  not  even  a  trace  of  it. 
I  made  a  plan  of  some  of  Mr  Patterson's  out  lots  from  his  deed: 
these  two  lots  in  question,  51  and  52,  are  included  in  the  acre  lots 
12  and  13  of  Sidney's  plan.  Mr  M'Donald  died  in  1831.  In  June 
1831  all  his  property  in  Birmingham  and  Sidneyville  was  sold  by 
his  executors  to  Frederick  Bailsman  and  John  M'Kee.  They  made 
separate  deeds  between  themselves.  John  M'Kee  and  Bailsman 
spoke  of  being  in  the  possession  of  the  lots,  but  I  never  saw  them 
in  possession.  Tobiu  brought  ejectments  against  the  tenants  of 
M'Kee.  He  claimed  under  a  commissioner's  title.  M'Kee  bough; 
him  out.." 

Samuel  Hare,  Esq.,  a  witness  produced  also  by  the  plaintiff,  tes- 
tified that  Mr  M'Kee  purchased  the  two  lots  in  question,  51  and 
52,  of  the  executors  of  Mr  M'Donald  in  the  autumn  after  M'Do- 
nald's  death,  and  erected  brick  houses  on  them  in  the  spring  follow- 
ing. The  deed  of  conveyance  for  these  lots,  from  the  executors  of 
Mr  M'Donald  to  Mr  M'Kee,  was  also  given  in  evidence  by  the 
plaintiff,  and  appeared  to  have  been  executed  on  the  5th  day  of 
April  A.  D.  1832. 

After  the  plaintiff  below  closed  his  evidence  the  defendant  by 
his  counsel  offered  to  show  that  the  lots  in  question  were  assessed 
with  taxes  as  unseated  land  for  the  years  1819,  1820,  1821  and 
1822,  in  the  name  of  Stewart,  the  plaintiff;  and  that  on  account  of 
the  non-payment  thereof  the  lots  were  sold  to  Michael  Mulgrew, 
who  by  virtue  thereof  recovered  them  from  Mr  M'Kee.  To  this 
evidence  the  plaintiff  by  his  counsel  objected.  The  court  overruled 
the  evidence,  and  the  counsel  for  the  defendant  thereupon  excepted 
to  the  opinion  of  the  court.  This  exception  forms  the  ground  of 
the  second  and  last  error  assigned.  - 

Mr  Biddle  and  Mr  M'Candless,  for  plaintiff  in  error,  cited  in 
support  of  the  first  error  6  Esp.  80;  1  Ibid.  44;  2  Wash.  C.  C. 
A  1;  1  Ibid.  330;  7  Serg.  $  Rawle  273;  4  Watts  396. 

Mr  Shaler,  for  defendant  in  error. 

PER  CURIAM. — The  first  error,  according  to  the  decision  of  a 
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majority  of  this  court  in  the  case  of  Bellas  v.  M'Carty,  ante  13,  is 
sustained,  and  therefore,  on  account  of  it,  alone,  the  judgment  of  the 
district  court  must  be  reversed.  This  may  render  a  decision  of  the 
question  embraced  in  the  second  error  unnecessary  for  ever  in  this 
case.  But  should  the  sheriff's  sale  of  the  lots  to  Mr  M 'Donald  be 
established  on  another  trial  of  this  cause,  when  it  may  become 
necessary  to  pass  on  the  second  point,  it  may  be  observed  that  there 
does  not  seem  to  be  much  difficulty  attending  it.  For  it  is  clear, 
that  if  Stewart,  the  plaintiff,  had  paid  the  taxes,  for  the  non-pay- 
ment whereof  the  lots  were  sold  to  Mulgrew,  that  would  not  have 
secured  and  protected  him  in  the  enjoyment  of  them  against  Mr 
M'Donald  or  M'Kee,  the  assignee  of  M'Donald's  executors,  who 
became  the  purchaser  of  them  at  sheriff's  sale  under  the  judgment 
in  favor  of  Jones  against  Patterson,  the  defendant  here.  It  is  not 
easy  to  perceive  how  the  omission  of  Stewart  to  pay  the  taxes 
injured  or  affected  the  rights  of  Patterson,  seeing  the  latter,  by  his 
own  default  to  pay  the  judgment  of  Jones,  upon  which  the  lots 
were  sold  and  for  the  payment  of  which  they  were  bound,  suffered 
them  to  be  taken  in  execution  and  sold  from  Stewart.  To  have 
required  Stewart  under  such  circumstances  to  have  paid  the  taxes, 
would  have  been  no  better  than  compelling  him  to  throw  so  much 
money  away,  beside  losing  the  lots  themselves,  without  the  most 
distant  prospect  of  being  reimbursed.  Besides  it  is  impossible  not 
to  see  that  Patterson  has  been  the  gainer  and  Stewart  the  loser  by 
reason  of  the  default  of  Patterson  in  all  that  has  been  done.  Pat- 
terson has  in  effect  received  pay  twice  for  the  lots;  first,  upon  his 
sale  of  them  to  Stewart;  and  secondly,  by  the  appropriation  of  the 
money  arising  from  the  sheriff's  sale  of  them,  afterwards,  towards 
payment  of  the  debt  owing  by  him  to  Jones:  whereas  Stewart,  on 
the  other  hand,  after  having  paid  Patterson  for  the  lots,  has 'lost 
them  through  the  neglect  of  Patterson  to  pay  the  debt  owing  by 
him  to  Jones,  and  not  by  reason  of  the  non-payment  of  the  taxes, 
as  has  been  alleged,  because  they  were  taken  from  Stewart  by  the 
sheriff's  sale  something  like  two  years  before  the  sale  was  made  of 
them  for  non-payment  of  the  taxes.  Had  this  latter  sale  been 
made  first,  there  might  have  been  some  color  for  the  argument  of 
the  defendant's  eounsel,  but  it  could  have  availed  Stewart  nothing 
to  have  paid  the  taxes  after  the  lots  had  been  taken  and  sold  from 
him  by  the  sheriff;  by  paying  them  either  then  or  at  any  time 
before,  he  would  have  been  a  loser  without  any  prospect  of  redress 
whatever:  in  short,  it  would  have  been  the  extreme  of  folly  in  him 
to  have  done  so. 

Judgment  reversed  and  a  venire  de  novo  awarded. 
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DEFENCE,  4. 
COVENANT,  1. 

1.  B  made  a  voluntary  assignment  of  his  property  and  effects  to  trustees 
for  the  benefit  of  his  creditors,  and  by  the  deed  directed  them  to  give  pub- 
lic notice  of  the  assignment,  and  to  pay  such  creditors  as  would  release 
the  assignor  within  sixty  days  after  notice.     The  trustees  having  sold 
and  transferred  all  the  property  and  effects  to  P,  who  had  been  their  agent 
and  attorney,  he  collected  and  received  the  same:  B,  upon  the  allegation 
that  the  trustees  had  never  given  the  notice  required  by  the  deed,  and  that 
none  of  the  creditors  had  released,   treated  the  deed  as  a  nullity,  and 
brought  an  action  for  money  had  and  received  against  P:  Held,  that  he 
could  not  recover.     Baldwin  v.  Patten,  60. 

2.  To  maintain  an  action  on  the  case,  it  is  necessary  that  the  party 
charged  should  have  committed  an  illegal  act,  from  which  positive  or  con- 
sequential damage  has  ensued.     To  sue  for  a  debt  which  had  been  pre- 
viously tendered  to  the  party,  is  not  actionable.     Kramer  v.  Stock,  115. 

3.  The  acts  and  exertions  of  the  inhabitants  of  a  township  to  get  rid  of 
one,  who  is  not,  but  is  likely  to  become  chargeable  as  a  pauper,  will  not 
render  them  liable  to  an  action  for  a  conspiracy  by  the  township  to  which 
he  goes.     Overseers  v.  Jlurand,  134. 

4.  An  action  for  money  had  and  received,  will  not  lie,  in  the  absence 
of  proof  of  a  contract,  to  recover  the  price  of  land  which  the  defendant 
had  possessed,  occupied,  claimed  and  sold  as  his  own,  although  the 
plaintiff  may  have  had  a  good  title  to  it.     Lewis  v.  Robinson,  338. 

An  action  of  assumpsit  cannot  be  maintained  for  the  purpose  of  de- 
termining conflicting  titles  to  real  estate;  but  if,  in  a  personal  action  for 
breach  of  a  contract  relating  to  land,  the  question  should  arise  incidental- 
ly, and  the  rights  of  the  parties  require  it,  it  must  be  passed  upon, 
although  the  action  be  personal.  Ibid. 

5.  Where  an  act  of  assembly  creating  an  offence,  provides  that  the 
"  person  so  offending  on  conviction  thereof  before  a  justice  of  the  county, 
shall  pay  a  fine  of  five  dollars  for  every  such  offence,  to  be  recovered  as 
debts  of  equal  amount  are  by  law  recoverable,  by  any  person  who  may 
sue  for  the  same:"  the  offender  need  not  be  convicted  either  by  indict- 
ment, or  by  a  summary  process,  before  the  justice;  but  simply,  in  an  action 
of  debt,  by  a  judgment,  for  the  penalty,  if  proved  guilty  of  the  offence. 
Gorman  v.  Gamble,  382. 

6.  If  goods  be  sent  to  a  merchant  who  refuses  to  receive  them  because 
they  are  not  such  as  were  ordered,  and  under  pretence  of  re-delivering  the 
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same  to  the  order  of  the  owner,  spurious  articles  are  substituted,  and  the 
genuine  ones  are  not  returned  or  accounted  for,  the  owner  may  waive  the 
tort,  and  recover  the  price  for  which  the  latter  may  have  been  sold,  in 
an  action  for  money  had  and  received:  but  not  upon  a  count  for  goods 
sold  and  delivered.  Gray  v.  Griffith,  431. 

7.  A  tort  feasor  cannot  have  a  civil  suit  against  the  owner  of  the  free- 
hold, in  any  form,  whether  trespass  vi  et  armis,  trover,  or  replevin.  Elliott 
v.  Powell,  453. 

Title  to  real  estate  may  be  tried  incidentally  in  a  transitory  action: 
Hence,  a  defendant  in  replevin  for  a  crop  of  grain  cut  and  carried  away 
by  him,  may  show  that  the  locus  in  quo  was  his  freehold,  and  that  by  his 
entry,  the  plaintiff's  possession  was  divested,  and  he  himself  reinstated. 
Ibid. 

By  the  entry  of  the  owner,  claiming  right,  and  the  severance  of  the 
grain,  it  becomes  his  chattel,  for  which  replevin  will  not  lie  by  the 
former  occupant.  The  only  remedy  is  ejectment,  and  an  action  for  the 
mesne  profits.  Jlliter,  if  the  grain  had  been  sowed  by  the  plaintiff,  who 
was  in  the  actual  possession  at  the  time  of  such  severance.  Ibid. 

ACKNOWLEDGEMENT. 

1.  An  acknowledgement  such  as  will  relieve  a  demand  from  the  opera- 
tion of  the  statute  of  limitations,  must  be  so  precise  and  distinct  in  its 
extent  and  form  as  to  preclude  hesitation  about  the  meaning  of  the  party 
making  it.     Magee  v.  Magee,  172. 

2.  An  acknowledgement,  such  as  will  avoid  the  operation  of  the  statute 
limiting  the  time  within  which  an  action  may  be  brought  for  the  recovery 
of  lands,  must  be  made  to  the  owner  or  his  agent  known  as  such;  must 
admit  that  the  title  of  the  claimant  is  good,  and  must  be  accompanied  by 
a  distinct  agreement  to  leave  the  land  or  to  continue  as  tenant.     Sank  v. 
Wilson,  261. 

ADMINISTRATOR. 

EXECUTORS. 

An  administrator  having  given  legal  notice  of  the  time  and  place  of  the 
sale  of  real  estate,  in  pursuance  of  an  order  of  the  orphans'  court,  and  not 
being  then  able  to  effect  a  sale,  he  may  adjourn  the  same  to  any  period 
less  remote  than  twenty  days.  Gillespie's  Estate,  300. 

It  is  the  duty  of  the  orphans'  court  to  require  of  an  administrator  a 
strict  observance  of  the  legal  form  of  selling  real  estate  at  public  outcry, 
and  for  any  departure  from  it,  from  which  a  suspicion  of  unfairness  arises, 
to  set  the  sale  aside,  at  the  instance  of  any  creditor  or  heir;  but  the  court 
should  not  set  aside  a  sale  fairly  made,  on  such  grounds,  at  the  instance 
of  a  stranger,  whose  own  conduct  in  the  matter  left  him  without  legaK  or 
equitable  right  to  interfere.  Ibid. 

ADVANCEMENT. 

1.  The  verbal  declarations  of  a  testator  that  he  had  made  an  advance- 
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ment  to  his  son-in-law,  are  incompetent  evidence  to  defeat  an  action  for 
a  legacy  to  his  daughter,  the  wife  of  such  son-in-law,  when  it  appears 
that  the  alleged  advancement  was  a  debt  due  by  the  latter  to  him,  before 
the  making  of  the  will,  and  which  debt  remained  in  full  force,  as  part  of 
the  testator's  estate,  at  his  death.  Kreider  v.  Boyer,  54. 

If  a  testator  make  advancements  to  one  or  more  of  his  children,  and 
afterwards  make  his  will,  disposing  of  his  whole  estate  among  his  chil- 
dren, without  noticing  the  advancements  so  made  by  him,  each  child  can 
claim  the  amount  of  the  bequest  to  him,  without  abatement  on  account  of 
such  advancements.  Ibid. 

2.  If  a  parent  purchase  land  in  the  name  of  his  son,  it  will,  prima  facie, 
be  deemed  an  advancement,  so  as  to  rebut  the  presumption  of  a  resulting 
trust  for  the  parent.  Phillips  v.  Gregg,  158. 

The  amount  of  an  advancement  by  a  parent  to  a  child  must  be  ascer- 
tained by  the  value  of  the  thing  at  the  time  of  the  gift.  If  a  parent  pur- 
chase land  in  the  name  of  a  child,  the  amount  of  the  purchase-money  paid, 
is  the  amount  of  the  advancement,  and  not  any  inreased  value  which  the 
land  may  afterwards  possess.  Ibid. 

AGREEMENT. 

Where  an  imperfect  memorandum  of  an  agreement  is  prepared  and  sub- 
mitted by  one  party  for  the  signature  of  the  other,  who  adds  a  material 
modification  to  it  before  he  signs  it;  and  the  paper,  thus  altered,  is  taken 
and  acted  on  by  the  former,  such  acts  are  prima  facie  evidence  that  he 
agreed  to  the  modification;  and  he  will  be  bound  by  it,  unless  there  has 
been  imposition  by  the  party  so  making  it,  or  ignorance  by  the  other,  of 
material  facts  connected  with  it,  which  he  was  not  bound  to  know,  and 
which  were  less  accessible  to  him  than  to  the  party  who  altered  the  mem- 
orandum. Gray  v.  Foster,  280. 

AMENDMENT. 

A  clerical  error  in  a  writ  of  scire facias  against  the  sheriff  and  his  sure- 
ties may  be  amended  by  the  prsecipe  and  record,  by  inserting  the  state- 
ment of  the  proper  judgment  in  the  sheriff's  official  bond,  in  lieu  of  one 
erroneously  recited  in  the  writ.  Rainey  v.  Commonwealth,  343. 

ANNUITY. 

The  grant  of  an  annuity,  out  of  whatever  payable,  prima  facie  binds 
the  person  of  the  grantor;  and  the  implication,  from  it,  of  a  covenant  to 
pay,  can  be  rebutted  only  by  a  plain  intent,  apparent  on  the  face  of  the 
instrument,  that  the  annuitant  should  resort  only  to  a  specific  fund:  Hence, 
a  promise  to  pay  the  annuity  in  consideration  of  forbearance  to  sue  the 
personal  representatives  of  the  grantor,  is  binding,  and  may  be  enforced 
against  the  promissor.  Horton  v.  Cook,  124. 

APPEAL. 

CHANCERY. 

A  constable  against  whom  a  judgment  has  been  rendered  for  neglect  of 
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duty  in  not  returning  an  execution,  is  not  entitled  to  an  appeal  under  the 
act  of  March  21, 1810.     Johnston  v.  Meeker,  403. 

APPROPRIATION. 

1.  Payments  made  generally  on  a  bond,  payable  in  instalments,  with- 
out appropriation,  at  the  time,  to  any  particular  instalments,  will  not  be 
applied  by  law  to  such  as  are  not  then  payable,  but  to  such  as  are  paya- 
ble, according  to  the  dates  at  which  they  respectively  become  so.    Nor 
can  such  payments  be  defalked  against  instalments  falling  due  afterwards, 
after  suit  brought.     It  is  a  question  of  appropriation,  not  of  set-off.     Sey- 
mour v.  Sexton,  255. 

It  is  to  be  presumed,  in  the  absence  of  any  actual  appropriation,  that  a 
debtor  paying  money,  intends  to  apply  the  payment  to  a  debt  then  paya- 
ble and  bearing  interest,  rather  than  to  one  not  payable  and  not  bearing 
interest.  Ibid. 

2.  One  having  a  judgment  which  binds  distinct  pieces  of  land,  may  at 
law  elect  which  he  will  proceed  against  for  payment,  or  take  which  he 
pleases  first,  (if  one  is  not  sufficient  to  pay  his  debt,)  but  when  the  money 
is  brought  into  court,  and  there  are  contending  claimants,  it  will  be  dis- 
tributed according  to  equity.     Hastings  Case,  303. 

A  creditor  having  two  funds  for  payment  of  his  debt,  may  be  com- 
pelled by  another  creditor,  who  has  but  one  of  them,  to  apply  the  pro- 
ceeds of  sale  by  execution,  so  as  to  leave  to  the  latter  a  resort  for 
payment  of  his  debt,  to  the  only  fund  in  his  power.  Ibid. 

H.  being  the  owner  of  lot  No.  68,  a  judgment  is  obtained  against  him 
by  E.  for  347  dollars  25  cents.  This  judgment  is  afterwards  revived, 
before  which  H.  becomes  owner  of  lot  No.  30.  During  the  interval  H. 
mortgaged  the  first  mentioned  lot  No.  68,  to  H.  H.  for  2500  dollars. 
Afterwards  H.  acquired  a  tract  of  land,  and  then  A.  obtained  judgment 
against  him  for  1107  dollars  51  cents.  The  three  pieces  of  land  were 
sold  on  an  execution,  and  lot  No.  68  brought  400  dollars,  lot  No.  30, 
180  dollars,  and  the  tract  50  dollars,  total  630  dollars.  This  money  being 
brought  into  court,  it  was  decreed  that  the  price  of  lot  No.  30  should  be 
first  applied  to  E.'s  judgment,  and  the  residue  of  that  judgment  should 
be  satisfied  out  of  lot  No;  68;  that  the  remainder  of  the  price  of  lot  No. 
68,  should  be  applied  to  H.  H.'s  mortgage;  and  lastly,  that  the  price  of 
the  tract  should  be  applied  to  A.'s  judgment.  Ibid. 

ARBITRATION. 
REFERENCE. 

1.  The  entry  of  a  rule  of  arbitration,  does  not  take  the  cause  out  of 
court,  or  deprive  it  of  its  jurisdiction.     This  effect  cannot  be  produced, 
except  by  the  appointment  of  the  arbitrators,  and  the  commitment  of  the 
case  to  them.     A  mere  rule,  not  acted  on,  may  be  treated  as  a  nullity  by 
either  party.     Camp  v.  Sank,  130. 

Sed  secus  as  to  a  rule  of  reference.    Ibid. 

2.  It  seems  that  the  act  of  March  21, 1806,  regulating  arbitrations,  is  not 
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repealed  by  the  act  of  June  16,  1836,  on  that  subject.     Pennington  v. 
Bowman,  283. 

3.  An  action  upon  the  official  bond  of  a  sheriff  is  the  subject  of  refer- 
ence under  the  compulsory  arbitration  law.  Gordon  v.  Commonwealth, 
443. 

ASSIGNEES. 

A  voluntary  assignment  is  bad,  when  it  conveys  only  the  possession 
of  the  effects  assigned,  and  not  the  property,  for  twenty -five  days,  and 
provides  that,  if,  within  that  time,  the  assignor  shall  satisfy  certain 
creditors  named,  then  the  effects  are  to  be  returned  to  the  assignor;  if  not, 
then  they  are  to  be  sold  for  the  use  of  the  creditors.  Whallon  v.  Scott, 
237. 

So,  if  it  empowers  the  assignee  to  retail  the  goods  during  that  time, 
without  making  any  appropriation  of  the  proceeds.  Ibid. 

So,  if  it  contains  a  clause  of  indemnity  to  one  who  should,  thereafter, 
enter  bail  for  stay  of  execution,  in  certain  judgments  obtained  against  the 
assignor.  Ibid. 

ASSIGNMENT. 

1.  B  made  a  voluntary  assignment  of  his  property  and  effects  to  trus- 
tees for  the  benefit  of  his  creditors,  and  by  the  deed  directed  them  to  give 
public  notice  of  the  assignment,  and  to  pay  such  creditors  as  would  re- 
lease the  assignor  within  sixty  days  after  notice.     The  trustees  having 
sold  and  transferred  all  the  property  and  effects  to  P,  who  had  their  agent 
and  attorney,  he  collected  and  received  the  same:  B,  upon  the  allegation 
that  the  trustees  had  never  given  the  notice  required  by  the  deed,  and  that 
none  of  the  creditors  had  released,  treated  the  deed  as  a  nullity,  and 
brought  an  action  for  money  had  and  received  against  P:  Held,  that  he 
could  not  recover.     Baldwin  v.  Patton,  60. 

2.  A  voluntary  assignment  is  bad,  when  it  conveys  only  the  posses- 
sion of  the  effects  assigned,  and  not  the  property,  for  twenty-five  days, 
and  provides  that,  if,  within  that  time,  the  assignor  shall  satisfy  certain 
creditors  named,  then  the  effects  are  to  be  returned  to  the  assignor;  if  not, 
then  they  are  to  be  sold  for  the  use  of  the  creditors.     Whallon  v.  Scott, 
237. 

So,  if  it  empowers  the  assignee  to  retail  the  goods  during  the  time, 
without  making  any  appropriation  of  the  proceeds.  Ibid. 

So,  if  it  contains  a  clause  of  indemnity  to  one  who  should,  thereafter, 
enter  bail  for  stay  of  execution,  in  certain  judgments  obtained  against  the 
assignor.  Ibid. 

3.  The  validity  of  an  assignment  for  the  benefit  of  creditors,  is  not 
affected  by  the  circumstance  of  its  prescribing  a  particular  form  of  re- 
lease.    The  creditor  is  a  purchaser  of  his  preference,  and  must  take  it  on 
the  debtor's  terms.     Bayne  v.  Wylie,  309. 

A  stipulation,  in  the  assignment,  for  the  delivery  of  the  merchandize 
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assigned,  in  specie,  to  a  particular  class  of  preferred  creditors,  at  prime 
cost,  the  value  to  be  settled  by  the  assignees,  is  valid  and  proper.  Bayne 
v.  Wylie,  309. 

ASSUMPSIT. 

1.  The  grant  of  an  annuity,  out  of  whatever  payable,  prima  facie  binds 
the  person  of  the  grantor;  and  the  implication,  from  it,  of  a  covenant  to 
pay,  can  be  rebutted  only  by  a  plain  intent,  apparent  on  the  face  of  the 
instrument,  that  the  annuitant  should  resort  only  to  a  specific  fund:  Hence, 
a  promise  to  pay  the  annuity  in  consideration  of  forbearance  to  sue  the 
personal  representatives  of  the  grantor,  is  binding,  and  may  be  enforced 
against  the  promissor.     Norton  v.  Cook,  124. 

2.  An  action  for  money  had  and  received,  will  not  lie,  in  the  absence 
of  proof  of  a  contract,  to  recover  the  price  of  land  which  the  defendant  had 
possessed,  occupied,  claimed  and  sold  as  his  own,  although  the  plaintiff 
may  have  had  a  good  title  to  it.     Lewis  v.  Robinson,  338. 

An  action  of  assumpsit  cannot  be  maintained  for  the  purpose  of  de- 
terming  conflicting  titles  to  real  estate;  but  if,  in  a  personal  action  for 
breach  of  a  contract  relating  to  land,  the  question  should  arise  incidental- 
ly, and  the  rights  of  the  parties  require  it,  it  must  be  passed  upon,  al- 
though the  action  be  personal.  Ibid. 

3.  If  an  estate  be  demised  for  a  term  of  years,  by  lease  under  seal,  the 
rent  can  be  recovered  by  an  action  of  debt  or  covenant  against  the  lessee 
on  the  privity  of  contract,  or  against  the  assignee  of  the  lessee  on  the 
privity  of  estate;  but  an  action  of  assumpsit  on  an  implied  promise,  for 
use  and   occupation  cannot  be   maintained  under  such  circumstances. 
Blume  v.  M'Clurken,  380. 

4.  If  goods  be  sent  to  a  merchant  who  refuses  to  receive  them  because 
they  are  not  such  as  were  ordered,  and  under  pretence  of  re-delivering  the 
same  to  the  order  of  the  owner,  spurious  articles  are  substituted,  and  the 
genuine  ones  are  not  returned  or  accounted  for,  the  owner  may  waive  the 
tort,  and  recover  the  price  for  which  the  latter  may  have  been  sold,  in  an 
action  for  money  had  and  received:  but  not  upon  a  count  for  goods  sold 
and  delivered.     Gray  v.  Griffith,  431. 

ATTACHMENT. 

The  capital  stock  of  a  bank  owned  by  itself,  and  in  its  own  posses- 
sion, acquired  by  purchase  or  otherwise,  is  not  the  subject  of  attachment 
and  execution  for  the  payment  of  its  debts  under  the  act  of  June  16,  1836. 
Hawley  v.  Bank,  230. 

AWARD. 

Parties  submitted,  under  their  hands  and  seals,  all  disputes  to  the 
final  award  of  referees,  as  if  under  the  act  of  21st  March  1806,  to  be  as 
final  as  a  verdict  of  a  jury  conformably  thereto:  and  the  referees  awarded, 
under  their  hands  and  seals,  that  one  party  should  pay  the  other  a  sum 
of  money  with  costs  of  suit:  that  the  party  thus  ordered  to  pay,  should 
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AWARD. 

have  two  crops  yet  off  the  field  he  cleared  on  the  hill,  and  he  should 
give  up  the  peaceable  possession  of  the  farm,  which  he  then  had,  to  the 
other  party,  on  a  certain  day.  The  award  was  given  to  one  of  the  parties, 
who  filed  it  in  the  prothonotary's  office,  with  an  affidavit  of  one  of  the  sub- 
scribing witnesses  to  the  submission,  and  the  award  was  entered  on  record 
by  the  prothonotary,  as  in  an  amicable  action:  Held,  that  the  proceedings 
were  not  within  the  provisions  of  the  act  of  March  21,  1806.  Penning- 
ton  v.  Bowman,  283. 

BAIL. 

In  those  counties  where  the  term  of  the  court  is  not  limited  in  dura- 
tion, and  there  is  no  order  or  rule  made  by  the  court,  under  the  tenth 
section  of  the  insolvent  act  of  June  1836,  appointing  a  time  for  the  hear- 
ing, an  insolvent  may  present  his  petition,  or  surrender  himself,  in  dis- 
charge of  his  bond,  at  any  time  while  the  court  is  in  session,  before  the 
succeeding  term:  and  if  he  die  during  that  time,  his  bail  will  be  ex- 
onerated. Bailie  v.  Wallace,  228. 

BAILOR  AND  BAILEE. 

In  an  action  against  a  warehouseman  or  forwarding  merchant,  to  re- 
cover the  value  of  a  lost  trunk,  the  plaintiff  is  a  competent  witness  to 
prove  the  contents  of  it;  but  this  rule  is  limited  and  controlled  by  cir- 
cumstances respecting  the  nature  of  the  contents:  it  will  only  extend 
to  such  articles  as  are  ordinarily  necessary  for  the  convenience  and  use 
of  a  traveller.  Clark  $•  Co.  v.  Spence,  335. 

In  such  action  the  law  will  not  intend  negligence  on  the  part  of  the 
bailee,  who  will  be  presumed  to  have  acted  according  to  his  trust  until 
the  contrary  is  shown.  But  to  throw  the  burthen  of  proof  on  the  bailor, 
it  is  necessary  that  the  bailee  should  show  clearly  how  the  goods  were 
lost.  Ibid. 

BANK. 

ATTACHMENT. 

Knowledge  of  a  material  fact,  imparted  by  a  director  of  a  bank  to  the 
board,  at  a  regular  meeting,  is  notice  to  the  bank.  Bank  v.  Whitehead, 
397. 

BOND. 

REPLEVIN,  1,  2. 
TITLE  BOND. 
ARBITRATION,  3. 

BOOK  OF  ENTRIES. 

A  book  of  original  entries,  verified  on  oath,  is  not  competent  evidence 
of  the  delivery  of  goods,  under  a  previous  contract,  for  their  delivery  at 
different  distant  periods.  Lonergan  v.  Whitehead,  249. 
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BUILDING. 

On  an  indictment  charging  the  defendant  with  erecting  a  wooden  build- 
ing within  the  city  of  Pittsburgh,  contrary  to  the  ordinance,  the  jury  found 
that  he  had  erected  a  building  composed  partly  of  brick  and  partly  of 
wood:  Held,  that  such  building  was  not  within  the  ordinance.  Stewart 
v.  Commonwealth,  306. 

CERTIORARI. 

The  court  of  common  pleas  have  no  power  to  direct  an  issue  to  try 
disputed  facts  arising  upon  a  certiorari  to  a  judgment  of  a  justice  of  the 
peace.  Pool  v.  Morgan,  53. 

CHANCERY. 

A  grant  of  chancery  powers  to  an  inferior  court,  does  not  necessarily 
give  appellate  jurisdiction  to  the  supreme  court  for  the  review  of  cases 
there  decided;  and  having  no  express  grant  of  such  jurisdiction,  it  will 
not  be  assumed.  Patterson  v.  Schoyer,  333. 

CHARTER. 

If  an  act  of  incorporation  require  the  payment  of  five  dollars  upon  each 
share,  to  the  commissioners,  at  the  time  of  subscribing  for  the  stock, 
without  such  payment  the  contract  of  subscription  is  void:  but  if  the  sub- 
scriber subsequently  exercise  the  rights  of  a  stockholder,  by  voting  for 
managers,  he  will  thereby  be  estopped  from  denying  the  validity  of  his 
contract,  in  an  action  upon  it,  to  compel  the  payment  of  the  amount  of 
stock  subscribed  by  him.  Clark  v.  Monongahela  Nav.  Co.  365. 

The  omission  of  the  commissioners  appointed  by  the  act  of  March  31, 
1836,  to  take  subscriptions  for  the  stock  of  the  Monongahela  Navigation 
Company,  to  require  the  payment  of  five  dollars  upon  each  share,  from 
each  subscriber,  was  an  irregularity  which  was  cured  by  the  act  of  June 
24,  1839.  Ibid. 

The  amendment  of  a  charter,  at  the  instance  of  the  managers,  will  not 
affect  he  liability  of  a  subscriber  for  stock,  to  pay  the  amount  subscribed 
for  by  him.  Ibid. 

COMMON  CARRIER. 

A,  a  common  carrier,  received  goods  in  Philadelphia  for  C.  &  T.  of 
Lexington,  and  receipted  for  the  same,  to  be  delivered  to  H.  &  L.  of 
Pittsburgh  "  on  presenting  this  receipt  and  payment  of  freight."  The 
goods  were  delivered,  but  the  freight  was  not  paid,  and  H.  &  L.  received 
the  amount  of  the  freight  from  C.  &  T.  and  afterwards  failed:  Held,  that 
A  was  entitled  to  recover  the  amount  of  the  freight  from  C.  &  T.  Col- 
lins v.  Union  Trans.  Co.  384. 

CONDITION. 

A  will  contained  the  following  item,  viz:  "  I  bequeath  to  the  children 
of  my  brother,  H.  W.,  in  equal  parts,  the  six  last  instalments  of  the  place 
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which  I  and  my  wife  conveyed  to  J.  C.,  as  the  said  instalments  become 
due,  which  instalments  amount  to  1500  dollars;  provided  they  are  satisfied 
with  this  bequeathment,  in  lieu  of  what  my  letter  to  them  promised  them, 
on  their  arrival  in  this  county;  and  in  case  they  will  insist  upon  the  ful- 
filment of  my  promise  in  said  letter,  then  this  bequeathment  to  be  void, 
and  in  place  thereof,  I  bequeath  to  each  of  them  six  dollars,  in  addition  to 
my  promise  to  them  in  the  said  letter,  provided  my  brother,  H.  W.,  of  the 
county  of  D.,  of  the  parish  of  B.,  &c.,  his  children,  the  within  mentioned 
heirs  in  this  sixth  item,  appear  within  six  years  from  my  decease,  with  suf- 
ficient proof,  such  as  the  court  of  Washington  county,  Pa.,  may  think 
sufficient,  that  they  are  the  within  mentioned  heirs,  which  I  do  require 
them  to  do,  before  they  get  any  part  of  my  estate."  None  of  the  children 
of  H.  W.  were  ever  in  this  state.  The  plaintiffs  (one  of  the  children  and 
her  husband)  executed  within  the  six  years  a  power  of  attorney  to  certain 
persons  to  demand  the  legacy.  Campbell  v.  McDonald,  179. 

Held,  that  the  appearance  mentioned  in  the  will  was  an  appearance  in 
proprid  persona  within  the  county:  that  this  was  a  condition  precedent, 
the  non-performance  of  which  deprived  them  of  the  legacy.  Ibid. 

CONDITIONAL  LIMITATION. 

A  testator  by  his  will  says,  "  I  allow  my  wife  one-third  of  the  profits 
arising  off  of  my  real  estate,  only  so  long  as  she  remains  my  widow:"  Held 
to  be  a  devise  of  the  one-third  of  the  land  itself,  and  strictly  a  conditional 
limitation  marking  the  extent  of  interest  given,  against  the  terms  of  which 
equity  cannot  receive.  Such  estate  is  consequently  determinable  by  her 
subsequent  marriage,  even  without  entry  by  the  heir,  or  devisee  over. 
Bennett  v.  Robinson,  348. 

CONSIDERATION. 
DEFENCE,  1. 

The  acts  and  exertions  of  the  inhabitants  of  a  township  to  get  rid  of 
one,  who  is  not,  but  is  likely  to  become  chargeable  as  a  pauper,  will  not 
render  them  liable  to  an  action  for  a  conspiracy  by  the  township  to  which 
he  goes.  Overseers  v.  Aurand,  134. 

CONSTABLE. 

EXECUTION,  1 ,  4,  7. 

A  constable  against  whom  a  judgment  has  been  rendered  for  neglect  of 
duty  in  not  returning  an  execution,  is  not  entitled  to  an  appeal  under  the 
act  of  March  21,  1810.  Johnston  v.  Meeker,  403. 

CONSTABLE'S  SALE. 

A  writ  of  fieri  facias  delivered  to  the  sheriff,  binds  the  personal  property 
of  the  defendant  from  the  time  of  delivery,  whether  a  levy  has  been  then 
made  or  not,  as  against  a  subsequent  purchaser  from  the  defendant:  and 
the  sheriff  may  seize  the  goods  before  the  return  day,  and  sell  them  after- 
wards to  satisfy  the  judgment.  Duncan  v.  M'Cumber,  212. 
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CONSTABLE'S  SALE. 

But  if  another  judgment  has  been  recovered  before  a  justice  of  the 
peace  against  the  same  defendant,  and  an  execution  be  delivered  to  the 
constable  who  after  the  delivery  of  the  former  writ  to  the  sheriff,  seizes 
the  goods  and  sells  them  at  public  sale,  without  notice  of  the  former  writ, 
the  sheriff  cannot  afterwards  take  the  goods  out  of  the  possession  of  one 
who  purchased  at  the  constable's  sale.  Duncanv.  M"1 'Cumber,  212. 

This  would  be  the  law  if  the  constable  had  seized  and  sold  the  goods 
of  a  testator  under  a  judgment  and  execution  against  the  defendant  as  exe- 
cutor, and  the  judgment  and  fieri  facias  delivered  to  the  sheriff  were  also 
against  the  defendant  as  executor.  Ibid. 

But  if  the  constable's  execution  had  been  on  a  judgment  against  the  de- 
fendant in  his  own  right,  the  constable  could  not  have  taken  the  goods  of 
the  defendant  that  had  belonged  to  the  testator,  so  long  as  the  sheriff  had 
in  his  hands  an  execution  against  the  defendant  as  executor,  which  bound 
the  goods.  Ibid. 

CONSTITUTION. 

The  act  of  the  5th  May  1832,  authorizing  -the  construction  of  lateral 
railroads  to  connect  private  property  with  the  public  improvements,  is  not 
unconstitutional.  Harvey  v.  Thomas,  63. 

CONTRACT. 

VENDOR  AND  VENDEE,  1,  2,  4,  5,  6. 
FRAUDS  AND  PERJURIES,  1,  2. 
ESTOPPEL. 

1.  When  a  transaction  in  relation  to  the  purchase  of  land  has  been 
carried  on  mala  fide,  there  is  a  resulting  trust  by  operation  of  law;  yet 
unless  there  be  something  in  the  transaction  more  than  is  implied  from ' 
the  mere  violation  of  a  parol  agreement,  equity  will  not  decree  the  pur- 
chaser to  be  a  trustee,  but  will  put  him  to  his  action  for  damages  for  the 
breach  of  such  parol  contract.     Haines  v.  O'Conner,  313. 

2.  In  an  action  for  a  breach  of  a  contract  to  carry  wheat  from  Pittsburgh 
to  Philadelphia,  the  difference  between  the  value  of  the  wheat  at  Pitts- 
burgh, with  the  freight  added,  and  the  market  price  at  Philadelphia,  at  the 
time  it  would  have  arrived  there,  if  carried  according  to  contract,  is  the 
measure  of  damages.     0' Conner  v.  Foster,  419. 

CONVEYANCE. 
RELEASE. 

COSTS. 

Upon  a  scire  facias  to  revive  a  judgment,  with  notice  to  several  terre- 
tenants,  a  several  issue  was  joined  between  the  plaintiff  and  each  terre- 
tenant,  and  a  verdict  and  judgment  were  rendered  against  some  of  the 
terre-tenants  and  in  favour  of  others:  Held,  that  they  in  whose  favour 
the  verdict  and  judgment  were  rendered,  were  not  entitled  to  recover 
their  costs  from  the  plaintiff.  Maus  v.  Maus,  87. 


INDEX.  487 

COVENANT. 

ANNUITY. 

1.  If  an  estate  be  demised  for  a  term  of  years,  by  lease  under  seal,  the 
rent  can  be  recovered  by  an  action  of  debt  or  covenant  against  the  lessee 
on  the  privity  of  contract,  or  against  the  assignee  of  the  lessee  on  the 
privity  of  estate;  but  an  action  of  assumpsit  on  an  implied  promise,  for 
use  and    occupation  cannot  be  maintained    under  such  circumstances. 
Blume  v.  M'Clurken,  380. 

2.  One  who  bargains  for  a  good  title,  is  not  bound  to  pay  the  purchase- 
money  upon  the  tender  to  him  of  a  defective  or  doubtful  title.     Colwell  v. 
Hamilton,  413. 

A  covenant  by  a  vendor  that  "  he  will  make  and  execute  to  the  vendee 
a  good  and  sufficient  deed  for  the  land  in  fee  simple,  with  general  war- 
ranty of  a  clear  title,  and  free  from  all  incumbrance,"  is  not  performed 
by  the  mere  execution  and  tender  of  a  deed  containing  such  a  covenant, 
when  a  defect  in  the  title  or  an  incumbrance  exists  in  fact.  Ibid. 

3.  A  covenant  to  convey  land,  together  with  the  right  to  erect  a  dam, 
and  to  flow  water  back  upon  the  land  of  the  vendor,  is  not  complied  with 
by  a  tender  of  a  deed  for  the  land,  omitting  all  reference  to  the  easement. 
Wilson  v.  M'Neal,  422. 

DAM. 

NUISANCE. 

DAMAGES. 

VENDOR  AND  VENDEE,  2. 
ACTION,  2. 

1.  A,  being  the  owner  of  a  coal  mine,  proceeded,  under  the  act  of  5th 
May  1832,  to  ascertain  the  amount  of  damage  which  B  would  sustain  by 
reason  of  the  location  of  a  railroad  across  his  land;  and  the  matter  was 
proceeded  in,  so  that  a  verdict  was  rendered  for  the  amount  of  damage  in 
favour  of  B.     A  then  entered  upon  the  land  of  B,  and  made  the  road,  be- 
fore a  judgment  was  entered  on  the  verdict:  Held,  that  though  the  pro- 
ceedings thus  had  by  A  did  not  furnish  a  justification  of  the  trespass,  yet 
they  protected  him  from  vindictive  damages.     Harvey  v.  Thomas,  63. 

2.  If  a  dam  be  built  in  a  navigable  stream  in  conformity  with  the  pro- 
visions of  the  law,  and  the  shute  has  been  rendered  innavigable  by  flood 
or  accident,  the  owner  of  the  dam  would  not  be  liable  for  damage  oc- 
casioned thereby,  before  he  had  time  to  repair  it;  nor  in  an  action  for  a  nuis- 
ance, would  he  be  liable  for  an  erroneous  opinion  as  to  the  safety  of  run- 
ning through  the  shute  in  its  damaged  condition.     Roush  v.  Walter,  86. 

3.  In  an  action  for  a  breach  of  a  contract  to  carry  wheat  from  Pitts- 
burgh to  Philadelphia,  the  difference  between  the  value  of  the  wheat  at 
Pittsburgh,  with  the  freight  added,  and  the  market  price  at  Philadelphia, 
at  the  time  it  would  have  arrived  there,  if  carried  according  to  contract,  is 
the  measure  of  damages.     O'Onner  v.  Foster,  418. 
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DEBT. 

COVENANT,  1. 

DECLARATION. 

In  an  action  of  trespass  de  bonis  asporfatis,  upon  a  question  of  jurisdic- 
tion, the  sum  in  controversy  is  to  be  determined  by  the  amount  demanded 
in  the  declaration,  and  not  by  the  proof  of  the  value  of  the  goods  or  by  the 
verdict  and  judgment.  Burr  v.  Sayne,  299. 

DEED. 

RELEASE,  2. 

RECORDING  ACTS,  1,  2. 

SHERIFF'S  DEED. 

Although  a  fee  simple  may  be  created  by  deed,  without  words  of  in- 
heritance, if,  by  reference,  another  instrument  be  incorporated  in  it,  which 
does  contain  them,  yet  nothing  short  of  this,  however  clear  the  intent  to 
do  so  may  be,  will  enlarge  a  life  estate  to  a  fee;  not  even  if  the  reference 
be  to  a  will  creating  a  fee  without  words  of  inheritance.  Lytle  v.  Lytle, 
259. 

DEFENCE. 

TRUSTEE,  2. 

1.  If  the  payee  of  a  promissory  note  endorsed  by  himself  and  subse- 
quent endorsers,  delivers  it  to  his  creditor  as  collateral  security  for  a  debt 
then  created  on  the  faith  of  such  endorsements,  without  notice  of  any 
equity  between  the  maker  and  payee,  such  maker  cannot  defend  himself 
by  showing  failure  of  consideration  as  between  him  and  the  payee.   Munn 
v.  AT Donald,  270. 

2.  An  executor  de  son  tort,  being  liable  to  the  legal  representative  for 
all  beyond  rightful  payments  by  retainer  or  disbursement,  is  not  entitled 
to  recover  from  one  who  afterwards  administers  the  amount  of  a  note 
which  he  and  another  had  previously  given  as  part  of  the  assets  of  the 
estate.     His  right  to  it,  as  administrator,  may  be  set  up  in  bar  of  such 
action,  although  sued  with  another  to  whom  that  defence  does  not  apply. 
Meigan  v.  M'Donough,  287. 

3.  The  non-performance  of  the  condition  of  a  title  bond,  may,  under 
certain  circumstances,  be  an  equitable  defence  in  an  action  for  the  pur- 
chase-money of  the  land  sold;  but  not  in  a  case  where  the  circumstances 
sufficiently  indicate  the  intention  of  the  parties  to  have  been,  that  the  pur- 
chase-money was  to  be  paid  at  a  particular  time  at  all  events.  •  Stroop  v. 
Hansom,  297. 

4.  In  an  action  for  the  purchase-money  of  land  sold  by  the  commission- 
ers for  the  payment  of  taxes,  it  is  a  good  defence  that  the  purchaser  ac- 
quired no  title,  by  reason  of  the  land  having  been  seated  at  the  time  the 
taxes,  for  which  it  was  sold,  were  assessed.     Commissioners  v.  Smith, 
391. 
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DEVISE. 

1.  A  testator  devised  to  his  daughter  N.  4  acres,  part  of  a  tract  of  land, 
and  the  remainder  of  the  said  tract  he  devised  to  his  children  S.  and  W., 
and  directed  that  neither  S.,  W.  nor  N.  should  sell  their  title  to  the  land 
to  any  one  but  him  or  her  who  was  in  possession  of  the  other  part  of  the 
land;  and  at  the  decease  of  his  said  three  children,  (if  W.  should  have  no 
heirs,)  then  to  the  male  heirs  of  his  other  sons:  Held,  that  S.,  W.  and  N. 
took  life  estates,  with  cross-remainders  for  life  to  each;  and  that  there  was 
an  executory  devise  over  on  the  death  of  the  three.     Turner  v.  Fowler, 
325. 

If  a  devise  be  made  to  three,  with  a  condition  that  neither  shall  sell  to 
a  stranger,  but  only  to  each  other,  and  one  turn  the  other  out  of  posses- 
sion, and  claim  title  otherwise  than  under  the  will,  the  party  ousted  may 
sell,  and  his  alienee  may  maintain  ejectment  to  recover  his  interest. .  Ibid. 

2.  A  testator  by  his  will  says,  "  I  allow  my  wife  one-third  of  the  profits 
arising  off  of  my  real  estate,  only  so  long  as  she  remains  my  widow:" 
Held,  to  be  a  devise  of  the  one-third  of  the  land  itself,  and  strictly  a  con- 
ditional limitation  marking  the  extent  of  interest  given,  against  the  terms 
of  which  equity  cannot  relieve.     Such  estate  is  consequently  determina- 
ble  by  her  subsequent  marriage,  even  without  entry  by  the  heir,  or  devisee 
over.     Bennett  v.  Robinson,  348. 

3.  A  testator  being  seised  of  a  tract  of  land,   in  shape  an  oblong 
parallelogram,  situate  upon  a  river,  thus  disposed  of  the  same: — "1  will 
unto  my  living  wife  Margaret  the  one-third  of  the  plantation  I  now  live 
on,  beginning  at  the  river  and  to  run  back,  also  the  house  I  live  in;  and 
after  her  .death,  I  will  that  my  daughter  Susannah  shall  have  the  above 
named  one-third  of  the  place  I  now  live  on,  for  her,  her  heirs  and  assigns 
for  ever.     I  will  one-third  of  the  place  I  now  live  on  to  my  son  Joseph 
with  the  stone  coal  quarry  on  it,  to  him  his  heirs  and  assigns  forever.     I 
will  unto  my  son  George  all  the  remaining  part  of  my  real  and  personal 
estate,  after  payment  of  debts,"  &c.:  Held,  that  the  devisees  did  not  take 
the  estate  as  tenants  in  common,  but  that  each  took  the  separate  third  of 
the  whole  in  quantity,  as  it  was  designated  by  the  will.    Fleming  v.  Kerr, 
444. 

DISSEISIN. 

TENANTS  IN  COMMON,  1,  2,  3,  4. 

DONATION  LAND. 

Donation  land,  granted  by  patent,  to  the  widow  of  a  revolutionary  sol- 
dier, in  pursuance  of  the  act  of  March  24,  1785,  is  subject  to  taxation,  and 
may  be  sold  as  unseated  land,  for  the  non-payment  of  taxes.  Plait  v. 
Rice,  352. 

EASEMENT. 

COVENANT,  3. 
x. — 2  a 
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EJECTMENT. 

EVIDENCE,  12. 

1.  Quaere?  Whether  in  an  action  of  ejectment,  it  is  competent  for  the 
defendant  to  prove  that  he  had   made  valuable  improvements  upon  the 
land  in  controversy,  while  in  his  possession,  with  the  knowledge  of  the 
plaintiff,  who  made  no  objection.     Lewis  v.  Bradford,  67. 

2.  In  ejectment  upon  an  equitable  title,  where  the  payment  of  money 
to  the  defendant  is  necessary,  to  enable  the  plaintiff  to  recover,  a  tender  of 
the  amount  before  suit  brought,  and  bringing  it  into  court  on  the  trial,  are 
sufficient;  it  need  not  be  the  same  money,  nor  need  it  be  brought  in  upon 
a  rule  of  court.     Inmar?*r.  Kutz,  90. 

3.  In  an  action  of  ejectment  founded  upon  a  legal  title,  the  plaintiff  is 
not  required  to  tender  the  money  due  to  the  defendant  upon  his  equitable 
claim  before  suit  brought;  but  if  the  action  be  founded  upon  an  equitable 
title,  the  plaintiff,  to  entitle  him  to  recover,  must  not  only  tender  the 
money  before  suit  brought,  but  he  must  also  have  it  in  court  ready  to  be 
paid  in  the  event  of  a  verdict  for  him.     Gore  v.  Kinney,  139. 

4.  A  wrongdoer  without  title  is  bound  to  restore  a  possession  forcibly 
gained;  but  a  wrongdoer  with  title,  though  liable  to  make  restitution  on 
an  indictment  for  forcible  entry  and  detainer,  can  not  be  compelled  to  do 
so  by  an  action  of  ejectment.     Prutzman  v.  Ferree,  143. 

An  intruder  gains  no  advantage  of  a  landlord  by  colluding  with  his  ten- 
ant; but  a  collusive  arrangement  broken  off,  puts  him  in  no  worse  condi- 
tion than  if  no  arrangement  had  been  made.  Ibid. 

5.  A  brought  an  action  of  ejectment  against  B  and  recovered  a  verdict 
and  judgment,  but  did  not  take  out  execution  upon  it,  but  subsequently 
brought  another  ejectment  against  B  for  the  same  land,  upon  the  trial  of 
which  B  set  up  as  a  defence,  that  A  had,  after  suit  brought,  and  before 
trial,  conveyed  the  land  to  C,  in  consequence  of  which  a  verdict  and  judg- 
ment were  rendered  in  favour  of  A  for  damages  and  costs  only.     Upon 
these  facts,  in  an  ejectment  by  C  against  B,  founded  on  his  title  obtained 
from  A,  it  was  held,  that  there  was  not  such  a  privity  between  C  and 
B,  as  made  the  two  prior  verdicts  and  judgments  conclusive  of  the  title. 
Blackmore  v.  Gregg,  222. 

6.  In  an  action  of  ejectment  involving  the  original  title  to  land,  certified 
copies  of  books  and  papers  in  the  land  office,  having  a  relation  to  the  sub- 
ject, are  competent  evidence,  although  they  may  not,  per  se,  establish  the 
fact  for  which  they  are  offered,  but  only  in  connection  with  the  practice  of 
the  land  office.     Jlnderson  v.  Keim,  251. 

7.  If  a  devise  be  made  to  three,  with  a  condition  that  neither  shall  sell 
to  a  stranger,  but  only  to  each  other,  and  one  turn  the  other  out  of  pos- 
session, and  claim  title  otherwise  than  under  the  will,  the  party  ousted 
may  sell,  and  his  alienee  may  maintain  ejectment  to  recover  his  interest. 
Turner  v.  Fowler,  325. 

EQUITY. 

One  having  a  judgment  which  binds  distinct  pieces  of  land,  may  at 
law  elect  which  he  will  proceed  against  for  payment,  or  take  which  he 
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pleases  first,  (if  one  is  not  sufficient  to  pay  his  debt,)  but  when  the  money 
is  brought  into  court,  and  there  are  contending  claimants,  it  will  be  dis- 
tributed according  to  equity.  Hastings  Case,  303. 

A  creditor  having  two  funds  for  payment  of  his  debt,  may  be  com- 
pelled by  another  creditor,  who  has  but  one  of  them,  to  apply  the  pro- 
ceeds of  sale  by  execution,  so  as  to  leave  to  the  latter  a  resort  for 
payment  of  his  debt,  to  the  only  fund  in  his  power.  Ibid. 

H.  being  the  owner  of  lot  No.  68,  a  judgment  is  obtained  against  him 
by  E.  for  347  dollars  25  cents.  This  judgment  is  afterwards  revived, 
before  which  H.  becomes  owner  of  lot  No.  30.  During  the  interval  H. 
mortgaged  the  first  mentioned  lot  No.  68,  to  H.  H.  for  2500  dollars. 
Afterwards  H.  acquired  a  tract  of  land,  and  then  A.  obtained  judgment 
against  him  for  1107  dollars  51  cents.  The  three  pieces  of  land  were 
sold  on  an  execution,  and  lot  No.  68  brought  400  dollars,  lot  No.  30, 
180  dollars,  and  the  tract  50  dollars,  total  630  dollars.  This  money  being 
brought  into  court,  it  was  decreed  that  the  price  of  lot  No.  30  should  be 
first  applied  to  E.'s  judgment,  and  the  residue  of  that  judgment  should 
be  satisfied  out  of  lot  No.  68;  that  the  remainder  of  the  price  of  lot  No. 
68,  should  be  applied  to  H.  H.'s  mortgage;  and  lastly,  that  the  price  of 
the  tract  should  be  applied  to  A.'s  judgment.  Ibid. 

ERROR. 

Where  the  record  of  a  deed  is  improperly  admitted  in  evidence,  it  is 
cured  by  the  subsequent  production  of  the  deed  itself..  Hart  v.  Gregg, 
185. 

In  debt  on  bond,  given  by  defendant  in  replevin,  the  omission  to  set  out 
in  the  declaration  the  proceedings  and  judgment  in  the  replevin,  must  be 
taken  advantage  of  by  demurrer.  Such  defects  are  cured  by  verdict,  and 
cannot  be  assigned  as  error.  Chaffee  v.  Sangston,  265. 

ESTATE. 

CONDITIONAL  LIMITATION. 

1.  Although  a  fee  simple  may  be  created  by  deed,  without  words  of  in- 
heritance, if,  by  reference,  another  instrument  be  incorporated  in  it,  which 
does  contain  them,  yet  nothing  short  of  this,  however  clear  the  intent  to 
do  so  may  be,  will  enlarge  a  life  estate  to  a  fee;  not  even  if  the  reference 
be  to  a  will  creating  a  fee  without  words  of  inheritance.     Lytle  v.  Lytle, 
259. 

2.  A  testator  devised  to  his  daughter  N.  4  acres,  part  of  a  tract  of  land, 
and  the  remainder  of  the  said  tract  he  devised  to  his  children  S.  and  W., 
and  directed  that  neither  S.,  W.  nor  N.  should  sell  their  title  to  the  land 
to  any  one  but  him  or  her  who  was  in  possession  of  the  other  part  of  the 
land;  and  at  the  decease  of  his  said  three  children,  (if  W.  should  have  no 
heirs,)  then  to  the  male  heirs  of  his  other  sons:  Held,  that  S.,  W.  and  N. 
took  life  estates,  with  cross-remainders  for  life  to  each;  and  that  there 
was  an  executory  devise  over  on   the  death  of  the  three.     Turner  v. 
Fowler,  325. 
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3.  A  testator  being  seised  of  a  tract  of  land,  in  shape  an  oblong  paral- 
lelogram, situate  upon  a  river,  thus  disposed  of  the  same: — "  I  will  unto 
my  living  wife  Margaret  the  one-third  of  the  plantation  I  now  live  on, 
beginning  at  the  river  and  to  run  back,  also  the  house  I  live  in;  and  after 
her  death,  I  will  that  my  daughter  Susannah  shall  have  the  above  named 
one-third  of  the  place  I  now  live  on,  for  her,  her  heirs  and  assigns  for 
ever.  I  will  one-third  of  the  place  I  now  live  on  to  my  son  Joseph  with 
the  stone  coal  quarry  on  it,  to  him,  his  heirs  and  assigns  forever.  I  will 
unto  my  son  George  all  the  remaining  part  of  my  real  and  personal  estate, 
after  payment  of  debts,"  &c.:  Held,  that  the  devisees  did  not  take  the 
estate  as  tenants  in  common,  but  that  each  took  the  separate  third  of  the 
•whole  in  quantity,  as  it  was  designated  by  the  will.  Fleming  v.  Kerr, 
444. 


ESTOPPEL. 

If  an  act  of  incorporation  require  the  payment  of  five  dollars  upon  each 
share,  to  the  commissioners,  at  the  time  of  subscribing  for  the  stock, 
•without  such  payment  the  contract  of  subscription  is  void:  but  if  the  sub- 
scriber subsequently  exercise  the  rights  of  a  stockholder,  by  voting  for 
managers,  he  will  thereby  be  estopped  from  denying  the  validity  of  his 
contract,  in  an  action  upon  it,  to  compel  the  payment  of  the  amount  of 
stock  subscribed  by  him.  Clark  v.  Monongahela  Nov.  Co.  364. 

EVIDENCE. 

WITNESS. 

1.  The  acknowledgement  of  a  sheriff's  deed  is  a  judicial  act  of  the 
court,  which  can  only  be  established  by  the  production  of  the  record  of 
it.     In  a  collateral  proceeding  parol  evidence  of  an  acknowledgement  is 
inadmissible,  either  by  witnesses  present  in  court  when  it  was  acknow- 
ledged, or  who  saw  the  entry  of  the  acknowledgement  on  the  deed.     So 
the  deed  itself  is  inadmissible,  though  it  may  have  a  certificate  of  acknow- 
ledgement on  the  back  of  it,  if  no  registry  has  been  made  of  it  in  court. 
Bellas  v.  M'Carty,  13. 

2.  The  verbal  declarations  of  a  testator  that  he  had  made  an  advance- 
ment to  his  son-in-law,  are  incompetent  evidence  to  defeat  an  action  for 
a  legacy  to  his  daughter,  the  wife  of  such  son-in-law,  when  it  appears 
that  the  alleged  advancement  was  a  debt  due  by  the  latter  to  him,  before 
the  making  of  the  will,  and  which  debt  remained  in  full  force,  as  part  of 
the  testator's  estate,  at  his  death.    Kreider  v.  Boyer,  54. 

3.  The  docket  entry,  upon  proof  of  the  loss  of  the  other  part  of  the  re- 
cord, is  competent  evidence:  and  parol  proof  may  be  given  of  the  con- 
tents of  that  part  of  the  record  which  is  lost.     Harvey  v.  Thomas,  63. 

4.  The  record  of  a  deed,  as  contained  upon  the  record  book,  brought 
into  court  in  the  county  to  which  it  belongs,  is  legal  evidence,  as  well  as 
a  certified  copy  of  it.     Lewis  v.  Bradford,  67. 

The  fact  of  a  tenant  in  possession  and  claiming  title  to  land,  sur- 
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rendering  that  possession  and  taking  a  lease  from  his  adversary,  will  not 
be  conclusive  of  his  right.  Lewis  v.  Bradford,  67. 

A  power  to  sell  land  cannot  be  established  by  parol  evidence,  though 
a  power  to  lease  for  a  term  not  exceeding  three  years  may.  Ibid. 

Qusere?  Whether  in  an  action  of  ejectment,  it  is  competent  for  the  de- 
fendant to  prove  that  he  had  made  valuable  improvements  upon  the  land 
in  controversy,  while  in  his  possession,  with  the  knowledge  of  the  plain- 
tiff, who  made  no  objection.  Ibid. 

5.  In  an  action  against  a  justice  of  the  peace,  by  a  parent,  to  recover 
the  penalty  for  marrying  his  minor  son,  the  entry  in  the  family  Bible  of 
the  son's  birth,  proved  by  the  oath  of  the  plaintiff,  is  competent  evidence 
of  the  minority  of  the  son.     Carskadden  v.  Poorman,  82. 

In  such  action  it  is  competent  for  the  defendant,  to  give  evidence  tend- 
ing to  show  previous  encouragement  or  assent  of  the  parent  to  the  mar- 
riage; but  not  subsequent  indications  of  his  satisfaction  therewith.  Ibid. 

6.  When  there  is  any  evidence  of  a  fact  submitted  to  a  jury,  this  court 
will  not  inquire  into  the  propriety  of  the  verdict;  the  remedy  is  in  the 
court  below  on  a  motion  for  a  new  trial.     Inman  v.  Kutz,  90. 

7.  Evidence  consists  of  that  which  is  proved,  and  under  particular  cir- 
cumstances, of  that  which  is  not  proved,  and  upon  an  allegation  of  fraud, 
the  facts  given  in  evidence,  as  well  as  the  inferences  from  them,  can  only 
be  determined  by  a  reference  to  the  jury.     Myers  v.  Hart. 

8.  The  relation  of  buyer  and  seller  is  not  a  confidential  one;  and  each 
party  is  supposed  to  judge  of  his  own  ability  to  perform  his  part  for 
himself.     In  an  action  for  a  breach  of  a  contract,  the  declarations  of  the 
plaintiff,  that  he  knew  at  the  time  of  making  it  that  the  article  contracted 
for  could  not  be  procured,  cannot  be  given  in  evidence  in  mitigation  of 
damages.     Myers  v.  Drake,  110. 

9.  It  is  proper  that  testimony  should  be  rejected,  when,  if  given,  it 
would  have  no  legal  operation  upon  the  rights  of  the  parties.     Kocher  v. 
Bowman,  128. 

10.  The  validity  of  a  marriage  is  to  be  determined  by  the  law  of  the 
place  where  it  was  celebrated:  if  valid  there,  it  is  valid  everywhere.    I'/iil* 
lips  v.  Gregg,  158. 

Foreign  laws  cannot  be  judicially  noticed,  but  must  be  proved  as  facts; 
and  in  making  such  proof,  the  general  principle  is  applicable,  that  the 
best  evidence  the  nature  of  the  case  admits  of,  must  be  given.  But  this 
rule  may  be  relaxed  or  changed,  as  necessity,  either  physical  or  moral, 
may  require,  and  where  a  rigid  adherence  to  it  may  produce  extreme  in- 
convenience or  manifest  injustice.  Ibid. 

11.  Where  the  record  of  a  deed  is  improperly  admitted  in  evidence,  it 
is  cured  by  the  subsequent  production  of  the  deed  itself.     Hart  v.  Gregg, 
185. 

12.  He  who  claims  to  recover  land  upon  the  evidence  of  a  parol  con- 
tract of  purchase,  will  be  held  to  full,  complete,  satisfactory  and  indubita- 
ble proof,  of  what  the  contract  was;  what  land  he  purchased;  its  boun- 
daries; what  the  consideration  was;  that  it  was  paid;  and  that  possession 
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was  delivered  in  pursuance  of  the  contract.  Without  such  proof  the 
statute  of  frauds  and  perjuries  will  bar  a  recovery.  Woods  v.  Farmare, 
195. 

13.  A  book  of  original  entries,  verified  on  oath,  is  not  competent  evi- 
dence of  the  delivery  of  goods,  under  a  previous  contract,  for  their  de- 
livery at  different  distant  periods.     Lonergan  v.  Wliitehead,  249. 

14.  In  an  action  of  ejectment  involving  the  original  title  to  land,  certi- 
fied copies  of  books  and  papers  in  the  land  office,  having  a  relation  to  the 
subject,  are  competent  evidence,  although  they  may  not,  per  se,  establish 
the  fact  for  which  they  are  offered,  but  only  in  connection  with  the  prac- 
tice of  the  land  office.     Anderson  v.  Keim,  251. 

•  15.  Where  an  imperfect  memorandum  of  an  agreement  is  prepared  and 
submitted  by  one  party  for  the  signature  of  the  other,  who  adds  a  material 
modification  to  it  before  he  signs  it;  and  the  paper,  thus  altered,  is  taken 
and  acted  on  by  the  former,  such  acts  are  prima  facie  evidence  that  he 
agreed  to  the  modification;  and  he  will  be  bound  by  it,  unless  there  has 
been  imposition  by  the  party  so  making  it,  or  ignorance  by  the  other,  of 
material  facts  connected  with  it,  which  he  was  not  bound  to  know,  and 
which  were  less  accessible  to  him  than  to  the  party  who  altered  the  mem- 
orandum. Gray  v.  Foster,  280. 

16.  Where  the  defendant  sets  up  an  outstanding  title  in  certain  persons 
as  heirs  of  the  grantee,  a  deed  from  these  persons  calling  themselves  heirs, 
is  not  evidence,  unless  there  be  proof  that  they  are  such.  Watson  v.  Gregg, 
289. 

17.  Where  there  is  a  spark  of  evidence,  a  question  of  fact  must  be  sub- 
mitted to  the  jury  as  the  legitimate  trifers  of  it.     Bankv.  IVIiitehead,  397. 

18.  A  deed  by  the  commissioners,  authorised  by  the  act  of  March 
19,  1807,  to  sell  the  lands  of  John  Nicholson,  is  prima  facie  evidence 
of  title  in  the  grantee,  without  proof  of  any  of  the  acts  of  the  commis- 
sioners prerequisite  to  the  making  of  a  deed.     M' 'Henry  v.  M'Cai'l,  455. 

It  is  not  a  valid  objection  to  the  admission  in  evidence  of  a  deed  of 
conveyance  that  all  the  title  recited  in  it  has  not  been  previously  ex- 
hibited; there  is  a  limitation  as  to  time,  beyond  which  it  is  not  necessary 
to  go  to  establish  a  title  to  land  in  the  possession  of  the  party,  or,  if  un- 
improved, under  his  superintendence  and  care,  and  for  which  he  has  paid 
taxes.  Ibid. 

Whether  a  defendant  in  ejectment  claimed  adversely,  or  under  the  plain- 
tiff's title  is  matter  of  fact  which  can  only  be  determined  by  the  jury. 
Ibid. 

19.  The  acknowledgement,  made  by  a  sheriff  in  open  court,  of  the  exe- 
cution of  his  deed  conveying  real  estate  sold  by  him  under  execution,  is 
considered  a  judicial  act,  of  which  a  registry  or  entry  ought  to  be  made 
by  the  prothonotary  or  clerk  of  the  court  on  the  records  thereof.     If  this 
be  omitted,  no  other  evidence  can  be  received  to  show  that  such  acknow-- 
lodgement  was  made,  so  as  to  entitle  the  deed  to  be  read  in  evidence — 
not  even  a  certificate  thereof  written  upon  it  and  given  by  the  clerk  under 
his  proper  signature  and  the  seal  of  the  court.    Patterson  v.  Stewart,  472. 
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This  being  the  rule  on  the  subject,  the  judgment  of  the  court  below 
was  reversed,  for  admitting  parol  evidence,  where  the  deed  was  proved 
-to  have  existed  and  to  have  been  lost,  or  mislaid  so  that  it  could  not  be 
found,  to  show  that  such  certificate  of  the  acknowledgement  was  written 
and  made  on  the  deed;  and,  thereupon  for  permitting  the  deed  to  be  read 
in  evidence  to  the  jury;  when  it  appeared  that  no  entry  thereof  had  been 
made  on  the  records  of  the  court.  Patterson  v.  Slevjart,  472. 

EXECUTION. 

1.  In  levies  of  real  estate  upon  execution,  more  laxity  of  description  is 
allowed  than  in  deeds  of  conveyance:  it  is  sufficient  if  the  terms  used 
show  what  was  hitended  to  be  levied  on;  and  where  doubtful  expres- 
sions are  employed,  the  construction  should  be  favourable  to  the  plaintiff, 
to  enable  him  to  obtain  payment  of  his  debt  from  the  property  of  his 
debtor.     Inman  v.  Kutz,  90. 

2.  If  a  defendant  in  an  execution  have  two  cows  in  his  possession,  of 
one  of  which  he  is  the  absolute  owner,  and  the  other  of  which  he  had 
hired  for  a  certain  time,  the  officer  having  the  execution  in  his  hands,  is 
not  liable  to  an  action  of  trespass  for  selling  the  one  of  which  the  de- 
fendant is  the  absolute  owner.     Lindsey  v.  Fuller,  144. 

3.  The  acceptance  by  a  creditor  of  a  bond  and  mortgage,  payable  at  a 
future  day,  for  the  amount  of  an  execution  in  the  hands  of  the  sheriff,  is 
not,  ipso  facto,  a  stay  of  the  execution;  and  in  an  action  by  the  plaintiff 
against  the  sheriff  or  his  sureties  for  not  levying  and  making  the  debt 
out  of  the  defendant's  personal  property,  the  burthen  of  proof  to  show 
that  the  plaintiff  did  agree  to  stay  the  execution,  lies  upon  the  sheriff, 
and  he  must  establish  it  clearly,  in  order  to  exonerate  himself  and  sure- 
ties from  liability.     Bank  v.  Potius,  148. 

4.  A  writ  of  fieri  facias  delivered  to  the  sheriff,  binds  the  personal  property 
of  the  defendant  from  the  time  of  delivery,  whether  a  levy  has  been  then 
made  or  not,  as  against  a  subsequent  purchaser  from  the  defendant:  and 
the  sheriff  may  seize  the  goods  before  the  return  day,  and  sell  them  after- 
wards to  satisfy  the  judgment.     Duncan  v.  M'Cumber,  212. 

But  if  another  judgment  has  been  recovered  before  a  justice  of  the 
peace  against  the  same  defendant,  and  an  execution  be  delivered  to  the 
constable  who  after  the  delivery  of  the  former  writ  to  the  sheriff,  seizes 
the  goods  and  sells  them  at  public  sale,  without  notice  of  the  former  writ, 
the  sheriff  cannot  afterwards  take  the  goods  out  of  the  possession  of  one 
who  purchased  at  the  constable's  sale.  Ibid. 

This  would  be  the  law  if  the  constable  had  seized  and  sold  the  goods 
of  a  testator  under  a  judgment  and  execution  against  the  defendant  as  exe- 
cutor, and  the  judgment  and  fieri  facias  delivered  to  the  sheriff  were  also 
against  the  defendant  as  executor.  Ibid. 

But  if  the  constable's  execution  had  been  on  a  judgment  against  the  de- 
fendant in  his  own  right,  the  constable  could  not  have  taken  the  goods  of 
the  defendant  that  had  belonged  to  the  testator,  so  long  as  the  sheriff  had 
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in  his  hands  an  execution  against  the  defendant  as  executor,  which  bound 
the  goods.     Duncan  v.  M'Cumber,  212. 

5.  The- capital  stock  of  a  bank  owned  by  itself,  and  in  its  own  posses- 
sion, acquired  by  purchase  or  otherwise,  is  not  the  subject  of  attachment 
and  execution  for  the  payment  of  its  debts  under  the  act  of  June  16,  1836. 
Hawky  v.  Bank,  230. 

6.  An  unexecuted  warrant  for  land,  in  the  hand  of  the  deputy  surveyor, 
is  not  the  subject  of  levy  and  sale,  as  the  property  of  the  warrantee,  upon 
a  fieri  facias;  and  if  thus  sold,  a  survey  afterwards  made  upon  it  will 
enure  to  the  benefit  of  the  warrantee,  and  not  of  the  sheriff's  vendee. 
Heath  v.  Knapp,  405. 

7.  Where  the  sheriff  had  levied  on  a  cow  alleged  to  be  exempt  by 
law  from  execution,  and  the  debtor  was  then  in  possession  of  another, 
the  question  of  ownership  of  which  he  himself  had  made  doubtful:  Held, 
that  the  sheriff,  even  if  he  had  heard  the  testimony  in  regard  to  it,  and  it 
had  pointed  to  the  fairness  of  the  third  person's  title,  was  not  bound  to 
act  at  his  peril  by  relinquishing  the  cow  levied  on,  and  that  he  was  not 
liable  to  the  debtor  in  trespass  for  selling  it.     Trovillo  v.  Shingles,  438. 

EXECUTORS. 

POWERS. 

An  executor  de  son  tort,  being  liable  to  the  legal  representative  for 
all  beyond  rightful  payments  by  retainer  or  disbursement,  is  not  entitled 
to  recover  from  one  who  afterwards  administers  the  amount  of  a  note 
which  he  and  another  had  previously  given  as  part  of  the  assets  of  the 
estate.  His  right  to  it,  as  administrator,  may  be  set  up  in  bar  of  such 
action,  although  sued  with  another  to  whom  that  defence  does  not  apply. 
Meigan  v.  M'Donough,  287. 

FOREIGN  ATTACHMENT. 

In  a  proceeding  by  summons  against  one  resident  partner,  and  foreign 
attachment  against  the  non-resident  partner,  under  the  seventy-second  and 
subsequent  sections  of  the  Act  of  13th  June  1836,  the  partnership  property 
cannot  be  taken  under  the  foreign  attachment;  the  separate  property  of  the 
non-resident  partner,  only,  is  so  liable.  White  $•  Schnebly's  Case,,  217. 

FOREIGN  LAWS. 

Foreign  laws  cannot  be  judicially  noticed,  but  must  be  proved  as  facts; 
and  in  making  such  proof,  the  general  principle  is  applicable,  that  the 
best  evidence  the  nature  of  the  case  admits  of,  must  be  given.  But  this 
rule  may  be  relaxed  or  changed,  as  necessity,  either  physical  or  moral, 
may  require,  and  where  a  rigid  adherence  to  it  may  produce  extreme  in- 
convenience or  manifest  injustice.  Phillips  v.  Gregg,  158. 

FRAUD. 

Evidence  consists  of  that  which  is  proved,  and  under  particular  circum- 
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stances,  of  that  which  is  not  proved,  and  upon  an  allegation  of  fraud,  the 
facts  given  in  evidence,  as  well  as  the  inferences  from  them,  can  only  be 
determined  by  a  reference  to  the  jury.  Myers  v.  Hart,  104. 

FRAUDS  AND  PERJURIES. 

1.  He  who  claims  to  recover  land  upon  the  evidence  of  a  parol  con- 
tract of  purchase,  will  be  held  to  full,  complete,  satisfactory  and  indu- 
bitable proof,  of  what  the  contract  was;   what  land  he  purchased;  its 
boundaries;  what  the  consideration  was;  that  it  was  paid;  and  that  pos- 
session was  delivered  in  pursuance  of  the  contract.     Without  such  proof 
the  statute  of  frauds  and  perjuries  will  bar  a  recovery.     Woods  v.  Far- 
mare,  195. 

2.  An  agreement  for  the  sale  of  land,  reduced  to  writing,  specifying 
the  conditions  of  the  sale,  signed  by  the  vendor  alone,  and  delivered  to 
the  vendee,  is  sufficient  to  take  the  case  out  of  the  operation  of  the  statute 
of  frauds  and  perjuries:  but  especially  so  if  the  agreement  has  been  partly 
executed  by  payment  of  part  of  the  purchase-money,  and  delivery  of  pos- 
session of  the  land  to  the  purchaser.     Lowry  v.  Mehaffy,  387. 

FREIGHT. 

A,  a  common  carrier,  received  goods  in  Philadelphia  for  C.  &  T.  of 
Lexington,  and  receipted  for  the  same,  to  be  delivered  to  H.  &  L.  of 
Pittsburgh  "  on  presenting  this  receipt  and  payment  of  freight."  The 
goods  were  delivered,  but  the  freight  was  not  paid,  and  H.  &  L.  received 
the  amount  of  the  freight  from  C.  &  T.  and  afterwards  failed:  Held,  that 
A  was  entitled  to  recover  the  amount  of  the  freight  from  C.  &  T.  Col- 
lins v.  Union  Trans.  Co.  384. 

GUARANTY. 

The  marginal  annexation  of  the  words  "security  for  the  fulfilment  of 
the  above"  to  the  name  of  a  joint  promissor  in  a  note,  will  not  change  his 
character  of  promissor  to  that  of  a  guarantor.  Craddock  v.  Armor,  258. 

INDICTMENT. 

On  an  indictment  charging  the  defendant  with  erecting  a  wooden  build- 
ing within  the  city  of  Pittsburgh,  contrary  to  the  ordinance,  the  jury  found 
that  he  had  erected  a  building  composed  partly  of  brick  and  partly  of 
wood:  Held,  that  such  building  was  not  within  the  ordinance.  Stewart 
v.  Commonwealth,  306. 

INDORSER. 

NOTE,  1,  3. 
DEFENCE,  1. 

INSOLVENT. 

In  those  counties  where  the  term  of  the  court  is  not  limited  in  dura- 
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tion,  and  there  is  no  order  or  rule  made  by  the  court,  under  the  tenth 
section  of  the  insolvent  act  of  June  1836,  appointing  a  time  for  the  hear- 
ing, an  insolvent  may  present  his  petition,  or  surrender  himself,  in  dis- 
charge of  his  bond,  at  any  time  while  the  court  is  in  session,  before  the 
succeeding  term:  and  if  he  die  during  that  time,  his  bail  will  be  ex- 
onerated. Bailie  v.  Wallace,  228. 

ISSUE. 

The  court  of  common  pleas  have  no  power  to  direct  an  issue  to  try 
disputed  facts  arising  upon  a  cerliorari  to  a  judgment  of  a  justice  of  the 
peace.  Pool  v.  Morgan,  53. 

JUDGMENT. 

SATISFACTION. 

PftlVITV. 

1.  A  judgment  note  for  a  partnership  debt,  given  by  a  surviving  part- 
ner, in  the  name  of  the  firm,  viz:  "  D.  Reynolds  &  Co.,"  D.  Reynolds 
being  then  deceased,  is  void  as  a  judgment,  not  only  against  the  estate  of 
the  deceased,  but  also  as  against  the  surviving  partner  who  gave  it. 
Castle  v.  Reynolds,  51. 

Quxre?  What  would  have  been  the  effect,  as  to  the  survivor,  of  an 
averment  that  he,  by  the  name  of  D.  Reynolds  &  Co.,  had  signed  the 
note.  Ibid. 

2.  Thei  validity  of  a  judgment  of  a  justice  of  the  peace  cannot  be  con- 
troverted, in  a  collateral  proceeding,  by  a  stranger  to  it.    Hazelett  v.  Ford, 
101. 

3.  It  is  essential  to  the  validity  of  a  judgment  of  a  justice  of  the  peace 
for  a  sum  exceeding  100  dollars,  that  it  should  appear  upon  the  face  of 
his   record  that  the  parties  appeared  in  person  before  him  and  confessed 
the  judgment.     Without  this  the  judgment  is  absolutely  void,  and  there- 
fore not  the  subject  of  ratification.     Campir.  Wood,  118. 

The  sale  of  the  defendant's  personal  property  to  the  plaintiff  upon  a 
void  judgment,  vests  no  property  in  him-  Ibid. 

4.  A  scire  facias  quare  executio  non  was  issued  against  two  defendants, 
one  only  of  whom  was  served  with  process,  and  he  appeared.     An  alias 
writ  was  issued  with  a  like  result.     Judgment  was  then  signed  against 
the  party  not  served,  for  war.t  of  an  appearance.     Subsequently,  judg- 
ment was  signed  against  him  who  appeared,  for  want  of  an  affidavit  of 
defence;  and  the  judgment  against  both  was  liquidated  on  the  same  day 
by  the  prothonotary:  Held,  that  the  proceedings  were  entirely  regular. 
Bennett  v.  Reed,  396. 

Final  judgment  on  an  inquisition,  or  liquidation  by  the  prothonotary, 
is  seldom  formally  entered,  though  it  may  be  done  at  any  time  on  appli- 
cation to  the  court.  Ibid. 

5.  Judgments  against  an  equitable  estate  in  land,  rank,  like  others, 
according  to  dates.     Hence,  the  holder  of  the  legal  title  thereto,  who, 
under  his  judgment  for  the  purchase-money  has  sold  the  equitable  estate, 
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has  no  preference,  as  such  holder  of  the  legal  title,  over  an  older  judg- 
ment, as  to  the  proceeds  of  sale  in  the  sheriff's  hands.  Wilson  v.  Sloxe, 
434. 

6.  In  an  action  against  two,  upon  one  of  whom  only  the  writ  was  served, 
a  general  judgment  will  he  considered  as  against  him  only  upon  whom 
the  writ  was  served,  the  form  of  the  declaration  not  appearing  upon  the 
record.  Cooper  v.  Gray,  440. 

JUDICIAL  SALE. 

PERSONAL  PROPERTY. 

The  principle  that  in  judicial  sales  there  is  no  warranty,  is  applica- 
ble to  sales  of  personal,  as  well  as  real,  property.  Hence,  a  judgment  is 
satisfied  by  a  levy  and  sale  of  goods  to  its  amount,  under  a  fieri  facias, 
although  the  title  of  the  plaintiff,  who  was  the  purchaser  thereof,  be  sub- 
sequently defeated  in  an  action  of  replevin.  Freeman  v.  Caldwell,  9. 

JURISDICTION. 

1 .  The  endorsee  of  a  promissory  note  may  maintain  an  action  of  debt 
against  the  maker,  and  recover  upon  a  statement  of  his  cause  of  action. 
But  the  statement  must  contain  an  averment  of  the  endorsement  of  the 
note  by  the  payee  to  the  plaintiff:  without  such  averment,  a  judgment 
upon  it  would  be  erroneous.     Camp  v.  Bank,  130. 

The  entry  of  a  rule  of  arbitration,  does  not  take  the  cause  out  of  court, 
or  deprive  it  of  its  jurisdiction.  This  effect  cannot  be  produced,  except 
by  the  appointment  of  the  arbitrators,  and  the  commitment  of  the  case  to 
them.  A  mere  rule,  not  acted  on,  may  be  treated  as  a  nullity  by  either 
party.  Ibid. 

Sed  secus  as  to  a  rule  of  reference.     Ibid. 

2.  In  an  action  of  trespass  de  bonis  asportatis,  upon  a  question  of  juris- 
diction, the  sum  in  controversy  is  to  be  determined  by  the  amount  de- 
manded in  the  declaration,  and  not  by  the  proof  of  the  value  of  the  goods 
or  by  the  verdict  and  judgment.     Burr  v.  Bayne,  299. 

3.  A  grant  of  chancery  powers  to  an  inferior  court,  does  not  necessarily 
give  appellate  jurisdiction  to  the  supreme  court  for  the  review  of  cases 
there  decided;  and  having  no  express  grant  of  such  jurisdiction,  it  will 
not  be  assumed.     Patterson  v.  Schoyer,  333. 

4.  The  court  of  quarter  sessions  has  jurisdiction,  under  the  twenty- 
third  section  of  the  act  of  June  13,  183G,  to  compel  the  overseers  of  the 
poor  of  a  township,  where  a  person,  not  having  any  legal  settlement  in 
the  state,  first  becomes  disabled  by  a  hurt,  to  defray  the  expenses  of 
his  maintenance  which  had  been  borne  by  another  township  into  which 
the  pauper  had  been  carried.     Overseers  v.  Overseers,  SCO. 

JUSTICE  OF  THE  PEACE. 
PENALTY. 

1.  In  an  action  against  a  justice  of  the  peace,  by  a  parent,  to  recover 
the  penalty  for  marrying  his  minor  son,  the  entry  in  the  family  Bible  of  the 
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son's  birth,  proved  by  the  oath  of  the  plaintiff,  is  competent  evidence  of 
the  minority  of  the  son.     Carskaddtn  v.  Poorman,  82. 

In  such  action  it  is  competent  for  the  defendant  to  give  evidence  tend- 
ing to  show  previous  encouragement  or  assent  of  the  parent  to  the  mar- 
riage; but  not  subsequent  indications  of  his  satisfaction  therewith.  Ibid. 

2.  The  validity  of  a  judgment  of  a  justice  of  the  peace  cannot  be  con- 
troverted, in  a  collateral  proceeding,  by  a  stranger  to  it.     Haztldt  v. 
Ford,  101. 

3.  It  is  essential  to  the  validity.of  a  judgment  of  a  justice  of  the  peace 
for  a  sum  exceeding  100  dollars,  that  it  should  appear  upon  the  face  of 
his  record  that  the  parties  appeared  in  person  before  him  and  confessed 
the  judgment.     Without  this  the  judgment  is  absolutely  void,  and  there- 
fore not  the  subject  of  ratification.     Camp  v.  Wood,  118. 

LAND  AND  LAND-OFFICE. 
EVIDENCE,  14. 

1.  The  board  of  property  have  no  power  to  vacate  a  patent  once  granted. 
Chew  v.  Morton,  321. 

2.  Under  the  15th  section  of  the  act  of  April  8,  1785,  the  deputy  sur- 
veyor of  district  No.  4,  in  whose  hands  a  warrant  for  1000  acres  was 
placed,  could  not,  after  surveying  the  larger  portion  in  his  own  district, 
go  over  into  district  No.  5  and  survey  the  residue:  and  such  survey  is,  as 
to  such  residue,  void  against  a  survey  made  under  another  warrant,  by  the 
deputy  surveyor  of  district  No.  5.     Prout  v.  Bard,  375. 

3.  A  pre-emption  right  to  land  cannot  be  acquired  by  the  erection  of  a 
house  and  saw-mill  upon  it,  for  the  purpose  of  cutting  and  converting  the 
timber  into  lumber,  and  without  the  intention  of  clearing  and  cultivating 
the  land  and  making  it  the  means  of  supporting  a  family.     Wyncoop  v. 
Heath,  428. 

The  direction  given  by  the  fifteenth  section  of  the  act  of  April  8, 1785,  to 
deputy  surveyors  as  to  the  manner  of  locating  warrants  and  making  surveys 
upon  rivers,  is  only  applicable  to  lands  upon  the  large  streams,  such  as 
have  always  been  called  rivers,  and  is  not  applicable  to  the  stream  formerly 
called  "Toby's  creek,"  and  by  a  late  act  of  assembly  "  Clarion  river;"  this 
section  of  the  act,  however,  is  but  directory,  and  a  disregard  of  it  will  not 
vitiate  a  survey,  if  afterwards  returned  and  accepted.  Ibid. 

LANDLORD  AND  TENANT. 
RENT,  2. 

1.  An  intruder  gains  no  advantage  of  a  landlord  by  colluding  with  his 
tenant;  but  a  collusive  arrangement  broken  off,  puts  him  in  no  worse  con- 
dition than  if  no  arrangement  had  been  made.     Prutzman  v.  Ferret,  163. 

2.  In  a  proceeding  under  the  landlord  and  tenant  act  of  April  3,  1830, 
the  justices  adjudged  that  the  premises  should  be  given  up  to  the  landlord, 
and  also  found  certain  arrears  of  rent  due.     The  tenant  appealed  and  gave 
bail  conditioned,  in  the  words  of  the  act,  that  if  the  judgment  should  be 
affirmed,  they  would  pay  all  costs  and  all  rent  which  had  or  might  accrue 
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up  to  final  judgment.  The  landlord  afterwards  took  a  confession  of  judg- 
ment, from  the  tenant,  for  a  certain  sum,  not  embracing  the  rent  accruing 
after  suit  brought;  and  judgment  was  entered  on  the  appeal,  as  if  a  verdict 
had  been  rendered  for  that  sum;  and  the  tenant  was  suffered  to  retain  pos- 
session: Held,  that  this  was  not  such  an  affirmance  of  the  judgment  as 
rendered  the  bail  responsible  on  the  recognizance.  Hazen  v.  Culberlson, 
393. 

Semite,  that  although  the  finding  by  the  justices  of  the  arrears  of  rent 
was  void  under  the  act,  yet  the  rest  of  their  judgment  might  be  considered 
good.  Ibid. 

LEASE. 

TITLE,  2. 
COVENANT,  1. 

LEGACY. 

1.  If  a  testator  make  advancements  to  one  or  more  of  his  children,  and 
afterwards  make  his  will,  disposing  of  his  whole  estate  among  his  chil- 
dren, without  noticing  the  advancements  so  made  by  him,  each  child  can 
claim  the  amount  of  the  bequest  to  him,  without  abatement  on  account  of 
such  advancements.     Kreider  v.  Boyer,  54. 

2.  A  will  contained  the  following  item,  viz:  "  I  bequeath  to  the  children 
of  my  brother,  H.  W.,  in  equal  parts,  the  six  last  instalments  of  the  place 
which  I  and  my  wife  conveyed  to  J.  C.,  as  the  said  instalments  become 
due,  which  instalments  amount  to  1500  dollars;  provided  they  are  satisfied 
with  this  bequeathment,  in  lieu  of  what  my  letter  to  them  promised  them, 
on  their  arrival  in  this  county;  and  in  case  they  will  insist  upon  the  ful- 
filment of  my  promise  in  said  letter,  then  this  bequeathment  to  be  void, 
and  in  place  thereof,  I  bequeath  to  each  of  them  six  dollars,  in  addition  to 
my  promise  to  them  in  the  said  letter,  provided  my  brother,  H.  W.,  of  the 
county  of  D.,  of  the  parish  of  B.,  &c.,  his  children,  the  within  mentioned 
heirs  in  this  sixth  item,  appear  within  six  years  from  my  decease,  with  suf- 
ficient proof,  such  as  the  court  of  Washington  county,  Pa.,  may  think 
sufficient,  that  they  are  the  within  mentioned  heirs,  which  I  do  require 
them  to  do,  before  they  get  any  part  of  my  estate."    None  of  the  children 
of  H.  W.  were  ever  in  this  state.    The  plaintiffs  (one  of  the  children  and 
her  husband)  executed  within  the  six  years  a  power  of  attorney  to  certain 
persons  to  demand  the  legacy.     Campbell  v.  McDonald,  179. 

Held,  that  the  appearance  mentioned  in  the  will  was  an  appearance  in 
proprid  persona,  within  the  county:  that  this  was  a  condition  precedent, 
the  non-performance  of  which  deprived  them  of  the  legacy.  Ibid. 

LEVY. 

In  levies  of  real  estate  upon  execution,  more  laxity  of  description  is 
allowed  than  in  deeds  of  conveyance:  it  is  sufficient  if  the  terms  used 
show  what  was  intended  to  be  levied  on;  and  where  doubtful  expressions 
x. — 2  s 
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are  employed,  the  construction  should  be  favourable  to  the  plaintiff,  to 
enable  him  to  obtain  payment  of  his  debt  from  the  property  of  his  debtor. 
Intnan  v.  Kutz,  90. 

LIEN. 

EXECUTION,  4. 

Judgments  against  an  equitable  estate  in  land,  rank,  like  others,  accord- 
ing to  dates.  Hence,  the  holder  of  the  legal  title  thereto,  who,  under  his 
judgment  for  the  purchase-money  has  sold  the  equitable  estate,  has  no 
preference,  as  such  holder  of  the  legal  title,  over  an  older  judgment,  as 
to  the  proceeds  of  sale  in  the  sheriff's  hands.  Wilson  v.  Stoxe,  434. 


LIMITATION. 

1.  In  order  to  give  title  to  land  by  the  statute  of  limitations,  there  must 
be  an  actual  and  uninterrupted  occupancy  of  it  for  twenty-one  years.     An 
occasional  occupancy,  and  an  uninterrupted  use  of  the  land  as  a  wood  lot, 
together  with  the  payment  of  taxes,  will  not  give  title.    Sorber  v.  Willing, 
141. 

2.  An  acknowledgment  such  as  will  relieve  a  demand  from  the  opera- 
tion of  the  statute  of  limitations,  must  be  so  precise  and  distinct  in  its 
extent  and  form  as  to  preclude  hesitation  about  the  meaning  of  the  party 
making  it.     Magee  v.  Magee,  172. 

3.  If  one  of  two  tenants  in  common  enter  into  the  exclusive  possession  of 
a  moiety  of  the  freehold,  and  continue  that  possession  so  long  as  to  acquire 
a  right  by  the  statute  of  limitations,  he  cannot  afterwards  claim  his  original 
interest  in  the  residue  as  a  tenant  in  common.     Gregg  v.  Blackmore,  192. 

4.  An  acknowledgment,  such  as  will  avoid  the  operation  of  the  statute 
limiting  the  time  within  which  an  action  may  be  brought  for  the  recovery 
of  lands,  must  be  made  to  the  owner  or  his  agent  known  as  such;  must 
admit  that  the  title  of  the  claimant  is  good,  and  must  be  accompanied  by 
a  distinct  agreement  to  leave  the  land  or  to  continue  as  tenant.      Hank  v. 
Wilson,  261. 

5.  If,  after  a  conveyance  in  fee,  the  grantor  enters  into  the  land,  and 
acts  in  all  respects  as  the  owner  of  the  inheritance,  making  leases,  re- 
ceiving rents,  paying  taxes  and  improving  the  property,  and  dying  seised, 
his  entry  must  be  taken  to  be  adverse.     Watson  v.  Gregg,  289. 

If  after  the  death  of  such  grantor,  leaving  children,  his  son  enters  as 
one  of  the  heirs,  his  entry  and  possession  are  the  entry  and  possession  of 
the  other  heirs,  and  enure  to  their  benefit,  whether  it  be  to  prevent  the 
statute  of  limitations  running  against  them  in  his  favour,  or  to  gain  a  title 
thereby.  Ibid. 

6.  A  division  line,  although  made  by  mistake,  can  not  be  altered  after 
thirty  years'  acquiescence  by  the  parties.     Chew  v.  Morton,  321. 

7.  The  possession  of  a  settler  of  land,  lying  north  and  west  of  the  Ohio 
and  Allegheny  and  Conawango  creek,  cannot  be  considered  the  posses- 
sion of  the  warrant  holder,  where  the  settler  by  his  agreement  with  the 
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warrant-holder  is  to  have  a  portion  of  the  land,  including  his  settlement 
and  improvements,  for  making  the  settlement  so  as  to  entitle  the  warrant- 
holder  to  a  patent  for  land  from  the  commonwealth.  Therefore,  if  the 
settler,  after  having  completed  his  settlement  and  improvement,  lay  off  on 
the  south  end  of  the  survey,  by  a  division  line,  distinctly  marked  on  the 
ground,  a  larger  quantity  than  by  his  agreement  he  was  entitled  to,  and 
take  possession  thereof  by  clearing,  fencing,  cultivating  and  using  it,  up 
to  such  division  line,  including  the  woodland,  and  the  warrant-hoi dejr  lies 
by  for  twenty-one  years,  he  will  be  barred  by  the  statute  of  limitations  from 
claiming  a  new  division  of  the  land.  M'Cullough  v.  M'Call,  367. 

A  settler  does  not  stand  in  the  relation  of  a  tenant  to  the  warrant  holder, 
but  of  one  let  in  on  a  treaty  of  purchase.  Ibid. 

MARRIAGE. 

The  validity  of  a  marriage  is  to  be  determined  by  the  law  of  the  place 
where  it  was  celebrated:  if  valid  there,  it  is  valid  everywhere.  Phillips 
v.  Gregg,  158. 

MISTAKE. 

PARTITION,  2,  3. 

MONONGAHELA  NAVIGATION  COMPANY. 

The  omission  of  the  commissioners  appointed  by  the  act  of  March  31, 
1836,  to  take  subscriptions  for  the  stock  of  the  Monongahela  Navigation 
Company,  to  require  the  payment  of  five  dollars  upon  each  share,  from 
each  subscriber,  was  an  irregularity  which  was  cured  by  the  act  of  June 
24,  1839.  Clark  v.  Monongahela  Nov.  Co.,  365. 

The  amendment  of  a  charter,  at  the  instance  of  the  managers,  will  no 
affect  the  liability  of  a  subscriber  for  stock,  to  pay  the  amount  subscribed 
for  by  him.  Ibid. 

NEGOTIABLE  NOTE. 
NOTE,  1,  3. 
PROTEST. 

NEW  TRIAL. 

When  there  is  any  evidence  of  a  fact  submitted  to  a  jury,  this  court 
will  not  inquire  into  the  propriety  of  the  verdict;  the  remedy  is  in  the 
court  below  on  a  motion  for  a  new  trial.  Inman  v.  Kuiz,  90. 

NICHOLSON  TITLE. 

A  deed  by  the  commissioners  authorised,  by  the  act  of  March  19, 1807, 
to  sell  the  lands  of  John  Nicholson,  is  prima  facie  evidence  of  title  in  the 
grantee,  without  proof  of  any  of  the  acts  of  the  commissioners  prerequisite 
to  the  making  of  a  deed.  M'Henry  v.  M'Call,  455. 
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1.  The  holder  of  a  negotiable  note,  by  an  agreement  with  the  maker,  and 
for  a  valuable  consideration,  extended  the  time  for  its  payment,  and  after- 
wards endorsed  the  same  to  a  third  person  without  giving  notice  of  such 
agreement:  Held,  that  he  was  liable  to  the  endorsee,  without  demand  of 
payment  from  the  maker,  protest  or  notice.     Williams  v.  Brobst,  111. 

2.  The  marginal  annexation  of  the  words  "  security  for  the  fulfilment 
of  the  above"  to  the  name  of  a  joint  promissor  in  a  note,  will  not  change 
his  character  of  promissor  to  that  of  a  guarantor.     Craddock  v.  Jlrmor,  258. 

3.  If  the  payee  of  a  promissory  note  endorsed  by  himself  and  subse- 
quent endorsers,  delivers  it  to  his  creditor  as  collateral  security  for  a  debt 
then  created  on  the  faith  of  such  endorsements,  without  notice  of  any 
equity  between  the  maker  and  payee,  such  maker  cannot  defend  himself 
by  showing  failure  of  copsideration  as  between  him  and  the  payee.   Munn 
v.  M' Donald,  270. 

NOTICE, 

RECORDING  ACTS,  1,  2. 

1.  One  who  is  about  to  purchase  land,  is  bound  to  regard  information 
given  to  him  by  one  who  was  the  agent  of  the  vendor  for  renting  the  land, 
respecting  the  title;  for  having  received  notice  of  a  probable  defect  of  title 
from  such  a  source,  he  would  not  be  a  bona  fide  purchaser  without  notice. 
Lewis  v.  Bradford,  67. 

2.  Knowledge  of  a  material  fact,  imparted  by  a  director  of  a  bank  to 
the  board,  at  a  regular  meeting,  is  notice  to  the  bank.     Bank  v.  White- 
head,  397. 

NUISANCE. 

1.  If  a  dam  be  built  in  a  navigable  stream  in  conformity  with  the  pro- 
visions of  the  law,  and  the  shute  has  been  rendered  innavigable  by  flood 
or  accident,  the  owner  of  the  dam  would  not  be  liable  for  damage  oc- 
casioned thereby,  before  he  had  time  to  repair  it;  nor  in  an  action  for  a  nuis- 
ance, would  he  be  liable  for  an  erroneous  opinion  as  to  the  safety  of  run- 
ning through  the  shute  in  its  damaged  condition.  Roush  v.  Walter,  86. 

ORPHANS'  COURT. 

An  administrator  having  given  legal  notice  of  the  time  and  place  of  the 
sale  of  real  estate,  in  pursuance  of  an  order  of  the  orphans'  court,  and  not 
being  then  able  to  effect  a  sale,  he  may  adjourn  the  same  to  any  period 
less  remote  than  twenty  days.  Gillespie's  Estate,  300. 

It  is  the  duty  of  the  orphans'  court  to  require  of  an  administrator  a 
strict  observance  of  the  legal  form  of  selling  real  estate  at  public  outcry, 
and  for  any  departure  from  it,  from  which  a  suspicion  of  unfairness  arises, 
to  set  the  sale  aside,  at  the  instance  of  any  creditor  or  heir;  but  the  court 
should  not  set  aside  a  sale  fairly  made,  on  such  grounds,  at  the  instance 
of  a  stranger,  whose  own  conduct  in  the  matter  left  him  without  legal  or 
equitable  right  to  interfere.  Ibid. 
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EJECTMENT,  7. 

1.  The  possession  of  one  tenant-in-common,  is,  prima  facie,  the  posses- 
sion of  his  co-tenant  also,  unless  it  be  attended  with  circumstances  demon- 
strative of  an  adverse  intent,  such  as  demand  by  his  co-tenant  of  his  share 
of  the  rent,  and  a  refusal  to  pay,  saying  he  claims  the  whole.     P/iillips 
V.  Gregg,  158. 

2.  A  mere  entry  by  one  co-heir  into  the  land  of  the  ancestor,  claiming  it 
all  and  taking  the  rents  and  profits  for  21  years,  is  no  disseisin  of  the  other 
heirs;  to  make  it  such  there  must  be  some  plain,  decisive  and  unequivocal 
act  or  conduct  on  the  part  of  the  heir  so  entering,  amounting  to  an  adverse 
and  wrongful  possession  in  himself,  and  disseisin  of  the  others.     Hart 
v.  Gregg,  185. 

If  such  coheir  enters  and  keeps  possession,  leases  the  property,  receiv- 
ing the  rents,  and  erects  fences  and  buildings  adapted  to  the  cultivation 
and  profit  of  the  property,  without  denying  possession  to  the  others,  or 
turning  them  out,  but  on  the  contrary  takes  out  a  patent  8  years  after  his 
entry,  expressly  in  trust  for  himself  and  the  other  heirs  of  his  father,  and 
the  lands  are  taxed  in  the  name  of  his  father  for  15  years  afterwards,  such 
entry  and  possession,  though  held  for  more  than  21  years,  are  not  a  dis- 
seisin of  the  other  heirs.  Ibid. 

3.  An  ouster  of  the  other  heirs  by  him  who  enters  on  real  estate,  can 
only  be  by  some  clear,  positive  and  unequivocal  act,  amounting  to  an  open 
denial  of  their  right,  and  putting  them  out  of  the  seisin.     Watson  v. 
Gregg,  289. 

The  mere  declaration  by  one  thus  entering,  "  that  the  land  did  not  belong 
to  his  father's  estate,  that  his  father  had  sold  it  at  an  early  date,  and  he 
did  not  know  when  the  owner  or  his  representatives  might  come  for  the 
property,  and  whenever  they  came  it  was  theirs— or  that  he  did  not  know 
whether  it  was  his,  that  his  father  had  mortgaged  it,  and  on  these  ac- 
counts he  refused  to  allow  a  tenant  to  improve  it,"  without  any  evidence 
of  attornment  to  such  third  person,  or  intercourse  with  or  knowledge  of 
him,  does  not,  although  the  deed  to  such  third  person  be  produced,  con- 
stitute an  ouster  of  the  other  heirs.  Ibid. 

PARTY. 

PRIVITY. 

Quasre?  whether  the  action  on  a  replevin  bond,  given  by  the  plaintiff  to 
the  sheriff,  and  assigned  by  him  to  the  defendant,  should  be  in  the  name 
of  the  sheriff  or  of  the  assignee.  Tibbal  v.  Co/won,  232. 

PARTITION. 

1.  In  a  partition  of  lands  between  tenants  in  common,  who  derive  their 
estate  by  descent,  there  is  an  implied  warranty  of  title:  Hence  in  an  action 
of  ejectment  by  one  of  them,  after  partition,  for  a  part  of  the  land  allotted 
to  him,  another  of  those  who  were  tenants  in  common,  is  not  a  competent 
witness  for  the  plaintiff.  Patterson  v.  Lanning,  135. 

•y    Q    «* 
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2.  A  division  line,  although  made  by  mistake,  cannot  be  altered  after 
thirty  years'  acquiescence  by  the  parties.     Chew  v.  Morton,  321. 

3.  If  the  owners  of  separate  parts  of  a  tract  of  land,  make  a  division 
among  themselves,  by  which  they  intend  each  part  to  be  made  equal  in 
quantity,  and  acquiesce  in  the  same  for  a  number  of  years,  such  division 
will  not  afterwards  be  avoided  because  of  a  small  mistake  in  the  quantity 
allotted  to  one  of  them.     Fleming  v.  Kerr,  444. 

PARTNERS. 

1.  A  judgment  note  for  a  partnership  debt,  given  by  a  surviving  part- 
ner, in  the  name  of  the  firm,  viz:  "  D.  Reynolds  &  Co.,"  D.  Reynolds 
being  then  deceased,  is  void  as  a  judgment,  not  only  against  the  estate  of 
the  deceased,  but  also  as  against  the  surviving  partner  who  gave  it. 
Castle  v.  Reynolds,  51. 

Quaere?  What  would  have  been  the  effect,  as  to  the  survivor,  of  an 
averment  that  he,  by  the  name  of  D.  Reynolds  &  Co.,  had  signed  the 
note.  Ibid. 

2.  In  a  proceeding  by  summons  against  one   resident  partner,  and 
foreign  attachment  against  the  non-resident  partner,  under  the  seventy- 
second  and  subsequent  sections  of  the  Act  of  13th  June  1836,  the  partner- 
ship property  cannot  be  taken  under  the  foreign  attachment;  the  separate 
property  of  the  non-resident  partner,  only,  is  so  liable.     White  $•  Schneb- 
ly's  Cose,  217. 

PATENT. 

The  board  of  property  have  no  power  to  vacate  a  patent  once  granted. 
Chew  v.  Morton,  321. 

PAYMENT. 

Payments  made  generally  on  a  bond,  payable  in  instalments,  with- 
out appropriation,  at  the  time,  to  any  particular  instalments,  will  not  be 
applied  by  law  to  such  as  are  not  then  payable,  but  to  such  as  are  paya- 
ble, according  to  the  dates  at  which  they  respectively  become  so.  Nor 
can  such  payments  be  defalked  against  instalments  falling  due  afterwards, 
after  suit  brought.  It  is  a  question  of  appropriation,  not  of  set-off.  Sey- 
mour v.  Sexton,  255. 

It  is  to  be  presumed,  in  the  absence  of  any  actual  appropriation,  that  a 
debtor  paying  money,  intends  to  apply  the  payment  to  a  debt  then  paya- 
ble and  bearing  interest,  rather  than  to  one  not  payable  and  not  bearing 
interest.  Ibid. 

PENALTY. 

Where  an  act  of  assembly  creating  an  offence,  provides  that  the 
"person  so  offending  on  conviction  thereof  before  a  justice  of  the  county, 
shall  pay  a  fine  of  five  dollars  for  every  such  offence,  to  be  recovered  as 
debts  of  equal  amount  are  by  law  recoverable,  by  any  person  who  may 
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sue  for  the  same:"  the  offender  need  not  be  convicted  either  by  indict- 
ment, or  by  a  summary  process,  before  the  justice;  but  simply,  in  an  action 
of  debt,  by  a  judgment,  for  the  penalty,  if  proved  guilty  of  the  offence. 
Gorman  v.  Gamble,  382. 

PERSONAL  PROPERTY. 

The  sale  of  the  defendant's  personal  property  to  the  plaintiff  upon  a 
void  judgment,  vests  no  property  in  him.  Camp  v.  Wood,  118. 

PLEADING. 

1.  The  endorsee  of  a  promissory  note  may  maintain  an  action  of  debt 
against  the  maker,  and  recover  upon  a  statement  of  his  cause  of  action. 
But  the  statement  must  contain  an  averment  of  the  endorsement  of  the 
note  by  the  payee  to  the  plaintiff;  without  such  averment,  a  judgment 
upon  it  would  be  erroneous.     Camp  v.  Bank,  130. 

2.  When  there  are  several  counts  in  a  declaration  in  slander,  some  of 
which  are  good  and  some  bad,  and  the  verdict  is  taken  generally,  the 
judgment  will  be  reversed,  though  it  was  entered  on  particular  counts 
supposed  to  be  good.     Harker  v.  Orr,  245. 

Additional  counts,  appearing  by  the  minutes  to  have  been  filed  after 
verdict  recorded,  held,  nevertheless,  to  be  a  part  of  the  declaration,  on  the 
ground  that  the  date  of  such  filing  is  not  strictly  part  of  the  record,  and 
consequently  that  it  is  insufficient  to  subvert  the  principle  that  the  term  is, 
in  contemplation  of  law,  but  a  single  day.  Ibid. 

3.  Under  the  pleas  of  non  est  factum  and  payment  to  debt  on  bond  giv*en 
by  a  defendant  in  replevin  on  a  claim  of  .property,  the  defendant  cannot 
object  that  part  of  the  condition  of  the  bond  is  illegal  and  void.     Chaffee 
v.  Sangston,  265. 

Such  a  defence,  where  the  declaration  sets  out  the  condition,  must  be 
taken  advantage  of  by  demurrer,  or  by  motion  in  arrest  of  judgment,  or  by 
writ  of  error.  Ibid. 

It  seems  that  the  plea  of  payment  is  not  applicable  to  such  case,  unless 
the  defendant  has  actually  paid  the  penalty  of  the  bond.  Ibid. 

A  clause  in  the  condition  of  a  bond,  given  by  a  defendant  in  replevin 
who  claims  property,  that  he  will  return  the  goods,  if  a  return  be  adjudged 
by  law,  is  illegal;  because  the  judgment  in  such  case  for  the  plaintiff,  can 
only  be  for  damages  and  costs.  Ibid. 

Where  there  are  several  independent  clauses  in  the  condition  of  such 
bond,  the  illegality  of  one  of  them  will  not  avoid  the  others.  Ibid. 

In  debt  on  bond,  given  by  defendant  in  replevin,  the  omission  to  set 
out  in  the  declaration  the  proceedings  and  judgment  in  the  replevin,  must 
be  taken  advantage  of  by  demurrer.  Such  defects  are  cured  by  verdict, 
and  cannot  be  assigned  as  error.  Ibid. 

4.  In  a  scire  facias  sur  recognizance  of  absolute  bail  for  a  stay  of  exe- 
cution, a  variance  between  the  name  of  one  of  the  plaintiffs  in  the  writ  and 
recognizance,  cannot  be  taken  advantage  of  upon  the  plea  of  nul  tid  record. 
Cooper  v.  Gray,  440. 
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Nor  is  the  recital,  in  the  writ,  of  an  erroneous  date  of  the  recogni- 
zance a  material  variance,  especially  if  the  true  date  be  uncertain.  Cooper 
V.  Gray,  440. 

The  objection  that  a  writ  of  scire  facias  upon  a  recognizance,  issued  be- 
fore the  money  secured  by  it  was  payable,  can  not  be  taken  advantage  of 
upon  the  plea  of  nul  tiel  record;  it  must  be  specially  pleaded.  Ibid. 

POOR. 

The  court  of  quarter  sessions  has  jurisdiction,  under  the  twenty-third 
section  of  the  act  of  June  13,  1836,  to  compel  the  overseers  of  the  poor  of 
a  township,  where  a  person,  not  having  any  legal  settlement  in  the  state, 
first  becomes  disabled  by  a  hurt,  to  defray  the  expenses  of  his  mainte- 
nance which  had  been  borne  by  another  township  into  which  the  pauper 
had  been  carried.  Overseers  v.  Overseers,  360. 

POWER. 

1.  A  power  to  sell  land  cannot  be  established  by  parol  evidence,  though 
a  power  to  lease  for  a  term  not  exceeding  three  years  may.     Lewis  v. 
Bradford,  67. 

2.  A  power  by  will  to  executors  to  sell  real  estate  at  a  particular  time, 
cannot  be  executed  until  that  time  arrives:  a  sale,  before  it  arrives,  is  void. 
Loomis  v.  M'Clintock,  274. 

PRACTICE. 

1.  A.  scire  facias  quare  executio  non  was  issued  against  two  defendants, 
one  only  of  whom  was  served  with  process,  and  he  appeared.     An  alias 
writ  was  issued  with  a  like  result.     Judgment  was  then  signed  against 
the  party  not  served,  for  want  of  an  appearance.     Subsequently,  judg- 
ment was  signed  against  him  who  appeared,  for  want  of  an  affidavit  of 
defence;  and  the  judgment  against  both  was  liquidated  on  the  same  day 
by  the  prothonotary:  Held,  that  the  proceedings  were  entirely  regular. 
Bennett  v.  Reed,  396. 

Final  judgment  on  an  inquisition,  or  liquidation  by  the  prothonotary, 
is  seldom  formally  entered,  though  it  may  be  done  at  any  time  on  appli- 
cation to  the  court.  Ibid. 

2.  The  objection  that  a  writ  of  scire  facias  upon  a  recognizance,  issued 
before  the  money  secured  by  it  was  payable,  cannot  be  taken  advantage 
of  upon  the  plea  of  nul  tiel  record,  it  must  be  specially  pleaded.     Cooper 
v.  Gray,  440. 

PRIVITY. 

COVENANT,  1. 

A  vendee  stands  in  privity  to  his  vendor  only  in  respect  to  acts  suffered 
or  done  before  the  title  was  conveyed.  Blackmore  v.  Gregg,  222. 

As  between  parties  and  privies,  a  judgment  is  conclusive  only  of  those 
things  which  were  directly  adjudicated.  Ibid. 
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PRIVITY. 

A  brought  an  action  of  ejectment  against  B  and  recovered  a  verdict 
and  judgment,  but  did  not  take  out  execution  upon  it,  but  subsequently 
brought  another  ejectment  against  B  for  the  same  land,  upon  the  trial  of 
which  B  set  up  as  a  defence,  that  A  had,  after  suit  brought,  and  before 
trial,  conveyed  the  land  to  C,  in  consequence  of  which  a  verdict  and  judg- 
ment were  rendered  in  favour  of  A  for  damages  and  costs  only.  Upon 
these  facts,  in  an  ejectment  by  C  against  B,  founded  on  his  title  obtained 
from  A,  it  was  held,  that  there  was  not  such  a  privity  between  C  and 
B,  as  made  the  two  prior  verdicts  and  judgments  conclusive  of  the  title. 
Blackmore  v.  Gregg,  222. 

PROMISE. 

ASSUMPSIT,  1. 

PROTEST. 

The  holder  of  a  negotiable  note,  by  an  agreement  with  the  maker,  and 
for  a  valuable  consideration,  extended  the  time  for  its  payment,  and  after- 
wards endorsed  the  same  to  a  third  person  without  giving  notice  of  such 
agreement:  Held,  that  he  was  liable  to  the  endorsee,  without  demand  of 
payment  from  the  maker,  protest  or  notice.  Williams  v.  Urobst,  111. 

QUARTER  SESSIONS. 
POOR. 

RAIL  ROAD. 

The  act  of  the  5th  May  1832,  authorizing  the  construction  of  lateral 
railroads  to  connect  private  property  with  the  public  improvements,  is  not 
unconstitutional.  Harvey  v.  Thomas,  63. 

A,  being  the  owner  of  a  coal  mine,  proceeded,  under  the  act  of  5th 
May  1832,  to  ascertain  the  amount  of  damage  which  B  would  sustain  by 
reason  of  the  location  of  a  railroad  across  his  land;  and  the  matter  was 
proceeded  in,  so  that  a  verdict  was  rendered  for  the  amount  of  damage  in 
favour  of  B.  A  then  entered  upon  the  land  of  B,  and  made  the  road,  be- 
fore a  judgment  was  entered  on  the  verdict:  Held,  that  though  the  pro- 
ceedings thus  had  by  A  did  not  furnish  a  justification  of  the  trespass,  yet 
they  protected  him  from  vindictive  damages.  Ibid. 

The  act  of  the  5th  May  1832,  does  not  contemplate  that  the  petitioner 
for  a  road  to  the  public  works,  should  own  land  at  the  point  of  connec- 
tion; he  may  use  his  road  there  consistently  with  the  interests  of  the 
owners  of  the  land.  Ibid. 

RATIFICATION. 

It  is  essential  to  the  validity  of  a  will,  that  it  be  signed  by  the  testator, 
or  by  some  person  in  his  presence,  and  by  his  express  direction,  unless  the 
person  making  the  same  shall  be  prevented  by  the  extremity  of  his  last 
sickness;  and  if  it  be  otherwise  signed,  no  subsequent  ratification  of  it  by 
the  testator  will  give  it  validity.  Dunlop  v.  Dunlop,  153. 
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RECOGNIZANCE. 
RENT,  2. 
LANDLORD  AND  TENANT,  2. 

RECORD. 

1.  The  docket  entry,  upon  proof  of  the  loss  or  the  other  part  of  the 
record,  is  competent  evidence:  and  parol  proof  may  be  given  of  the  con- 
tents of  that  part  of  the  record  which  is  lost.     Harvey  v.  Thomas,  63. 

2.  The  record  of  a  deed,  as  contained  upon  the  record  book,  brought 
into  court  in  the  county  to  which  it  belongs,  is  legal  evidence,  as  well  as 
a  certified  copy  of  it.     Lewis  v.  Bradford,  67. 

RECORDING  ACTS. 

1.  A  bonafide  purchaser  of  an  estate,  either  legal  or  equitable,  without 
actual  or  constructive  notice,  who  duly  recorded  his  deed,  and  in  other 
respects  pursued  his  claim  with  diligence,  is  to  be  preferred  to  a  previous 
purchaser  claiming  under  a  sheriff's  deed,  the  acknowledgment  of  which 
has  never  been  registered.     Bellas  v.  M'Carty,  13. 

In  Pennsylvania  the  recording  acts  are  applicable  equally  to  legal  and 
equitable  titles.  Ibid. 

2.  Where  there  are  two  deeds  of  conveyance  of  different  dates,  from 
the  same  grantor  to  different  persons,  neither  of  which  is  recorded  within 
six  months,  that  which  is  first  recorded  will  take  priority.     But  posses- 
sion of  the  land  by  the  grantee  is  equivalent  to  recording  his  deed.    Light- 
ner  v.  Mooney,  407. 

Possession  taken  by  one  of  the  grantees  after  the  date  of  the  deed  of  the 
other  grantee,  is  not  notice  equivalent  to  recording  the  deed,  nor  will  it 
affect  the  rights  of  the  respective  claimants.  Ibid. 

The  recording  of  subsequent  titles  by  grantees  unconnected  by  the 
record  with  the  original  title,  will  not  affect  a  purchaser.  Ibid. 

REFERENCE. 

ARBPTRATION,  1. 

Parties  submitted,  under  their  hands  and  seals,  all  disputes  to  the 
final  award  of  referees,  as  if  under  the  act  of  March  21,  1806,  to  be  as 
final  as  a  verdict  of  a  jury  conformably  thereto:  and  the  referees  awarded, 
under  their  hands  and  seals,  that  one  party  should  pay  the  other  a  sum 
of  money  with  costs  of  suit:  that  the  party  thus  ordered  to  pay,  should 
have  two  crops  yet  off  the  field  he  cleared  on  the  hill,  and  he  should 
give  up  the  peaceable  possession  of  the  farm,  which  he  then  had,  to  the 
other  party,  on  a  certain  day.  The  award  was  given  to  one  of  the  parties, 
who  filed  it  in  the  prothonotary's  office,  with  an  affidavit  of  one  of  the  sub- 
scribing witnesses  to  the  submission,  and  the  award  was  entered  on  record 
by  the  prothonotary,  as  in  an  amicable  action:  Held,  that  the  proceedings 
were  not  within  the  provisions  of  the  act  of  March  21,  1806.  Penning- 
ton  v.  Bowman,  283. 

//  seems  that  the  act  of  March  21,  1806,  regulating  arbitrations,  is  not 
repealed  by  the  act  of  June  16,  1836,  on  that  subject.  Ibid. 
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RELEASE. 

1.  The  validity  of  an  assignment  for  the  benefit  of  creditors,  is  not 
affected  by  the  circumstance  of  its  prescribing  a  particular  form  of  re- 
lease.    The  creditor  is  a  purchaser  of  his  preference,  and  must  take  it  on 
the  debtor's  terms.     Bayne  v.  Wylie,  309. 

A  stipulation,  in  the  assignment,  for  the  delivery  of  the  merchandize 
assigned,  in  specie,  to  a  particular  class  of  preferred  creditors,  at  prime 
cost,  the  value  to  be  settled  by  the  assignees,  is  valid  and  proper.  Ibid. 

2.  When  two  years  have  elapsed  after  a  treasurer's  sale  of  unseated 
land  for  taxes,  the  title  of  the  original  owner  is  absolutely  divested;  and 
a  release  by  the  purchaser  to  him,  can  only  operate  as  an  original  convey- 
ance.    Lightner  v.  Muoney,  407. 

RENT. 

1.  Rent  which  becomes  due  after  the  sale  of  the  estate  by  the  sheriff 
passes  to  the  purchaser;  and  the  revised  act  of  June  1836  does  not  change 
the  law  in  this  particular,  from  what  it  was  under  the  act  of  April  6, 
1802.     Draddee  v.  Wiley,  362. 

2.  In  a  proceeding  under  the  landlord  and  tenant  act  of  April  o,  1830, 
the  justices  adjudged  that  the  premises  should  be  given  up  to  the  landlord, 
and  also  found  certain  arrears  of  rent  due.     The  tenant  appealed  and  gave 
bail  conditioned,  in  the  words  of  the  act,  that  if  the  judgment  should  be 
affirmed,  they  would  pay  all  costs  and  all  rent  which  had  or  might  accrue 
up  to  final  judgment.     The  landlord  afterwards  took  a  confession  of  judg- 
ment, from  the  tenant,  for  a  certain  sum,  not  embracing  the  rent  accruing 
after  suit  brought;  and  judgment  was  entered  on  the  appeal,  as  if  a  ver- 
dict had  been  rendered  for  that  sum;  and  the  tenant  was  suffered  to  retain 
possession:  Held,  that  this  was  not  such  an  affirmance  of  the  judgment 
as  rendered  the  bail  responsible  on  the  recognizance.     Hazen  v.  Culbert- 
son,  393. 

Semble,  that  although  the  finding  by  the  justices  of  the  arrears  of  rent 
was  void  under  the  act,  yet  the  rest  of  their  judgment  might  be  considered 
good.  Ibid. 

REPLEVIN. 

1.  If  the  plaintiff  in  replevin  gives  bond  with  surety  to  prosecute  his 
suit  with  effect,  and  without  delay,  and  also  to  make  return  of  the  property, 
if  a  return  should  be  adjudged  by  law,  and  the  defendant  claims  the  pro- 
perty, and  retains  it,  giving  bond,  and  afterwards  arbitrators  award  no 
cause  of  action,  the  plaintiff's  surety  is  liable  on  the  bond  for  the  costs  of 
the  replevin  suit.     Tibbal  v.  Cahoon, 

Quaere?  Whether  the  action  on  a  replevin  bond,  given  by  the  plaintiff 
to  the  sheriff,  and  assigned  by  him  to  the  defendant,  should  be  in  the 
name  of  the  sheriff  or  of  the  assignee.  Ibid. 

2.  Under  the  pleas  of  non  est  factum  and  payment  to  debt  on  bond  given 
by  a  defendant  in  replevin  on  a  claim  of  property,  the  defendant  cannot 
object  that  part  of  the  condition  of  the  bond  is  illegal  and  void.     Choffee 
v.  Sangston,  265. 
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REPLEVIN. 

Such  a  defence,  where  the  declaration  sets  out  the  condition,  must  be 
taken  advantage  of  by  demurrer,  or  by  motion  in  arrest  of  judgment,  or  by 
writ  of  error.  Chaffee  v,  Sangston,  265. 

It  seems  that  the  plea  of  payment  is  not  applicable  to  such  case,  unless 
the  defendant  has  actually  paid  the  penalty  of  the  bond. 

A  clause  in  the  condition  of  a  bond,  given  by  a  defendant  in  replevin 
who  claims  property,  that  he  will  return  the  eoods,  if  a  return  be  adjudged 
by  law,  is  illegal;  because  the  judgment  in  such  case  for  the  plaintiff, 
can  only  be  for  damages  and  costs.  Ibid. 

Where  there  are  several  independent  clauses  in  the  condition  of  such 
bond,  the  illegality  of  one  of  them  will  not  avoid  the  others.  Ibid. 

3.  A  tort  feasor  cannot  have  a  civil  suit  against  the  owner  of  the  free- 
hold, in  any  form,  whether  trespass  vi  et  armis,  trover,  or  replevin.  Elliott 
v.  Powell,  453. 

Title  to  real  estate  may  be  tried  incidentally  in  a  transitory  action: 
Hence,  a  defendant  in  replevin  for  a  crop  of  grain  cut  and  carried  away 
by  him,  may  show  that  the  locus  in  quo  was  his  freehold,  and  that  by  his 
entry,  the  plaintiff's  possession  was  divested,  and  he  himself  reinstated. 
Ibid. 

By  the  entry  of  the  owner,  claiming  right,  and  the  severance  of  the 
grain,  it  becomes  his  chattel,  for  which  replevin  will  not  lie  by  the 
former  occupant.  The  only  remedy  is  ejectment,  and  an  action  for  the 
mesne  profits.  Jlliter,  if  the  grain  had  been  sowed  by  the  plaintiff,  who 
was  in  the  actual  possession  at  the  time  of  such  severance.  Ibid. 

ROAD. 

Proceedings  commenced  under  the  provisions  of  a  statute,  are  arrested 
by  the  repeal  of  the  statute;  every  act  done  towards  their  completion  after 
the  repeal,  is  void.  North  Canal  Street  Road,  351. 

SALE. 

PERSONAL  PROPERTY. 

SATISFACTION. 

The  principle  that  in  judicial  sales  there  is  no  warranty,  is  applica- 
ble to  sales  of  personal,  as  well  as  real,  property.  Hence,  a  judgment  is 
satisfied  by  a  levy  and  sale  of  goods  to  its  amount,  under  a  fieri  facias, 
although  the  title  of  the  plaintiff,  who  was  the  purchaser  thereof,  be  sub- 
sequently defeated  in  an  action  of  replevin.  Freeman  v.  Caldwell,  9. 

SCIRE  FACIAS. 

PRACTICE,  1,  2. 

1.  Upon  a scire  facias  to  revive  a  judgment,  with  notice  to  several  terre- 
tenants,  a  several  issue  was  joined  between  the  plaintiff  and  each  terre- 
tenant,  and  a  verdict  and  judgment  were  rendered  against  some  of  the 
terre-tenants  and  in  favour  of  others:  Held,  that  they  in  whose  favour 
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SCIRE  FACIAS. 

the  verdict  and  judgment  were  rendered,  were  not  entitled  to  recover 
their  costs  from  the  plaintiff.     Maus  v.  Maus,  87. 

2.  A  clerical  error  in  a  writ  of  scire  facias  against  the  sheriff  and  his  sure- 
ties may  be  amended  by  the  praecipe  and  record,  by  inserting  the  state- 
ment of  the  proper  judgment  in  the  sheriff's  official  bond,  in  lieu  of  one 
erroneously  recited  in  the  writ.  Itainey  v.  Commonwealth,  343. 

SET-OFF. 

APPROPRIATION,  1. 

SETTLER. 

The  possession  of  a  settler  of  land,  lying  north  and  west  of  the  Ohio 
and  Allegheny  and  Conawango  creek,  cannot  be  considered  the  posses- 
sion of  the  warrant  holder,  where  the  settler  by  his  agreement  with  the 
warrant-holder  is  to  have  a  portion  of  the  land,  including  his  settlement 
and  improvements,  for  making  the  settlement  so  as  to  entitle  the  warrant- 
holder  to  a  patent  for -land  from  the  commonwealth.  Therefore,  if  the 
settler,  after  having  completed  his  settlement  and  improvement,  lay  off  on 
the  south  end  of  the  survey,  by  a  division  line,  distinctly  marked  on  the 
ground,  a  larger  quantity  than  by  his  agreement  he  was  entitled  to,  and 
take  possession  thereof  by  clearing,  fencing,  cultivating  and  using  it,  up 
to  such  division  line,  including  the  woodland,  and  the  warrant- holder  lies 
by  for  twenty-one  years,  he  will  be  barred  by  the  statute  of  limitations  from 
claiming  a  new  division  of  the  land.  M'Cuttough  v.  M'Call,  367. 

A  settler  does  not  stand  in  the  relation  of  a  tenant  to  the  warrant  holder, 
but  of  one  let  in  on  a  treaty  of  purchase.  Ibid. 

SHERIFF. 

1.  The  acceptance  by  a  creditor  of  a  bond  and  mortgage,  payable  at  a 
future  day,  for  the  amount  of  an  execution  in  the  hands  of  the  sheriff,  is 
not,  ipso  facto,  a  stay  of  the  execution;  and  in  an  action  by  the  plaintiff 
against  the  sheriff  or  his  sureties  for  not  levying  and  making  the  debt 
out  of  the  defendant's  personal  property,  the  burthen  of  proof  to  show 
that  the  plaintiff  did  agree  to  stay  the  execution,  lies  upon  the  sheriff, 
and  he  must  establish  it  clearly,  in  order  to  exonerate  himself  and  sure- 
ties from  liability.     Bank  v.  Potius,  148. 

If  sureties  be  compelled  to  pay  a  debt,  by  reason  of  the  neglect  of 
the  sheriff  to  collect  it  from  the  principal  defendant,  they  will  have  a 
right  of  action  against  the  sheriff  and  his  sureties  on  his  official  bond: 
but  if  in  such  case  they  omit  to  sue  the  bond,  until  the  lapse  of  time  has 
barred  an  action  upon  it,  they  will  not  be  entitled  to  substitution,  in  an 
action  by  the  original  plaintiff  to  recover  a  balance  of  the  debt  still  nn- 
paid  to  him.  There  can  be  no  such  thing  as  substitution  to  the  rights  of 
a  party  who  is  not  wholly  satisfied.  Ibid. 

2.  Where  the  sheriff  had  levied  on  a  cow  alleged  to  be  exempt  by 
law  from  execution,  and  the  debtor  was  then  in  possession  of  another, 

X.—  2  T 
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the  question  of  ownership  of  which  he  himself  had  made  doubtful:  Held, 
that  the  sheriff,  even  if  he  had  heard  the  testimony  in  regard  to  it,  and  it 
had  pointed  to  the  fairness  of  the  third  person's  title,  was  not  bound  to 
act  at  his  peril  by  relinquishing  the  cow  levied  on,  and  that  he  was  not 
liable  to  the  debtor  in  trespass  for  selling  it.  Trovillo  v.  Shingles,  438. 

3.  An  action  upon  the  official  bond  of  a  sheriff  is  the  subject  of  refer- 
ence under  the  compulsory  arbitration  law.  Gordon  v.  Commonwealth, 
443. 

SHERIFF'S  DEED. 

1.  The  acknowledgement  of  a  sheriff's  deed  is  a  judicial  act  of  the 
court,  which  can  only  be  established  by  the  production  of  the  record  of 
it.    In  a  collateral  proceeding  parol  evidence  of  an  acknowledgement  is 
inadmissible,  either  by  witnesses  present  in  court  when  it  was  acknow- 
ledged, or  who  saw  the  entry  of  the  acknowledgement  on  the  deed.     So 
the  deed  itself  is  inadmissible,  though  it  may  have  a  certificate  of  acknow- 
ledgement on  the  back  of  it,  if  no  registry  has  been  made  of  it  in  court. 
Bellas  v.  M'Carty,  13. 

A  bona  fide  purchaser  of  an  estate,  either  legal  or  equitable,  without 
actual  or  constructive  notice,  who  duly  recorded  his  deed,  and  in  other 
respects  pursued  his  claim  with  diligence,  is  to  be  preferred  to  a  previous 
purchaser  claiming  under  a  sheriff's  deed,  the  acknowledgment  of  which 
has  never  been  registered.  Ibid. 

2.  The  acknowledgement,  made  by  a  sheriff  in  open  court,  of  the  exe- 
cution of  his  deed  conveying  real  estate  sold  by  him  under  execution,  is 
considered  a  judicial  act,  of  which  a  registry  or  entry  ought  to  be  made 
by  the  prothonotary  or  clerk  of  the  court  on  the  records  thereof.     If  this 
be  omitted,  no  other  evidence  can  be  received  to  show  that  such  acknow^ 
ledgement  was  made,  so  as  to  entitle  the  deed  to  be  read  in  evidence — 
not  even  a  certificate  thereof  written  upon  it  and  given  by  the  clerk  under 
his  proper  signature  and  the  seal  of  the  court.     Paltersonv.  Stewart,  472. 

This  being  the  rule  on  the  subject,  the  judgment  of  the  court  below 
was  reversed,  for  admitting  parol  evidence,  where  the  deed  was  proved 
to  have  existed  and  to  have  been  lost,  or  mislaid  so  that  it  could  not  be 
found,  to  show  that  such  certificate  of  the  acknowledgement  was  written 
and  made  on  the  deed;  and,  thereupon  for  permitting  the  deed  to  be  read 
in  evidence  to  the  jury;  when  it  appeared  that  no  entry  thereof  bed  been 
made  on  the  records  of  the  court.  Ibid. 

SHERIFF'S  SALE. 
WARRANT,  1. 

1.  A  purchaser  at  a  sheriffs  sale  who  has  paid  the  purchase-money, 
can  only  be  held  to  be  a  trustee  on  the  ground  of  fraud;  when  he  is 
guilty  of  frand  he  is  a  trustee  for  the  creditor  and  for  the  debtor  also, 
unless  he  beparticeps  criminis.    Hainesv.  0' Conner,  313. 

2.  If  a  judgment  creditor  levy  upon  and  sell  a  whole  tract  of  land, 
instead  of  a  part  of  it,  which  he  had  previously  agreed  to  convey  to  his 
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debtor,  in  consideration  of  his  making  the  settlement,  he  thereby  de- 
feats his  own  title  to  the  whole  tract  and  the  sheriff's  vendee  acquires 
a  good  title  to  it.  Kirkpatrick  v.  Black,  329. 

3.  Rent  which  becomes  due  after  the  sale  of  the  estate  by  the  sheriff 
passes  to  the  purchaser;  and  the  revised  act  of  June  1836  does  not  change 
the  law  in  this  particular,  from  what  it  was  under  the  act  of  April  6, 
1802.  Braddee  v.  Wiley,  3G2. 

SLANDER. 

When  there  are  several  counts  in  a  declaration  in  slander,  some  of 
which  are  good  and  some  bad,  and  the  verdict  is  taken  generally,  the 
judgment  will  be  reversed,  though  it  was  entered  on  particular  counts 
supposed  to  be  good.  Harker  v.  Or,  245. 

Additional  counts,  appearing  by  the  minutes  to  have  been  filed  after 
verdict  recorded,  held,  nevertheless,  to  be  a  part  of  the  declaration,  on  the 
ground  that  the  date  of  such  filing  is  not  strictly  part  of  the  record,  and 
consequently  that  it  is  insufficient  to  subvert  the  principle  that  the  term 
is,  in  contemplation  of  law,  but  a  single  day.  Ibid. 

STATEMENT. 

PLEADING,  1. 

STATUTE. 

Proceedings  commenced  under  the  provisions  of  a  statute,  are  arrested 
by  the  repeal  of  the  statute;  every  act  done  towards  their  completion  after 
the  repeal,  is  void.  North  Canal  Street  Road,  351. 

STOCK. 

ESTOPPEL. 

SUBSCRIPTION. 

ESTOPPEL. 

SUBSTITUTION. 

If  sureties  be  compelled  to  pay  a  debt,  by  reason  of  the  neglect  of  the 
sheriff  to  collect  it  from  the  principal  defendant,  they  will  have  a  right  of 
action  against  the  sheriff  and  his  sureties  on  his  official  bond:  but  if  in 
such  case  they  omit  to  sue  the  bond,  until  the  lapse  of  time  has  barred  an 
action  upon  it,  they  will  not  be  entitled  to  substitution,  in  an  action  by  the 
original  plaintiff  to  recover  a  balance  of  the  debt  still  unpaid  to  him.  There 
can  be  no  such  thing  as  substitution  to  the  rights  of  a  party  who  is  not 
wholly  satisfied.  Bank  v.  Potius,  148. 

SURETY. 

SURSTITUTION. 

GUARANTY. 

If  the  plaintiff  in  replevin  gives  bond  with  surety  to  prosecute  his  suit 
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with  effect,  and  without  delay,  and  also  to  make  return  of  the  property, 
if  a  return  should  be  adjudged  by  law,  and  the  defendant  claims  the  pro- 
perty, and  retains  it,  giving  bond,  and  afterwards  arbitrators  award  no 
cause  of  action,  the  plaintiff's  surety  is  liable  on  the  bond  for  the  costs 
of  the  replevin  suit.  Tibbul  v.  Cahoon,  233. 

SURVEY. 

Under  the  15th  section  of  the  act  of  April  8,  1785,  the  deputy  surveyor 
of  district  No.  4,  in  whose  hands  a  warrant  for  1000  acres  was  placed, 
could  not,  after  surveying  the  larger  portion  in  his  own  district,  go  over 
into  district  No.  5  and  survey  the  residue:  and  such  survey  is,  as  to  such 
residue,  void  against  a  survey  made  under  another  warrant,  by  the  deputy 
surveyor  of  district  No.  5.  Prout  v.  Bard,  375. 

TAXATION. 

UNSEATED  LAND. 

TENANT. 

TITLE,  2. 

TENANTS  IN  COMMON. 
DEVISE,  1,  3. 

1.  The  possession  of  one  tenant-in-common,  is,  prima  facie,  the  pos- 
session of  his  co-tenant  also,   unless  it  be  attended  with  circumstances 
demonstrative  of  an  adverse  intent,  such  as  demand  by  his  co-tenant  of 
his  share  of  the  rent,  and  a  refusal  to  pay,  saying  he  claims  the  whole. 
Phillips  v.  Gregg,  158. 

2.  A  mere  entry  by  one  co-heir  into  the  land  of  the  ancestor,  claiming 
it  all  and  taking  the  rents  and  profits  for  21  years,  is  no  disseisin  of  the 
other  heirs;  to  make  it  scch  there  must  be  some  plain,  decisive  and  une- 
quivocal act  or  conduct  on  the  part  of  the  heir  so  entering,  amounting  to 
an  adverse  and  wrongful  possession  in  himself,   and  disseisin  of  the 
others.     Hart  v.  Gregg,  185. 

If  such  co-heir  enters  and  keeps  possession,  leases  the  property,  receiv- 
ing the  rents,  and  erects  fences  and  buildings  adapted  to  the  cultivation 
and  profit  of  the  property,  without  denying  possession  to  the  others,  or 
turning  them  out,  but  on  the  contrary  takes  out  a  patent  8  years  after  his 
entry,  expressly  in  trust  for  himself  and  the  other  heirs  of  his  father,  and 
the  lands  are  taxed  in  the  name  of  his  father  for  15  years  afterwards,  such 
entry  and  possession,  though  held  for  more  than  21  years,  are  not  a  dis- 
seisin of  the  other  heirs.  Ibid. 

3.  If  one  of  two  tenants-in-common  enter  into  the  exclusive  possession 
of  a  moiety  of  the  freehold,  and  continue  that  possession  so  long  as  to 
acquire  a  right  by  ihe  statute  of  limitations,  he  cannot  afterwards  claim 
his  original  interest  in  the  residue  as  a  tenant-in-common.     Gregg  v. 
Blackmore,  192. 


INDEX.  517 

TENANTS  IN  COMMON. 

4.  If  after  a  conveyance  in  fee,  the  grantor  enters  into  the  land,  and 
acts  in  all  respects  as  the  owner  of  the  inheritance,  making  leases,  re- 
ceiving rents,  paying  taxes  and  improving  the  property,  and  dying  seised, 
his  entry  must  be  taken  to  be  adverse.     Watson  v.  Gregg,  289. 

If  after  the  deBth  of  such  grantor,  leaving  children,  his  son  enters  as 
one  of  the  heirs,  his  entry  and  possession  are  the  entry  and  possession  of 
the  other  heirs,  and  enure  to  their  benefit,  whether  it  be  to  prevent  the 
statute  of  limitations  running  against  them  in  his  favour,  or  to  gain  a 
title  thereby.  Ibid. 

An  ouster  of  the  other  heirs  by  him  who  enters  on  real  estate,  can  only 
be  by  some  clear,  positive  and  unequivocal  act,  amounting  to  an  open 
denial  of  their  right,  and  putting  them  out  of  the  seisin.  Ibid. 

The  mere  declaration  by  one  thus  entering,  "that  the  land  did  not 
belong  to  his  father's  estate,  that  his  father  had  sold  it  at  an  early  date, 
and  he  did  not  know  when  the  owner  or  his  representatives  might  come 
for  the  property,  and  whenever  they  came  it  was  theirs — or  that  he  did 
not  know  whether  it  was  his,  that  his  father  had  mortgaged  it,  and  on 
these  accounts  he  refused  to  allow  a  tenant  to  improve  it,"  without  any 
evidence  of  attornment  to  such  third  person,  or  intercourse  with  or  know- 
ledge of  him,  does  not,  although  the  deed  to  such  third  person  be  pro- 
duced, constitute  an  ouster  of  the  other  heirs.  Ibid. 

Where  the  defendant  sets  up  an  outstanding  title  in  certain  persons  as 
heirs  of  the  grantee,  a  deed  from  these  persons  calling  themselves  heirs, 
is  not  evidence,  unless  there  be  proof  that  they  are  such.  Ibid. 

5.  If  unseated  land  belonging  to  two  tenants  in  common  be  sold  for 
taxes,  and  after  the  time  for  redemption,  one  of  them  buy  it  from  the 
purchaser  at  the  tax  sale,  in  his  own  name,  and  for  his  own  use,  the 
other  is  entitled  to  no  interest  in  such  purchase.    Nor  will  the  fact  of 
indebtedness  by  the  purchaser  of  the  tax-sale  title,  to  him  who  was  his 
co-tenant,  to  an  amount  equal  to  the  one-half  of  the  purchase-money,  alter 
the  nature  of  the  case.     Lewis  v.  Robinson,  354. 

Nor  will  the  circumstances  of  the  father  of  the  co-tenant  who  bought 
of  the  purchaser  of  the  tax-sale  title,  having  been  first  guardian  of,  and 
then  co-tenant  with  the  other  in  the  land,  and  having  from  the  commence- 
ment of  his  guardianship  to  the  time  of  his  death,  paid  the  taxes  out  of 
money  of  the  ward  in  his  hands,  raise  any  obligation  upon  his  son,  who 
succeeded  to  his  right  in  the  land,  and  thus  became  co-tenant  in  his 
father's  place,  to  continue  the  payment  of  taxes.  Ibid. 

TENDER. 

1.  In  ejectment  upon  an  equitable  title,  where  the  payment  of  money 
to  the  defendant  is  necessary,  to  enable  the  plaintiff  to  recover,  a  tender  of 
the  amount  before  suit  brought,  and  bringing  it  into  court  on  the  trial,  are 
sufficient;  it  need  not  be  the  same  money,  nor  need  it  be  brought  in  upon 
a  rule  of  court.     Inman  v.  Kutz,  90. 

2.  To  maintain  an  action  on  the  case,  it  is  necessary  that  the  party 
charged  should  have  committed  an  illegal  act,  from  which  positive  or 

X.— 2  T* 
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consequential  damage  has  ensued.     To  sue  for  a  debt  which  had  been 
previously  tendered  to  the  party,  is  not  actionable.     Kramer  v.  Stock,  115. 

3.  In  an  action  of  ejectment  founded  upon  a  legal  title,  the  plaintiff  is 
not  required  to  tender  the  money  due  to  the  defendant  upon  his  equitable 
claim  before  suit  brought;  but  if  the  action  be  founded  upon  an  equitable 
title,  the  plaintiff,  to  entitle  him  to  recover,  must  not  only  tender  the 
money  before  suit  brought,  but  he  must  also  have  it  in  court  ready  to  be 
paid  in  the  event  of  a  verdict  for  him.     Gore  v.  Kinney,  139. 

4.  If  by  an  agreement  between  a  vendor  and  vendee  of  land,  the  latter 
agree  to  pay  the  purchase-money  within  five  years,  with  interest,  payable 
semi-annually,  and  the  vendor  agree  to  make  a  conveyance  upon  the  pay- 
ment of  the  purchase-money,  or  sooner  upon  the  vendee  executing  a  bond 
and  mortgage  to  secure  the  payment  of  it;  and  no  demand  be  made  upon 
the  vendor  for  the  conveyance,  he  may,  upon  failure  to  pay  the  interest, 
maintain  an  action  against  the  vendee  for  its  recovery,  without  a  previous 
tender  of  a  conveyance.     Lowry  v.  Mehaffey,  387. 

5.  A  vendee  of  land  is  not  bound  immediately  to  accept,  or  refuse  to 
accept,  a  deed  tendered  to  him;  he  may  demand  a  reasonable  time  to 
examine  it,  or  submit  it  to  his  counsel.     And  if  a  vendee  refuse  to  accept 
a  deed  tendered  to  him,  upon  reasons  well  or  ill  founded,  or  without 
assigning  any  reason,  he  is  not  thereby  deprived  of  the  locus  penitentiae, 
but  may  afterwards  demand  his  deed.     Wilson  v.  M'Neal,  422. 

TERM. 

INSOLVENT. 

TERRE-TENANTS. 

SCIRE  FACIAS,  1. 

TITLE. 

TENDER,  1,  3,  4. 
ASSUMPSIT,  2. 
REPLEVIN,  3. 
EVIDENCE,  12. 

1.  In  Pennsylvania  the  recording  acts  are  applicable  equally  to  legal 
and  equitable  titles.     Bellas  v.  M'Carty,  13. 

2.  The  fact  of  a  tenant  in  possession  and  claiming  title  to  land,  sur- 
rendering that  possession  and  taking  a  lease  from  his  adversary,  will  not 
be  conclusive  of  his  right.     Leu-is  v.  Bradford,  67. 

One  who  is  about  to  purchase  land,  is  bound  to  regard  information 
given  to  him  by  one  who  was  the  agent  of  the  vendor  for  renting  the  land, 
respecting  the  title;  for  having  received  notice  of  a  probable  defect  of  title 
from  such  a  source,  he  would  not  be  a  bona  Jide  purchaser  without  notice. 
Ibid. 

3.  In  order  to  give  title  to  land  by  the  statute  of  limitations,  there  must 
be  an  actual  and  uninterrupted  occupancy  of  it  for  twenty-one  years.    An 
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occasional  occupancy,  and  an  uninterrupted  use  of  the  land  as  a  wood-lot, 
together  with  the  payment  of  taxes,  will  not  give  title.  Sorber  v.  Willing, 
141. 

4.  A  wrongdoer  without  title  is  bound  to  restore  a  possession  forcibly 
gained;  but  a  wrongdoer  with  title,  though  liable  to  make  restitution  on 
an  indictment  for  forcible  entry  and  detainer,  can  not  be  compelled  to  do 
so  by  an  action  of  ejectment.     Prutzman  v.  Ferree,  143. 

5.  If  a  judgment  creditor  levy  upon  and  sell  a  whole  tract  of  land, 
instead  of  a  part  of  it,  which  he  had  previously  agreed  to  convey  to  his 
debtor,  in  consideration  of  his  making  the  settlement,  he  thereby  defeats 
his  own  title  to  the  whole  tract  and  the  sheriff's  vendee  acquires  a  good 
title  to  it.     Kirkpatrick  v.  Black,  329. 

6.  Where  there  are  two  deeds  of  conveyance  of  different  dates,  from 
the  same  grantor  to  different  persons,  neither  of  which  is  recorded  within 
six  months,  that  which  is  first  recorded  will  take  priority.     But  posses- 
sion of  the  land  by  the  grantee  is  equivalent  to  recording  his  deed.    Light- 
ner  v.  Mooney,  407. 

Possession  taken  by  one  of  the  grantees  after  the  date  of  the  deed  of  the 
other  grantee,  is  not  notice  equivalent  to  recording  the  deed,  nor  will  it 
affect  the  rights  of  the  respective  claimants.  Ibid. 

The  recording  of  subsequent  titles  by  grantees  unconnected  by  the 
record  with  the  original  title,  will  not  affect  a  purchaser.  Ibid. 

7.  A  pre-emption  right  to  land  cannot  be  acquired  by  the  erection  of  a 
house  and  saw-mill  upon  it,  for  the  purpose  of  cutting  and  converting  the 
timber  into  lumber,  and  without  the  intention  of  clearing  and  cultivating 
the  land  and  making  it  the  means  of  supporting  a  family.     Wyncoop  v. 
Heath,  428.       » 

8.  A  deed  of  conveyance  by  a  trustee,  in  whom  is  vested  a  legal  title, 
transfers  such  title  to  the  grantee,  upon  which  he  may  maintain  ejectment 
for  the  land  conveyed;  and  a  stranger  to  the  trust,  and  one  who  claims 
adversely  to  it,  can  not  set  up  as  a  defence,  a  violation  of  the  rights  of 
the  cestui  que  trust  in  such  conveyance.     M1  Henry  v.  AFCall,  455. 

TITLE  BOND. 

The  non-performance  of  the  condition  of  a  title  bond,  may,  under 
certain  circumstances,  be  an  equitable  defence  in  an  action  for  the  pur- 
chase-money of  the  land  sold;  but  not  in  a  case  where  the  circumstances 
sufficiently  indicate  the  intention  of  the  parties  to  have  been,  that  the  pur- 
chase-money was  to  be  paid  at  a  particular  time  at  all  events.  Slroop  v. 
Hansom,  297. 

TREASURER'S  SALE. 

UNSEATED  LANDS,  1,  2,  3,  4. 

1.  The  provisions  of  the  fourth  section  of  the  act  of  13th  March  1815, 
which  cure  all  defects  in  the  form  of  sales  of  unseated  lands  for  taxes, 
are  as  applicable  to  sales  made  by  the  treasurer  to  the  commissioners, 


520  INDEX. 

TREASURER'S  SALE. 

as  to  individuals.  The  fact  that  the  commissioners  hid  more  for  the 
land  than  the  amount  of  taxes  and  cost,  would  not  render  the  sale  and 
conveyance  to  them  invalid.  Peters  v.  Heasley,  208. 

2.  Donation  land,  granted  by  patent,  to  the  widow  of  a  revolutionary  sol- 
dier, in  pursuance  of  the  act  of  March  24,  1785,  is  subject  to  taxation,  and 
may  be  sold  as  unseated  land,  for  the  non-payment  of  taxes,  Platt  v. 
Rice,  352. 

TRESPASS. 

DAMAGES,  1. 

JURISDICTION,  2. 

SHERIFF,  2. 

ACTION,  7. 

If  a  defendant  in  an  execution  have  two  cows  in  his  possession,  of 
one  of  which  he  is  the  absolute  owner,  and  the  other  of  which  he  had 
hired  for  a  certain  time,  the  officer  having  the  execution  in  his  hands,  is 
not  liable  to  an  action  of  trespass  for  selling  the  one  of  which  the  de- 
fendant is  the  absolute  owner.  Lindsey  v.  Fuller,  144. 

TROVER. 

REPLEVIN,  3. 

TRUST. 

TRUSTEE. 

If  a  parent  purchase  land  in  the  name  of  his  son,  it  will,  prima  facie, 
be  deemed  an  advancement,  so  as  to  rebut  the  presumption  of  a  resulting 
trust  for  the  parent.  Phillips  v.  Gregg,  158. 

TRUSTEE. 

ASSIGNMENT,  1,  2,  3. 

1.  When  a  transaction  in  relation  to  the  purchase  of  land  has  been  car- 
ried on  mala  fide,  there  is  a  resulting  trust  by  operation  of  law;  yet  unless 
there  be  something  in  the  transaction  more  than  is  implied  from  the  mere 
violation  of  a  parol  agreement,  equity  will  not  decree  the  purchaser  to  be 
a  trustee,  but  will  put  him  to  his  action  for  damages  for  the  breach  of 
such  parol  contract.     Haines  v.  0' Conner,  313. 

A  purchaser  at  a  sheriff's  sale  who  has  paid  the  purchase-money,  can 
only  be  held  to  be  a  trustee  on  the  ground  of  fraud;  when  he  is  guilty  of 
fraud  he  is  a  trustee  for  the  creditor  and  for  the  debtor  also,  unless  he  be 
particeps  criminis.  Ibid. 

2.  A  deed  of  conveyance  by  a  trustee,  in  whom  is  vested  a  legal  title, 
transfers  such  title  to  the  grantee,  upon  which  he  may  maintain  eject- 
ment for  the  land  conveyed;  and  a  stranger  to  the  trust,  and  one  who 
claims  adversely  to  it,  cannot  set  up  as  a  defence,  a  violation  of  the  rights 
of  the  cestui  que  trust  in  such  conveyance.    M' Henry  v.  M'Call,  455. 
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1.  The  provisions  of  the  fourth  section  of  the  act  of  13th  March  1815, 
which  cure  all  defects  in  the  form  of  sales  of  unseated  lands  for  taxes, 
are  as  applicable  to  sales  made  by  the  treasurer  to  the  commissioners,  as 
to  individuals.    The  fact  that  the  commissioners  bid  more  for  the  land 
than  the  amount  of  taxes  and  costs,  would  not  render  the  sale  and  convey- 
ance to  them  invalid.     Peters  v.  Heasely,  209. 

2.  If  unseated  land  belonging  to  two  tenants  in  common  be  sold  for 
taxes,  and  after  the  time  for  redemption,  one  of  them  buy  it  from  the  pur- 
chaser at  the  tax  sale,  in  his  own  name,  and  for  his  own  use,  the  other  is 
entitled  to  no  interest  in  such  purchase.     Nor  will  the  fact  of  indebted- 
ness by  the  purchaser  of  the  tax-sale  title,  to  him  who  was  his  co-tenant, 
to  an  amount  equal  to  the  one-half  of  the  purchase-money,  alter  the  nature 
of  the  case.     Lewis  v.  Robinson,  354. 

Nor  will  the  circumstances  of  the  father  of  the  co-tenant  who  bought 
of  the  purchaser  of  the  tax-sale  title,  having  been  first  guardian  of,  and 
then  co-tenant  with  the  other  in  the  land,  and  having  from  the  commence- 
ment of  his  guardianship  to  the  time  of  his  death,  paid  the  taxes  out  of 
money  of  the  ward  in  his  hands,  raise  any  obligation  upon  his  son,  who 
succeeded  to  his  right  in  the  land,  and  thus  became  co-tenant  in  his 
father's  place,  to  continue  the  payment  of  taxes.  Ibid. 

3.  In  an  action  for  the  purchase-money  of  land  sold  by  the  commission- 
ers for  the  payment  of  taxes,  it  is  a  good  defence  that  the  purchaser  ac- 
quired no  title,  by  reason  of  the  land  having  been  seated  at  the  time  the 
taxes,  for  which  it  was  sold,  were  assessed.     Commissioners  v.  Smith, 
391. 

4.  When  two  years  have  elapsed  after  a  treasurer's  sale  of  unseated 
land  for  taxes,  the  title  of  the  original  owner  is  absolutely  divested;  and 
a  release  by  the  purchaser  to  him,  can  only  operate  as  an  original  convey- 
ance.    Lightner  v.  Mooney,  407. 

VARIANCE. 

In  a  scire  facias  sur  recognizance  of  absolute  bail  for  a  stay  of  exe- 
cution, a  variance  between  the  name  of  one  of  the  plaintiffs  in  the  writ  and 
recognizance,  cannot  be  taken  advantage  of  upon  the  plea  of  nul  tiel  record. 
Cooper  v.  Gray,  440. 

Nor  is  the  recital,  in  the  writ,  of  an  erroneous  date  of  the  recogni- 
zance a  material  variance,  especially  if  the  true  date  be  uncertain.  Ibid. 

VENDOR  AND  VENDEE. 

DEFENCE,  3. 

1.  If  the  sale  of  a  chattel  be  absolute,  with  a  warranty  of  soundness, 
and  there  be  no  consent  by  the  vendor  to  take  it  back,  the  vendee  cannot 
rescind  the  contract,  but  is  put  to  his  action  on  the  warranty,  unless  the 
vendor  knew  of  its  unsound  ness,  and  the  vendee  gave  him  reasonable 
notice  of  it.     Kase  v.  John,  107. 

2.  The  relation  of  buyer  and  seller  is  not  a  confidential  one;  and  each 
party  is  supposed  to  judge  of  his  own  ability  to  perform  his  part  for 
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himself.  In  an  action  for  a  breach  of  a  contract,  the  declarations  of  the 
plaintiff,  that  he  knew  at  the  time  of  making  it  that  the  article  contracted 
for  could  not  be  procured,  cannot  be  given  in  evidence  in  mitigation  of 
damages.  Myers  v.  Drake,  110. 

3.  A  vendee  stands  in  privity  to  his  vendor  only  in  respect  to  act  suf- 
fered or  done  before  the  title  was  conveyed.     Blackmore  v.  Gregg,  222. 

As  between  parties  and  privies,  a  judgment  is  conclusive  only  of  those 
things  which  were  directly  adjudicated.  Ibid. 

4.  An  agreement  for  the  sale  of  land,  reduced  to  writing,  specifying 
the  conditions  of  the  sale,  signed  by  the  vendor  alone,  and  delivered  to 
the  vendee,  is  sufficient  to  take  the  case  out  of  the  operation  of  the  statute 
of  frauds  and  perjuries:  but  especially  so  if  the  agreement  has  been  partly 
executed  by  payment  of  part  of  the  purchase-money,  and  delivery  of  pos- 
session of  the  land  to  the  purchaser.     Lowry  v.  Mehaffy,  387. 

If  by  an  agreement  between  a  vendor  and  vendee  of  land,  the  latter 
agree  to  pay  the  purchase-money  within  five  years,  with  interest,  paya- 
ble semi-annually,  and  the  vendor  agree  to  make  a  conveyance  upon  the 
payment  of  the  purchase-money,  or  sooner  upon  the  vendee  executing  a 
bond  and  mortgage  to  secure  the  payment  of  it;  and  no  demand  be  made 
upon  the  vendor  for  the  conveyance,  he  may,  upon  failure  to  pay  the 
interest,  maintain  an  action  against  the  vendee  for  its  recovery,  without  a 
previous  tender  of  a  conveyance.  Ibid. 

5.  One  who  bargains  for  a  good  title,  is  not  bound  to  pay  the  purchase- 
money  upon  the  tender  to  him  of  a  defective  or  doubtful  title.     Colwell  v. 
Hamilton,  413. 

A  covenant  by  a  vendor  that  "  he  will  make  and  execute  to  the  vendee 
a  good  and  sufficient  deed  for  the  land  in  fee  simple,  with  general  war- 
ranty of  a  clear  title,  and  free  from  all  incumbrance,"  is  not  performed 
by  the  mere  execution  and  tender  of  a  deed  containing  such  a  covenant, 
when  a  defect  in  the  title  or  an  incumbrance  exists  in  fact.  Ibid. 

6.  Prima  facie  the  presumption  of  law  arising  from  the  acceptance  of 
a  deed  by  a  vendee  is,  that  it  is  an  execution  of  the  whole  contract  to 
convey,  and  the  rights  and  remedies  of  the  parties  are  to  be  determined 
by  it,  and  the  original  agreement  becomes  null  and  void.     Wilson  v. 
M'Neal,  422. 

WARRANT. 

An  unexecuted  warrant  for  land,  in  the  hand  of  the  deputy  surveyor, 
is  not  the  subject  of  levy  and  sale,  as  the  property  of  the  warrantee,  upon 
zfieri  facias;  and  if  thus  sold,  a  survey  afterwards  made  upon  it  will 
enure  to  the  benefit  of  the  warrantee,  and  not  of  the  sheriff's  vendee. 
Heath  v.  Knapp,  405. 

The  direction  given  by  the  fifteenth  section  of  the  act  of  April  8, 1785,  to 
deputy  surveyors  as  to  the  manner  of  locating  warrants  and  making  surveys 
upon  rivers,  is  only  applicable  to  lands  upon  the  large  streams,  such  as 
have  always  been  called  rivers,  and  is  not  applicable  to  the  stream  formerly 
called  "Toby's  creek,"  and  by  a  late  act  of  assembly  "  Clarion  river;"  this 
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section  of  the  act,  however,  is  but  directory,  and  a  disregard  of  it  will  not 
vitiate  a  survey,  if  afterwards  returned  and  accepted.     Wyncoop  v.  Heath, 

428.. 

WARRANTY. 

JUDICIAL  SALE. 

1.  If  the  sale  of  a  chattel  be  absolute,  with  a  warranty  of  soundness, 
and  there  be  no  consent  by  the  vendor  to  take  it  back,  the  vendee  cannot 
rescind  the  contract,  but  is  put  to  his  action  on  the  warranty,  unless  the 
vendor  knew  of  its  unsoundness,  and  the  vendee  gave  him  reasonable 
notice  of  it.     Ease  v.  John,  107. 

2.  In  a  partition  of  lands  between  tenants  in  common,  who  derive  their 
estate  by  descent,  there  is  an  implied  warranty  of  title:  Hence  in  an  ac- 
tion of  ejectment  by  one  of  them,  after  partition,  for  a  part  of  the  land 
allotted  to  him,  another  of  those  who  were  tenants  in  common,  is  not  a 
competent  witness  for  the  plaintiff.    Patterson  v.  Lanning,  135. 

WILL. 

LEGACY,  1,  2. 

1.  It  is  essential  to  the  validity  of  a  will,  that  it  be  signed  by  the  tes- 
tator, or  by  some  person  in  his  presence,  and  by  his  express  direction, 
unless  the  person  making  the  same  shall  be  prevented  by  the  extremity 
of  his  last  sickness;  and  if  it  be  otherwise  signed,  no  subsequent  ratifica- 
tion of  it  by  the  testator  will  give  it  validity.     Dunlop  v.  Dunlop,  153. 

2.  A  power  by  will  to  executors  to  sell  real  estate  at  a  particular  time, 
cannot  be  executed  until  that  time  arrives:  a  sale,  before  it  arrives,  is 
void.     Loomis  v.  M'Clintock,  275. 

WITNESS. 

WARRANTY,  2. 

In  an  action  agajnst  a  warehouseman  or  forwarding  merchant,  to  re- 
cover the  value  of  a  lost  trunk,  the  plaintiff  is  a  competent  witness  to 
prove  the  contents  of  it;  but  this  rule  is  limited  and  controlled  by  cir- 
cumstances respecting  the  nature  of  the  contents:  it  will  only  extend 
to  such  articles  as  are  ordinarily  necessary  for  the  convenience  and  use 
of  a  traveller.  Clark  $•  Co.  v.  Spence,  335. 

In  such  action  the  law  will  not  intend  negligence  on  the  part  of  the 
bailee,  who  will  be  presumed  to  have  acted  according  to  his  trust  until 
the  contrary  is  shown.  But  to  throw  the  burthen  of  proof  on  the  bailor, 
it  is  necessary  that  the  bailee  should  show  clearly  how  the  goods  were 
lost.  Ibid. 
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